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TRINITY  TERM,  24  VICTORIA,  1860,  (Continued.) 


Present : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
"       Archibald  McLean,  J. 
"       Robert  Easton  Burns,  J. 


Street  et  al.,  Executors  of  Yyse,  v.  Beckwith. 

Promissory  note — Verbal  agreement — Devise. 

To  an  action  by  the  executors  of  "V.,  on  a  promissory  note  payable  to  him 
or  bearer,  defendant  set  up  as  a  defence,  that  by  his  last  will  V.  devised 
to  each  of  his  children,  of  whom  defendant's  wife  was  one,  £250,  to  be 
paid  by  his  executors  as  soon  as  possible ;  and  declared  that  in  case  he 
should  advance  money  during  h,'*?  life-time  to  any  of  his  children  on 
account  of  such  legacies,  a  receipt  therefor  should  be  sufficient  as  pay- 
ment of  so  much  on  account  of  the  sum  bequeathed  :  that  on  the  4th  of 
April,  1856,  the  testator  advanced  to  defendant  £100  on  account  of  the 
sum  devised  to  his  wife,  and  defendant  then  delivered  to  him  the  note 
sued  on  as  evidence  of  such  advance,  it  being  agreed  between  them  that 
defendant  should  not  be  called  upon  to  pay  said  note,  l)ut  that  it  should 
be  held  as  a  receipt  for  so  much  of  the  legacy ;  and  defendant  alleged 
that  he  had  always  been  willing,  and  had  offered  to  sign  a  receipt  for  that 
sum. 

The  will  when  produced  was  in  the  terms  alleged,  but  a  codicil  was  added, 
made  after  the  note,  directing  that  none  of  the  legacies  should  be  paid 
uDtil  the  completion  of  payments  on  certain  lands  due  by  his  son. 

Held,  that  the  plaintiff  must  recover,  for  verbal  evidence  could  not  be 
received  of  such  an  agreement  as  alleged,  and  the  statement  of  the  will 
in  defendant's  plea  was  incorrect. 

Action  on  a  promissory  note,  made  by  the  defendant  paya- 
ble to  James  Vyse  or  bearer,  for  .£100,  dated  the  24th  of  April, 
1856,  and  payable  twelve  months  after  date,  with  interest. 

The  defendant  pleaded  a  special  plea,  stating  that  James 
Vyse  in  his  life-time,  on  the  6th  of  July,  1854,  made  his 
will,  and  therein  recited  that  he  had  bargained  with  his  son 
Richard,  one  of  the  plaintiffs,  for  the  sale  of  his  farm,  and 
that  he  had  executed  a  bond  in  his  favour,  conditioned  for 
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the  conveyance  of  the  farm  to  him,  his  heirs  and  assigns, 
on  payment  of  certain  moneys :  that  in  the  sale  of  the 
farm  it  was  understood  and  arranged  that  <£250,  part  of  the 
purchase  money,  should  be  retained  by  him,  Richard,  as 
his  share  or  portion  of  the  testator's  estate ;  and  he  then 
ordered  and  directed  that  all  his  estate  and  effects  remaining 
at  his  decease  should  be  equally  divided  among  his  children 
thereinafter  named,  or  their  representatives,  or  if  not  amica- 
bly divided  that  they  should  be  sold  by  his  executors,  and 
the  proceeds  should  be  equally  divided ;  and  that  of  the 
money  left  by  him,  the  said  James  Vyse,  at  his  decease,  or 
obtained  for  securities  for  money,  the  testator  directed  that 
the  sum  of  .£250  should  be  paid  to  each  of  his  children  there- 
after named — that  is,  to  Richard  Vyse,  William  Vyse,  Marian 
Robins,  wife  of  James  Robins,  and  Emma  Beckwith,  wife  of 
the  defendant — and  payable  to  each  of  them,  in  the  order  in 
which  they  were  named,  as  the  moneys  in  the  hands  of  the 
executors  should  enable  them  to  pay  the  same  ;  and  that  the 
said  will  contained  a  proviso  that  in  case  the  said  James 
Vyse  should  see  fit  to  advance  to  any  of  his  said  children  any 
moneys  on  account  of  moneys  by  the  said  will  bequeathed, 
a  receipt  for  such  moneys  should  be  good  and  sufiicient  in 
payment  or  part  payment  of  such  legacies  ;  and  the  defend- 
ant averred  that  on  the  4th  of  April,  1856,  before  the  death 
of  the  said  testator,  he,  the  testator,  not  having  in  any  man- 
ner revoked  or  altered  his  will,  advanced  to  the  defendant, 
husband  of  the  said  Emma  Beckwith,  for  and  on  account  of 
the  legacy  by  the  will  bequeathed,  the  sum  of  ^100,  and 
the  defendant  then  made  and  delivered  to  the  said  James 
Vyse  the  promissory  note  in  the  declaration  mentioned,  as 
evidence  of  the  said  loan  or  advance  ;  and  it  was  then  and 
afterwards  agreed  to  between  the  defendant  and  the  testa- 
tor, that  the  defendant  should  not  be  called  upon  to  pay  the 
amount  of  the  said  promissory  note,  but  that  the  same  should 
be  held  by  the  testator,  and  after  his  death  by  his  executors, 
as  an  acknowledgment  or  receipt  that  the  defendant  had 
received  so  much  of  the  legacy  bequeathed  to  his  wife,  and 
as  a  set-off  against  so  much  of  such  legacy  as  in  the  will  pro- 
vided.   And  the  defendant  further  said,  that  he  had  always 
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been  ready  and  willing  to  sign  and  execute  a  good  and  suffi- 
cient receipt  for  the  said  £100,  for  and  on  account  of  the 
legacy,  and  since  the  commencement  of  the  suit,  to  wit,  on 
the  2nd  of  April,  1859,  tendered  and  offered  to  do  so. 

The  plaintiffs  took  issue  upon  the  plea. 

At  the  trial,  at  Milton,  before  Burns,  J.,  the  promis- 
sory note  was  produced,  and  it  appeared  that  the  defen- 
dant had,  on  the  23rd  of  May,  1857,  paid  the  testator 
a  year's  interest  upon  it.  The  testator  died  about  the  1st  of 
December,  1858.  Probate  of  the  testator's  will  was  pro- 
duced, shewing  that  his  will  was  made  on  the  6th  of  July, 
1854,  and  was  in  the  terms  set  forth  in  the  plea.  A  codicil 
was  attached  to  the  will,  made  on  the  15th  of  January,  1857, 
being  after  the  note  was  made  by  the  defendant,  and  before 
payment  of  the  year's  interest  upon  the  note.  The  codicil, 
as  to  the  payment  of  the  legacies,  was  in  these  words,  after 
confirming  his  will — "  I  therefore  will  that  no  part  or  whole 
of  the  portions  named  in  the  said  will,  be  paid  unto  each  or 
any  of  them,  my  children,  before  the  expiration  of  five  years 
from  this  date  to  the  completion  of  payments  on  the  land 
due  by  my  son  Richard  Vyse ;  then  each  as  named,  or  their 
representatives,  shall  receive  from  my  executors  the  sum  of 
£250,  and  the  balance,  after  expenses  of  executors  in  admin- 
istering, shall  be  equally  divided  between  all  my  children  or 
their  representatives." 

The  learned  judge  was  then  asked  upon  these  facts 
whether  he  would  rule  that  the  defendant  could  offer  ver- 
bal testimony  to  prove  such  an  agreement  as  stated  in  the 
plea  to  control  the  legal  effect  of  the  note,  and  to  contradict 
the  terms  of  the  codicil  of  the  will ;  and  he  decided  that  such 
testimony  could  not  be  given.  A  verdict  was  therefore  en- 
tered for  the  plaintiffs,  for  the  amount  of  the  note  and 
interest,  and  leave  was  reserved  to  the  defendant  to  move 
the  court  to  enter  verdict  for  him,  if  the  action  could  not 
be  maintained* 

Hector  Cameron  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant,  on  the  ground  that  under  the  will  of  the 
testator,  and  the  facts  of  the  case  an  admitted  under  the 
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plea,  this  action  could  not  be  maintained.    He  cited  Wins, 
on  Exrs.  117T,  1178  ;  Davis  v.  Elmes,  I  Beav.  131. 
English  shewed  cause. 

KoBiNSON,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  learned  judge  was  right  in  his  ruling  that 
the  evidence  could  not  be  received.  The  plea  should  have 
been  demurred  to,  but  from  the  manner  in  which  the  defend- 
ant referred  to  the  judge  at  the  trial  for  his  legal  opinion 
upon  the  defence  before  he  attempted  to  sustain  it,  we 
suppose  the  parties  must  have  desired  to  waive  the  necessity 
of  moving  after  judgment  against  the  sufficiency  of  the  plea. 

It  clearly  could  not  have  been  supported  by  evidence,  for 
the  production  of  the  will  and  codicil  shewed  that  the  will 
had  been  altered  in  regard  to  the  time  for  paying  the  lega- 
cies, and  that  the  statement  in  the  plea  of  the  testator's  last 
will  was  incorrect. 

Then  here  we  have  also  an  alleged  verbal  agreement  made 
either  at  or  before  the  making  of  the  note,  or  if  afterwards 
without  consideration  for  such  subsequent  agreement,  to  the 
effect  that  the  defendant  need  not  pay  the  money,  but  that 
the  note  should  be  looked  upon  only  as  a  receipt  of  so  much 
money  in  advance  of  a  legacy  that  might  or  might  not  become 
payable  to  the  defendant's  wife. 

Evidence  could  not  legally  be  received  to  support  such  a 
defence. 

Rule  discharged. 


Keyes  v.  O'Brien. 

Covenant  for  title — Right  of  action. 

An  assignee  of  part  of  the  land  conveyed  by  a  deed  containing  a  covenant 
for  seisin  in  fee  may  sue  upon  the  covenant  and  recover  damages  in  pro- 
portion to  his  interest. 

This  was  an  action  on  the  covenants  for  seisin  in  fee-sim- 
ple free  from  incumbrances,  contained  in  a  deed  of  convey- 
ance of  certain  land  from  the  defendant  to  the  plaintiff,  the 
breach  assigned  being  a  claim  for  dower  which  had  been 
enforced  against  the  plaintiff. 
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At  the  trial,  at  Belleville,  before  Robinson,  C.  J.,  it  ap- 
peared that  the  deed  sued  upon  conveyed  to  the  plaintilF  a 
quarter  of  an  acre  of  land,  for  a  consideration  of  X20.  The 
plaintiff  had  conveyed  the  same  land  to  one  Thresher  and 
received  a  re-conveyance  of  a  small  portion,  about  twenty 
feet  in  front  by  five  rods  in  depth,  which  was  all  that  he 
held  at  the  time  of  bringing  this  action. 

It  was  objected  that  the  plaintiff  could  not  recover,  be- 
cause he  was  not  seised  at  the  time  of  action  brought  of  the 
whole  of  the  property  conveyed  to  him  by  the  defendant, 
and  that  the  covenant  was  indivisible. 

Leave  was  reserved  to  move  upon  that  ground,  and  the 
jury  found  a  verdict  for  the  plaintiff,  and  <£19  8s.  lOd.  dam- 
ages, being  <£12  15s.  6d.,  the  costs  taxed  in  the  proceedings 
to  recover  dower,  and  £t)  13s.  4d.,  which  they  explained  they 
gave  as  being  one-third  of  the  <£20  which  the  plaintiff  had 
paid  to  defendant  for  the  land  conveyed  to  him  by  defend- 
ant's deed. 

O'Hare  obtained  a  rule  nisi  to  enter  a  verdict  for  defend- 
ant, or  a  nonsuit  pursuant  to  leave  reserved. 

M.  R.  VanJcoughnet  shewed  cause,  and  cited  Rawle  on 
Covenants  for  Title,  362-3,  366  ;  Twynam  v.  Pickard,  2 
B.  &  Al.  105 ;  Merceron  v.  Dowson,  5  B.  &  Cr.  481 ;  Cur- 
tis V.  Spitty,  1  Bing.  N.  C.  756 ;  Stevenson  v.  Lambard,  2 
East  575;  Sug.  V.  &  P.  II.  507,  508. 

Richards,  Q.  C,  supported  the  rule,  citing  Preston  on 
Abstracts,  57,  58. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  has  been  argued  upon  the  single  question  on  which 
the  plaintiff's  legal  right  to  recover  damages  to  any  amount 
whatever  was  resisted  at  the  trial :  that  is  to  say,  whether 
the  plaintiff,  who  is  assignee  of  a  portion  only  of  the  real 
estate  which  was  conveyed  by  the  defendant  to  the  plaintiff 
by  the  deed  containing  the  covenant  for  title  now  sued  upon, 
can  maintain  an  action  as  assignee  upon  that  covenant.  It 
is  contended  that  he  cannot,  because  he  does  not  own  the 
whole  estate  to  which  the  covenant  extends,  but  only  a 
small  portion  of  it. 
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It  appears  to  us  that  in  reason  the  remedy  upon  a  cove- 
nant which  runs  with  the  land,  which  is  this  case,  should 
not  be  confined  to  the  assignee  of  the  whole  reversion,  but 
that  it  should  be  competent  to  the  assignee  of  part  of  the 
land  to  sue  upon  the  covenant  for  title,  and  to  recover  dam- 
ages in  proportion  to  his  interest.  Upon  an  examination  of 
the  authorities  to  which  we  were  referred,  and  of  such  others 
as  we  have  been  able  to  meet  with,  we  think  the  weight  of 
authority  also  is  in  favour  of  such  an  action  by  an  assignee 
of  part  of  the  land  to  which  the  covenant  extends,  and  of 
course  of  actions  by  all  the  assignees,  where  the  estate  has 
been  conveyed  by  the  covenantee  to  several  parties. 

The  most  express  opinions  upon  the  point  are  those  cited 
to  us  from  Mr.  Preston's  work  on  Abstracts  of  Title,  vol. 
III.,  57-8,  and  from  Sugden  on  Vendors,  508.  Unfortu- 
nately they  are  opposed  to  each  other,  but  as  Mr.  Sugden 
has  deliberately  considered  the  opinion  expressed  by  Pres- 
ton,, and  has  disapproved  of  it,  though  not  in  very  positive 
terms,  we  must  admit,  we  think,  that  the  weight  of  his 
authority  is  entitled  to  prevail.  ' 

The  little  that  can  be  found  bearing  upon  the  question  in 
the  general  form  is  chiefly,  if  not  altogether,  in  cases  upon 
leases,  in  which  cases  the  statute  32  H.  YIII.,  ch.  34,  has 
been  relied  upon  for  giving  assignees  a  right  to  sue  ;  but  it 
seems  to  us  that  such  cases  on  the  statute  apply  in  principle 
to  the  present,  as  does  also  in  a  measure  the  language  of 
the  judges  who  have  decided  them. 

It  might  have  been  expected  that  many  cases  would  be 
found  in  which  actions  had  been  brought  on  covenants  for 
title  by  an  assignee  of  part  of  the  estate,  but,  however  it  is 
to  be  accounted  for,  we  do  not  find  such  cases.  In  Ameri- 
can courts  the  ability  of  such  assignees  of  part  to  sue  has 
been  recognised  in  many  cases,  though  they  seem  to  have  been 
unable  to  cite  English  decisions  supporting  that  view. 

The  plaintiff  here  has  a  verdict  which  we  should  not  be 
warranted  by  authority,  we  think,  in  setting  aside,  so  far 
as  this  general  point  of  law  is  concerned,  and  the  verdict  is 
not  moved  against  on  other  grounds. 

Rule  discharged. 
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Bechtel  v.  Street. 

Action  for  obstructing  river — Prescriptive  right — Pleading. 

Declaration,  for  maintaining  a  dam  across  the  Grand  river,  below  the  plain- 
tiflF's  land,  and  thereby  penning  back  the  water  thereon. 

Plea,  that  the  dam  was  erected  on  a  close  occupied  by  defendant,  for  the 
purpose  of  supplying  certain  mills  on  said  close  with  water,  and  had  in  it 
certain  sluices  or  gates  to  let  off  or  keep  back  the  water,  as  might  be 
required  for  the  use  of  said  mills  :  that  the  defendant  and  other  occupiers 
of  said  mills  had  enjoyed  as  of  right,  and  without  interruption,  for  twenty 
years  before  this  suit,  the  right  of  keeping  up  said  dam  and  of  closing  the 
gates  therein  as  often  as  occasion  might  require  for  the  purpose  aforesaid, 
and  the  right  of  damming  back  the  water  on  such  occasions,  and  of 
causing  the  same  to  overflow  a  portion  of  the  plaintiff's  land,  doing  no 
unnecessary  damage  in  the  use  of  such  right ;  and  that  the  injuries  com- 
plained of  were  thus  caused. 

Held,  on  demurrer,  plea  good.  Rohinson,  C.  J.,  doubting  whether  it  should 
not  have  been  averred  more  plainly  that  the  injury  to  the  plaintiff  during 
the  twenty  years  had  been  the  same. 

Declaration,  that  the  plaintiff  was  possessed  of  a  certain 
close,  &c.,  upon  the  Grand  river,  and  of  right  ought  to  have 
enjoyed  the  Benefit  of  the  said  river  or  water-course  running 
and  flowing  past  the  said  close,  without  being  penned  back 
upon  and  overflowing  the  said  close,  and  free  from  any  ob- 
struction by  any  person  whatsoever;  yet  the  defendant, 
wrongfully  intending  to  injure  the  plaintiff,  wrongfully  main- 
tained and  continued  erected  a  certain  dam  or  obstruction 
across  the  said  river,  and  lower  down  the  stream  thereof  than 
the  plaintiff's  said  close,  and  thereby  wrongfully  and  inju- 
riously forced  and  penned  back  the  waters  of  the  said  river 
out  of  their  usual  flow,  whereby  the  said  waters  ran  and  over- 
flowed the  said  close  and  lands  of  the  plaintiff,  causing 
thereby  the  destruction  of  the  plaintiff's  crops,  &c.,  &c. 

Plea,  that  the  said  dam  was  and  still  is  a  dam  erected 
across  the  said  river,  on  a  certain  close  occupied  by  defen- 
dant, for  the  purpose  of  supplying  with  water  for  various 
manufacturing  purposes  certain  mills  also  erected  on  the 
said  last  mentioned  close,  of  which  said  mills  also  the  said 
defendant  at  the  time  of  the  commencement  of  this  suit  was 
and  still  is  the  occupant,  on  which  said  dam  from  the  time 
of  the  erection  thereof  there  were  and  still  are  certain 
sluices  and  gates,  by  the  shutting  and  opening  of  which  the 
waters  of  the  said  river,  from  the  time  of  the  erection  of  the 
said  dam,  have  been  and  still  are  from  time  to  time  penned 
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and  dammed  back,  and  let  off,  respectively,  as  occasion  may 
require,  for  the  necessary  use  and  enjoyment  of  the  said 
mills ;  and  the  defendant  says  that  the  said  defendant,  and 
all  the  occupiers  for  the  time  being  of  the  said  mills  and 
premises,  and  of  the  said  dam,  have  and  each  of  them  hath 
had  and  enjoyed  as  of  right,  and  without  interruption,  for 
the  full  period  of  twenty  years  next  before  the  commence- 
ment of  this  suit,  the  right,  easement,  and  benefit,  for  him- 
self and  themselves,  so  for  the  time  being  such  occupiers  as 
aforesaid,  of  keeping  and  continuing  erected  the  said  dam  or 
obstruction,  with  the  said  sluices  and  gates  thereon,  upon  the 
said  close  and  premises  of  the  said  defendant,  and  of  closing, 
shutting,  and  keeping  closed  and  shut  the  said  sluice  and 
gates  on  the  said  dam,  as  often  as  occasion  might  require, 
for  the  purposes  aforesaid,  through  which  said  sluices  and 
gates,  at  the  times  in  the  declaration  mentioned,  the  waters 
of  the  said  river  might,  and  otherwise  would  have  flowed 
freely,  and  without  obstruction ;  and  the  right,  easement,  and 
benefit  of  obstructing,  damming,  and  penning  back,  by  the 
means,  and  in  the  manner,  and  upon  the  occasions  aforesaid, 
the  waters  of  the  said  river,  and  of  causing  the  same  thereby 
to  overflow  a  portion  of  the  said  close  and  lands  of  the  plain- 
tiff, in  the  declaration  mentioned,  doing  no  unnecessary 
damage  to  the  plaintiff's  said  close  in  the  use  and  enjoy- 
ment of  such  right  and  easement ;  and  the  defendant  says 
that  the  alleged  injuries  to  the  said  close  of  the  plaintiff  in 
the  declaration  mentioned,  were  occasioned  by  such,  the 
penning  and  damming  back  the  waters  of  the  said  river,  in  the 
manner  and  by  the  means  aforesaid,  and  upon  the  occasion 
of  the  necessary  use  and  enjoyment  by  the  said  defendant 
of  the  said  mills,  the  defendant  doing  thereby  to  the  plain- 
tiff's said  close  and  premises  no  unnecessary  damage  upon 
the  occasion-  aforesaid. 

Demurrer^  that  the  plea  and  the  facts  alleged  therein  are 
no  answer  to  the  declaration :  that  a  prescription  for  twenty 
years  is  attempted  to  be  set  up,  but  it  is  not  shewn  that  there 
had  been  an  actual  user  for  the  period  of  twenty  years  :  that 
instead  of  a  continued  user,  the  defendant  asserts  a  right 
existing  during  that  period,  but  only  asserts  the  actual  en- 
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joyment  and  use  of  the  said  privilege  at  occasional  times 
when  it  was  required,  but  not  that  it  was  continually  used 
for  the  said  period  of  twenty  years ;  and  that  the  said  right 
is  not  claimed  with  sufficient  certainty. 

McMichael  for  the  demurrer,  cited  Hunt  v.  Hespeler,  6  C. 
P.  269;  Smith  v.  Wallbridge,  ib.  324;  McKechnie  et  al.,  v. 
McKeyes,  9  U.  C.  R.  563. 

Gzvi/nne,  Q.  C,  contra,  cited  Chy.  on  Pig.  iii.,  271,  273 ; 
Haley  v.  Ennis,  et  al.,  10  U.  C.  R.  404. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  plea  appeared  to  me  at  first  not  to  be  materially  dif- 
ferent from  the  pleas  which  were  held  bad  in  the  two  cases 
cited,  of  McKechnie  v.  McKeyes,  (9  U.  C.  R.  563,)  and 
Hunt  V.  Hespeler,  (6  C.  P.  269,)  but  I  see  on  examination 
that  there  is  an  essential  difference.  The  defendant  referred 
us  to  a  precedent  in  Chitty  on  Pleading,  Vol.  iii.,  page  271, 
but  that  is  so  far  different  from  this  plea  that  it  mentions  a 
certain  height,  to  which  the  defendant  had  for  twenty  years 
enjoyed  the  right  of  backing  the  water :  that  is,  3  ft.  10 
inches  above  the  bed  of  the  stream.  In  this  there  is  no  such 
limit  shewn  of  the  enjoyment  or  right.  The  defendant 
seems  to  rest  wholly  on  the  alleged  identity  of  the  dam 
which  has  stood  for  more  than  twenty  years,  and  to  assume 
that  it  must  throughout  that  time  always  have  raised  the 
water  to  the  same  height,  while  the  sluices  or  gates  were  shut. 

The  important  question  of  fact  is  not  how  high  the  dam 
w^as  for  twenty  years,  but  how  high  the  water  has  been 
backed  up  on  the  plaintiff's  land  during  that  time,  and  I  con- 
fess I  should  have  expected  in  any  approved  precedent  of  a 
plea  of  prescription  to  find  that  point  more  clearly  brought 
out  than  it  is  in  the  precedent  in  Mr.  Chitty's  excellent  work. 

But  we  are  not  disposed  to  treat  that  precedent  as  one 
that  it  is  not  safe  to  follow ;  and  taking  it  to  be  sufficient, 
then  the  question  is  whether  the  plea  now  before  us  is  not 
in  substance  and  effect  the  same,  though  it  does  not  specify 
the  height  of  the  dam  as  the  precedent  in  Chitty  does.  It 
may,  we  think,  be  held  that  it  is  substantially  the  same  in 
its  statement,  for  what  it  states  is  that  the  defendant  has 
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enjoyed^  which  has  been  held  equivalent  to  saying  that  he 
has  exercised,  for  twenty  years  the  right  and  privilege  of 
keeping  up  the  same  dam  as  that  which  forms  the  obstruc- 
tion, and  occasions  the  injury  complained  of.  If  that  be  so, 
it  is  of  no  consequence  what  the  height  of  that  dam  was  and 
is  ;  the  fact  of  identity  is  the  material  thing. 

It  is  true  that  the  same  dam  may  have  backed  water  to  a 
less  extent  twenty  years  ago  than  it  does  now,  for  it  may 
have  been  higher  of  late  years,  and  from  other  causes  it  may 
not  have  obstructed  the  water  through  the  tAventy  years  to 
the  same  extent  as  at  present ;  but  it  would  appear  from  the 
course  of  decisions,  and  the  precedents  of  pleadings  in  such 
cases,  that  that  should  be  replied  by  the  plaintiffs,  if  the 
fact  be  so,  and  that  without  this  we  may  intend  that  the 
same  dam  which  has  existed  for  twenty  years  backs  the  w^ater 
to  the  same  extent. 

I  confess  I  am  not  altogether  satisfied  with  the  soundness 
and  good  sense  of  this  view  of  the  pleadings,  for  it  does  seem 
to  me  that  the  plea  should  plainly  assert  that  through  the 
twenty  years  the  injury  to  the  plaintiff  has  been  the  same  as 
now.  I  will  not  however  differ  from  my  brothers  who  consider 
the  plea  sufiicient. 

I  fully  agree  that  it  is  sufficient,  if  the  defendant  has,  as 
the  plea  states,  kept  the  water  back,  not  at  all  times — that  is, 
through  the  whole  of  each  day,  or  week,  or  month — but 
whenever  it  was  necessary  for  working  his  mills,  letting  the 
water  down  when  it  was  not  requisite  for  his  purpose  to  keep 
it  up,  provided  the  privilege  was  so  exercised  as  a  matter  of 
right,  and  without  denial  or  interruption  by  the  plaintiff. 

Judgment  for  defendant  on  demurrer. 


Wilson  v.  Munro,  Sheriff. 

Action  for  escape — Limitation — Pleading. 

To  a  declaration  against  a  sheriff  for  an  escape  from  arrest  under  a  capias, 
defendant  pleaded,  1.  That  the  action  did  not  accrue  within  two  years'. 
2.  That  the  plaintiff  did  not  declare  in  the  cause  in  which  Ihe  arrest  was 
made  within  one  year,  and  did  not  prosecute  said  suit. 

Held,  on  demurrer,  both  pleas  bad. 

This  was  an  action  against  the  defendant,  as  sheriff  of  the 
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county  of  Elgin,  for  the  escape  of  one  William  Storey,  who 
had  been  arrested  under  a  writ  of  capias  at  the  plaintiff's 
suit.  The  declaration  alleged  that  said  Storey  had  not 
caused  special  bail  to  be  put  in  for  him,  or  otherwise  observed 
the  writ. 

Defendant  pleaded,  among  other  pleas,  4,  that  the  alleged 
cause  of  action  did  not  accrue  within  two  years  before  this 
suit. 

5.  That  the  said  plaintiff  did  not  file  or  serve  any  declaration, 
or  copy  of  declaration,  in  the  cause  mentioned,  within  one 
year  from  the  time  of  the  said  supposed  arrest  of  the  said 
William  Storey,  and  did  not  further  prosecute  the  said  suit 
against  the  said  William  Storey. 

The  plaintiff  demurred  to  both  pleas,  assigning  for  ground 
of  demurrer  to  the  fifth  plea,  that  as  the  said  William  Storey 
neither  remained  in  the  custody  of  the  defendant  for  want  of 
sureties,  nor  caused  special  bail  to  be  put  in  for  him  to  the 
said  action,  the  plaintifi"  could  not  nor  was  he  required  to 
declare  against  the  said  William  Storey,  or  further  prosecute 
the  said  action. 

Cromhie,  for  the  demurrer,  cited  Consol.  Stats.  U.  C,  ch. 
78,  sec.  7. 

Richards,  Q.  C,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  no  doubt  that  both  the  pleas  demurred  to  are 
bad.  The  statute  (Consol.  Stats.  U.  C.  ch.  78,  sec.  7,)  clearly 
allows  six  years  for  bringing  such  an  action  as  the  present ; 
and  as  to  the  fifth  plea,  it  is  sufficient  for  the  sheriff  to  have 
a  writ  that  will  protect  him  in  making  the  arrest.  We  can 
not  enter  into  the  question  whether  the  prisoner  could  not 
claim  to  be  superseded  if  he  were  in  custody.  That  is  a  matter 
between  the  plaintiff  and  defendant  only.  Of  course  the 
plaintiff  would  not  declare  if  the  party  was  not  in  custody 
or  could  not  give  bail. 

Judgment  for  plaintiff  on  demurrer. 
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MiNAKER  V.  Hawkins. 

MiNAKER  V.  ASHE. 
Dower — Eoidence  of  seisin — Estoppel. 

In  an  action  of  dower  by  the  widow  of  M.,  it  appeared  that  a  patent  for  the 
land  issued  to  one  K.,  and  a  witness  was  called,  who  proved  that  he  was 
one  of  the  subscribing  witnesses  to  K.'s  will,  but  the  will  was  not  pro- 
duced, and  no  evidence  of  its  contents  given.  It  was  proved,  however, 
thatB.,  the  person  from  whom  defendants  purchased,  derived  title  through 
P.,  who  had  held  a  bond  for  a  deed  from  the  patentee,  and  that  P.  before 
he  sold  to  B.  took  a  quit  claim  from  M.  of  all  his  interest  in  the  land, 
executed  by  M.  only,  in  which  it  was  stated  that  the  land  "  was  devised 
by  will  to  the  said  M.  by  K.,  the  original  grantee  of  the  Crown." 

Held,  that  no  estoppel  arose  upon  this  deed,  and  that  there  was  no  proof  of 
seisin  in  M. 

These  were  actions  brought  to  recover  dower  in  lot  13, 
in  the  5th  concession  of  Hamilton. 

There  was  no  averment  that  the  husband  died  seised,  and 
no  damages  claimed. 

In  both  cases  the  tenant  pleaded  that  her  husband  was  not 
so  seised  at  any  time  that  he  could  endow,  &c. 

At  the  trial,  at  Cobourg,  before  Bobinson,  C.  J.,  the  de- 
mandant produced  a  patent  from  the  Crown  to  one  Michael 
Kesler  of  this  lot,  dated  the  17th  of  May,  1802,  granting 
the  whole  lot  to  him  in  fee.  She  then  called  as  a  witness  a 
nephew  of  Ludowick  Minaker,  who  swore  that  Kesler,  the 
patentee,  was  a  discharged  soldier  who  died  at  a  great  age, 
33  or  34  years  ago,  unmarried,  as  the  witness  believed  :  that 
he  had  lived  with  Ludowick  Minaker  for  twenty  years  or 
more  ;  that  Kesler  made  a  will,  which  the  witness  saw,  and 
to  which. he  was  a  subscribing  witness,  with  two  others,  and 
that  the  will  was  drawn  by  one  Dingman,  a  magistrate.  He 
swore  that  he  did  not  know  where  the  will  could  be  found, 
nor  who  were  the  executors,  and  he  gave  no  evidence  of  its 
contents.  He  stated  that  he  went  to  Louis  Minaker,  son  of 
Ludowick  Minaker,  which  latter  died  about  two  years  ago, 
and  searched  among  his  papers  for  the  will,  but  could  not 
find  it.  Louis  Minaker  swore  also  that  he  had  found  no 
will  among  his  father's -papers.  Evidence  was  given  of  a 
search  in  the  County  Register,  and  in  the  Surrogate  Offices 
at  Kingston,  Belleville,  and  Picton,  but  no  will  could  be 
found.    There  was  no  proof  of  a  search  in  the  Office  of  the 
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Court  of  Probate.  It  was  sworn  that  Kesler  had  no  chattel 
property.    He  died  in  Marysburg,  Prince  Edward  County. 

There  was  no  proof  that  any  one  had  seen  a  will  of  Kes- 
ler after  his  death,  and  no  evidence  whatever  of  the  con- 
tents of  his  will. 

The  defendants,  it  was  proved,  had  purchased  each  of 
them  a  portion  of  this  lot  from  the  late  Hon.  Z.  Burnham, 
who  held  a  conveyance  in  fee  from  one  Leonard  Perrin.  It 
was  proved  that  in  1799  Kesler  gave  a  bond  for  a  deed  of 
this  land  to  one  Isaac  Secord,  who  assigned  his  interest  to  one 
Eastman,  and  Eastman  assigned  it  to  Perrin.  In  order  to 
confirm  his  title  derived  through  this  bond  from  Kesler,  the 
patentee,  to  Secord,  Perrin,  on  the  14th  of  February,  1833, 
took  a  quit-claim  deed  from  Ludowick  Minaker  of  all  his 
right  in  the  land.  This  was  taken  before  Perrin  sold  to 
Burnham.  Perrin  swore  upon  the  trial  that  he  never  thought 
that  Minaker  had  any  title,  though  he  took  this  quit-claim 
from  him  to  extinguish  any  claim  of  his.  It  was  proved 
that  Ludowick  Minaker  was  never  in  possession  of  the  lot. 

The  plaintiff  relied  on  the  fact  of  these  defendants  holding 
under  a  title  confirmed  at  least  by  Ludowick  Minaker's  quit- 
claim deed,  as  estopping  them  from  denying  in  these  actions 
that  he  was  seised  of  the  land,  and  also  relied  upon  a  recital 
of  Minaker's  title  in  that  deed  which  Perrin  took  from  Ludo- 
wick Minaker.  This  was  a  deed  executed  only  by  Minaker, 
the  grantor.  It  did  not  profess  to  convey  the  land,  but 
only  "  to  sell  and  make  over  to  Perrin  all  Minaker's  right, 
title,  interest,  claim  and  demand,"  which  land  it  stated, 
"was  devised  by  will  to  the  said  Ludowick  Minaker  by 
Michael  Kesler,  the  original  grantee  of  the  Crown." 

The  learned  Chief  Justice  told  the  jury  that  he  saw  no 
evidence  of  se!sin  in  Minaker  which  could  support  a  verdict 
for  the  demandant  on  the  plea,  and  a  verdict  was  given  for 
the  tenant  in  each  case,  leave  being  reserved  to  the  demand- 
ant to  move  to  enter  a  verdict  for  her  if  the  court  should 
think  the  seisin  of  Minaker  was  proved. 

It  was  agreed  by  the  tenants  that  if  the  court  should 
refuse  to  enter  verdict  for  demandant,  a  nonsuit  might  be 
entered. 
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Q.  S.  Patterson  obtained  a  rule  nisi  in  each  case  to  set 
aside  the  verdict  for  the  tenant  and  enter  a  verdict  for  de- 
mandant,- or  a  nonsuit,  on  the  leave  reserved,  or  for  a  new 
trial  for  misdirection. 

Cameron^  Q.  C,  shewed  cause. 

Richards,  Q.  C,  and  0,  S.  Patterson,  supported  the 
rules,  citing  Matheson  v.  Mallock,  13  U.  C.  R.  354  ;  Daven- 
port V.  Davenport,  7  C.  P.  401 ;  Potts  v.  Meyers,  14  U.  C. 
R.  508  ;  Ham  v.  Ham,  lb.  497 ;  Young  v.  Raincock,  7 
C.  B.  319. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defence  of  the  tenant  in  each  case  against  the  claim 
of  dower  made  by  the  demandant  as  widow  of  Ludowick 
Minaker  being  rested  upon  the  alleged  want  of  seisin  in  her 
husband,  it  was  necessary  for  the  demandant  to  prove  his 
seisin.  He  had  never  been  in  possession  of  the  property. 
On  the  part  of  the  demandant,  an  attempt  was  made  to 
prove  that  Kesler,  the  patentee  of  the  Crown,  had  devised 
the  land  to  him,  but  no  will  was  produced.  There  had  not 
been  such  searches  made,  I  thought  at  the  trial,  as  would 
entitle  the  demandant  to  give  secondary  evidence  of  the  con- 
tents of  the  will,  but  that  is  not  material  to  be  considered, 
because  there  was  no  evidence  whatever  that  any  one  had 
seen  the  will  spoken  of  by  one  witness,  or  any  will  of  Kes- 
ler, after  Kesler 's  death,  and  such  evidence  it  appeared  to 
me  was  absolutely  necessary ;  and  the  witness  who  swore  that 
he  had  seen  Kesler  execute  a  will,  and  had  witnessed  it, 
gave  no  evidence  whatever  of  the  contents  of  the  will  in  anjr 
respect,  nor  was  there  any  evidence  of  the  contents  given  by 
any  one.  As  to  any  direct  proof  therefore  of  the  alleged 
devise,  there  was  none.  ^ 

Then  can  it  be  said  that  there  was  such  evidence  given  as 
would  make  out  a  title  by  estoppel.  The  deed  from  Ludo- 
wick Minaker  to  Perrin  was  relied  on  for  that  purpose, 
because  the  tenants  in  these  two  cases,  it  has  been  argued, 
claimed  through  Perrin.  But  the  doctrine  of  estoppel 
cannot  be  applied  to  such  a  conveyance  as  that  which  was 
made  by  Ludowick  Minaker  to  Perrin,  for  that  deed  was 
taken  merely  by  way  of  confirmation  of  title.    It  not  only 
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contains  no  general  warranty  or  covenants  of  seisin,  but  it 
does  not  in  terms  profess  to  convey  the  property.  It  con- 
tains no  words  granting  the  estate,  but  only  conveys  all  the 
interest  and  title  of  3Iinaker  in  it.  Upon  plain  principles 
forming  part  of  the  doctrine  of  estoppel,  such  a  conveyance 
does  not  estop  the  grantor,  or  those  claiming  under  him,  as 
has  been  frequently  decided  in  England,  and  in  several  cases 
in  this  court,  for  the  very  deed  on  the  face  of  it  gives  notice 
that  the  grantor  does  not  assume  to  do  any  thing  more  than 
to  transfer  any  right  that  he  has,  without  holding  out  the 
assurance  that  he  has  a  good  estate. 

But  it  has  been  insisted  that  in  this  case  there  is  a  differ- 
ence, because  of  the  words  in  Minaker's  deed  to  Perrin, 
which  state  that  this  land  was  devised  by  will  to  Ludowick 
Minaker  by  Michael  Kesler.  We  do  not  think  we  can  give 
to  this  statement  the  effect  of  an  estoppel  which  can  supply 
proof  of  Minaker's  seisin  as  against  these  defendants.  Es- 
toppels must  be  precise  in  their  nature.  Now  here  the  mere 
statement  by  Minaker  that  Kesler  had  devised  the  land  to 
him,  not  even  saying  for  what  interest,  whether  for  life  or  in 
fee,  could  hardly  amount  to  an  estoppel,  when  we  find  it  in  a 
deed  by  which  Minaker  does  not  assume  to  convey  the  fee  in 
the  land,  but  only  to  give  up  his  interest  or  claim  in  it ;  and, 
besides,  we  see  by  the  evidence  that  the  defendants  hold  in 
fact  under  a  claim  of  title  derived  from  Secord,  to  whom 
Kesler  had  conveyed  in  his  life  time,  which  title  is  altogether 
inconsistent  with  any  title  that  could  be  made  out  under  a 
devise  from  Kesler.  It  is  evident  from  the  testimony  of 
Perrin,  who  took  that  deed,  as  well  as  from  the  evidence  in 
the  cause,  and  from  the  nature  of  the  conveyance  itself,  that 
the  deed  from  Ludowick  Minaker  was  merely  taken  to  fortify 
the  title  against  any  claim  that  Minaker  might  have  been  dis- 
posed otherwise  to  set  up  under  a  will  of  Kesler ;  and  if  a 
quit-claim  or  release  of  that  kind  could  not  be  taken  without 
subjecting  the  releasee  to  a  claim  of  dower,  merely  by  the  fact 
of  his  taking  such  release,  and  thereby  acknowledging,  as  it 
were,  that  the  releasor  was  seised  in  fee,  the  operation  of 
such  a  deed  would  often  work  great  injustice.  The  case  in 
this  court  of  Dittrick  v.  O'Connor  (7  U.  C.  K.  448)  is  against 
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what  the  demandant  has  argued  for  in  that  respect,  and  I 
am  still  of  the  opinion  which  I  expressed  in  that  case. 

In  Wannacott  v.  Fillater,  in  this  court,  (11  U.  C.  R.'  51,) 
I  ventured  to  state  in  regard  to  the  issue  upon  a  plea  deny- 
ing the  husband's  seisin,  that  if  it  had  been  shewn  (which  in 
that  case  it  was  not)  that  the  tenant  in  an  action  of  dower 
claimed  under  a  title  derived  from  her  husband,  that  would 
remove  all  difficulty.  Admitting  that  to  be  correct,  which 
was  extra-judicially  advanced  in  the  case  then  before  the 
court,  it  would  not  warrant  our  extending  the  principle  to  the 
present  case,  where  it  cannot  be  truly  said  that  the  tenants 
are  holding  under  a  title  derived  from  Minaker,  merely 
because  one  of  the  persons  in  the  chain  of  title  springing 
from  a  conveyance  by  Kesler,  had  thought  it  prudent  to  take 
a  quit-claim  from  Minaker,  who  it  seems  had  made  some  pre- 
tence of  claiming  under  a  will  of  Kesler,  which  he  could 
neither  produce  nor  prove. 

The  case  of  Davenport  v.  Davenport  (7  C.  P.  401)  was 
cited  by  Mr.  Richards  in  the  argument  of  this  rule,  but  it 
rather  confirms  than  opposes  the  view  we  have  taken  of  this 
case,  for  the  learned  Chief  Justice  there  says,  "It  is  as 
tenant  of  the  freehold  that  the  defendant  defends  this  action, 
and  the  only  title  he  has  is  that  derived  from  the  demandant's 
husband."    We  cannot  say  that  here. 

In  our  opinion,  the  demandant  did  not  entitle  herself  to  a 
verdict  upon  the  plea  denying  her  husband's  seisin.  The 
parties  have  agreed  that  if  this  should  be  our  conclusion,  the 
verdict  for  the  tenant  should  be  set  aside,  and  a  nonsuit 
entered  instead,  which  we  think  should  be  done. 

Rule  absolute. 


Huntsman  v.  The  Great  Western  Railway  Company. 

Excessive  damages — New  trial. 

Verdict  for  £50  against  a  railway  company  for  putting  the  plaintiff  off  a 
train,  though  the  inconvenience  occasioned  to  him  was  trifling,  and  the 
conductor  acted  bona  fide,  under  an  impression  that  the  plaintiff  had  not 
paid  his  fare,  and  without  harshness  or  violence.  New  trial  granted  for 
excessive  damages. 


This  was  an  action  for  putting  the  plaintiff  off  the  defend- 


tlUNTSMAN-  V.  THE  GREAT  WESTERN  R.  W\  CO.  25 


ants*  passenger  train  running  from  Grimsby  to  St.  Catha- 
rines, after  the  plaintiff  had  paid  his  fare. 

Pleas : — 1.  Not  guilty,  by  statute.  2.  That  the  plaintiff 
was  not  carried  as  a  passenger  for  reward,  to  be  paid  to  the 
defendants. 

At  the  trial,  at  Niagara,  before  Burns,  J.,  the  station- 
master  at  Grimsby  proved  that  on  the  7th  of  November, 
1859,  he  sold  a  ticket  to  the  plaintiff  to  proceed  as  far  as 
St.  Catharines,  and  also  saw  the  plaintiff  go  on  board  of  the 
train.  He  knew  the  plaintiff  very  well,  and  the  ticket  he 
sold  to  him  was  the  only  ticket  sold  that  day.  Another 
person  proved  that  he  saw  the  plaintiff  buy  the  ticket,  and 
give  it  to  the  conductor  on  the  platform  before  going  on  the 
train.  Two  other  persons  stated  that  they  saw  the  plaintiff 
give  something  to  the  conductor,  which  they  took  to  be  a  ticket. 
The  plaintiff  was  put  off  the  train  some  three  or  four  miles 
from  Grimsby,  because  he  could  not  shew  a  ticket,  he 
insisting  that  he  had  given  his  ticket  to  the  conductor. 

On  the  part  of  the  defendants  the  conductor  was  examined, 
who  stated  that  he  knew  the  plaintiff  very  well,  and  that 
the  plaintiff  had  not  given  him  any  ticket  that  day.  He 
admitted  that  he  did  receive  a  ticket  on  that  occasion,  but 
said  that  it  was  from  another  person.  The  brakesman 
stated  that  he  saw  another  person  than  the  plaintiff  give 
the  conductor  a  ticket.  The  impression  on  the  mind  of 
the  conductor  was  that  another  person  in  company  with 
the  plaintiff  had  gone  on  the  train,  and  that  their  plan  was 
if  possible  to  pass  themselves  off  on  the  one  ticket.  All 
the  witnesses  stated  they  thought  the  conductor  was  acting 
sincerely,  and  not  in  any  manner  harshly  with  the  plaintiff, 
and  that  the  plaintiff,  as  he  lived  at  St.  Catharines,  might 
without  any  trouble,  or  but  little  inconvenience  to  himself, 
have  paid  the  fare  when  demanded  by  the  conductor  in  the 
train,  and  then  have  sued  for  the  money  back.  The  plain- 
tiff had  only  to  wait  at  Grimsby  for  about  four  hours  until 
the  next  train  passed,  and  this  he  did,  and  returned  home 
by  the  evening  train. 

The  learned  judge  told  the  jury  that  the  weight  of  evi- 
dence shewed  that  the  conductor  was  mistaken  in  supposing 
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that  he  had  not  received  a  ticket  from  the  plaintiff,  but  as 
one  of  the  witnesses  for  the  plaintiff  expressed  himself,  he 
thought  the  plaintiff  to  blame  also,  when  it  appeared  that 
the  conductor  was  acting  upon  what  he  at  the  time  thought 
to  be  true.  He  told  the  jury  that  the  plaintiff  was  entitled 
to  some  small  sum  as  compensation,  but  further  than  that 
they  ought  not  to  go  :  that  the  plaintiff  had  no  parti- 
cular or  urgent  business  which  required  his  attendance  at 
St.  Catharines,  or  he  would  not  have  hesitated  to  pay  again 
when  it  was  demanded  of  him ;  and  that  the  whole  matter 
appeared  very  like  a  speculation,  when  it  was  found  that 
the  conductor  must  have  been  mistaken. 

The  jury  gave  a  verdict  for  the  plaintiff  for  .£50. 

Irving  obtained  a  rule  nisi  to  set  aside  the  verdict  on  the 
ground  of  excessive  damages. 

Freeman^  Q.  C,  shewed  cause,  citing  Smith  v.  Wood- 
fine,  1  C.  B.  K  S.  660. 

0,  Robinson  supported  the  rule,  and  cited  Hamblin  v. 
The  Great  Northern  R.  W.  Co.,  2  Jur.  N.  S.  1122. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  only  question  is  whether,  on  considering  the  cause  of 
action  and  the  evidence,  we  should  in  the  exercise  of  our  dis- 
cretion grant  a  new  trial  for  excessive  damages,  the  verdict 
being  for  £50. 

The  plaintiff,  taking  all  he  attempted  to  prove  to  be  true, 
took  a  passage  in  defendants'  railway  train  at  Grimsby  to 
go  to  St.  Catharines,  where  he  lived,  a  distance  rather  less 
than  twenty  miles. 

He  had  bought  a  ticket  and  paid  for  it,  and  gave  it  to  the 
conductor  on  the  platform  before  setting  out.  When  the 
conductor  came  to  the  passengers  to  see  their  tickets,  just 
after  the  train  left  Grimsby,  the  plaintiff  told  him  he  had 
already  given  up  his  ticket  to  him.  The  conductor  insisted 
that  he  had  not.,  being,  as  he  stated,  under  the  impression 
that  it  was  another  person  who  had  done  so ;  and  as  the 
plaintiff  declined  to  pay,  the  conductor  put  him  off  the  train 
three  miles  on  the  road  from  Grimsby,  and  the  plaintiff  was 
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detained  three  or  four  hours  until  the  defendants'  evening 
train  came  along  and  took  him  up. 

The  evidence  shewed  that  the  conductor  was  probably  mis- 
taken, but  that  he  acted  under  the  impression  that  the  plain- 
tiff was  endeavoring  to  impose  upon  him.  For  all  that 
appeared,  a  very  few  shillings  would  have  made  up  to  the 
plaintiff  all  the  damage  he  actually  sustained. 

The  conductor's  conduct  was  not  violent  or  harsh,  and  not 
wilfully  wrong.  Under  such  circumstances,  the  verdict  of 
£bO  was  improper,  because  it  was  outrageous. 

It  could  scarcely  be  more  unreasonable  to  give  £50  dama- 
ges against  the  defendants,  because  one  of  their  servants  had 
by  mistake  given  a  parcel  w^hich  they  were  carrying,  worth 
20s.,  to  the  wrong  person. 

We  think  there  should  be  a  new  trial  on  payment  of  costs,  (a) 

Rule  absolute. 


Davis  v  The  Great  Western  Railway  Company. 

Expulsion  from  train — Evidence  of  the  contract  to  carry — Production  of  ticket, 
how  far  conclusive — Suspicious  circumstances. 

In  an  iction  against  a  railway  company  for  putting  the  plaintiff  off  a 
train,  defendants  pleaded  that  they  had  not  received  the  plaintiff  to  be 
carried  for  reward,  as  alleged.  It  appeared  that  the  ticket  offered  by  the 
plaintiff  to  the  conductor  must  have  been  sold  about  sixteen  months 
before,  and  that  the  conductor  refused  to  take  it  on  that  account.  It  was 
proved  also,  that  on  a  previous  occasion  the  same  plaintiff  had  presented 
an  old  ticket,  and  on  its  being  rejected  had  paid  his  fare. 

Held,  reversing  the  judgment  of  the  county  court,  that  the  circumstances 
being  calculated  to  excite  suspicion,  the  mere  production  of  the  ticket 
was  not  sufficient  to  entitle  the  plaintiff  to  succeed,  but  that  it  should 
have  been  left  to  the  jury  to  say  whether  the  plaintiff  bad  procured  it 
fairly,  or  was  attempting  an  imposition. 

Appeal  from  the  county  court  of  the  county  of  Lincoln. 

The  declaration  alleged  that  the  defendants  received  the 
plaintiff  to  be  carried  as  a  passenger  on  their  railway,  for 
reward,  from  St.  Catherines  to  the  Suspension  Bridge ;  yet 
that  they  did  not  carry,  but  wrongfully  expelled  him  from  the 
train,  and  refused  to  permit  him  to  proceed  on  his  journey. 

Defendants  pleaded — 1.  Not  guilty,  by  statutes  4  W.  IV., 
ch.  29,  sec.  26,  16  Vic,  ch.  99,  sec.  10. 

{a)  Upon  a  second  trial  the  jury  gave  a  verdict  for  £45,  which  was  not 
moved  against. 
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2.  That  the  plaintiff  did  not  become  and  was  not  received 
by  the  defendants  as  a_passenger  in  one  of  their  carriages, 
to  be  carried  and  conveyed  by  them  for  reward,  as  in  the 
declaration  alleged. 

At  the  trial  the  following  evidence  was  given  : 
Peter  Nelson^  sworn. — Is  in  the  employment  of  defendants. 
From  the  number  of  the  ticket  now  produced  it  must  have 
been  sold  on  the  28th  of  December,  1858.  Tickets  from  St. 
Catherines  to  the  bridge  are  only  issued  to  the  American 
side.  The  charge  to  the  bridge  is  fifty  cents,  back  thirty- 
eight  cents. 

Cross-examined, — The  figure  on  the  ticket  must  have  been 
altered  or  taken  oif.  Some  of  the  tickets  Have  the  mark 
"good  for  this  day  only,"  others  have  no  such  mark.  A 
clip  on  the  ticket  shews  it  must  have  passed  through  the  con- 
ductor's hands.  Witness  was  not  station-master  in  1858,  at 
St.  Catherines ;  cannot  state  to  whom  the  ticket  was  sold. 

Joseph  A,  Woodruffs  sworn. — Was  in  the  cars  going  from 
St.  Catherines  to  Clifton  on  the  4th  of  May.  Plaintiff  was 
on  board.  A  ticket  must  be  brought  to  the  American  side. 
Plaintiff  was  sitting  on  the  seat  next  to  me.  Witness  put  his 
initials  on  the  ticket  produced.  Conductor  refused  to  take 
the  ticket,  alleging  that  it  was  too  old.  Witness  advised  the 
plaintiff  to  go  off  rather  than  be  turned  off.  He  was  put  off 
near  the  bridge,  on  the  St.  Catherines'  side  of  the  bridge, 
as  witness  thinks.  The  up  train  on  the  road  must  have  passed 
him  soon.  Witness  met  Friesman,  who  is  a  painter  at  St. 
Catherines,  and  was  going  down  with  the  plaintiff.  Friesman 
is  a  man  of  good  standing  in  his  business.  Plaintiff  is  in  charge 
of  a  large  establishment  at  the  Falls.  The  conductor  seemed 
determined  to  put  off  the  plaintiff,  alleging  it  was  his  orders. 

Cross-examined. — Witness  put  his  initials  on  the  ticket 
immediately  on  Davis's  return  to  the  bridge.  He  saw  the 
ticket  a  few  days  before,  and  observed  the  date.  The  putting 
off  took  place  between  four  and  five  o'clock  in  the  afternoon. 
Witness  did  not  see  him  at  the  bridge  that  evening.  Plaintiff 
might  have  other  tickets.  The  ticket  now  produced  witness 
swears  is  the  same  one.  The  up  train  was  an  accommodation 
one  from  the  bridge,  and  must  have  passed  him.  Witness 
has  not  crossed  since  the  suit  was  brought.  The  limitation 
clause  on  tickets  is  put  on  since  the  occurrence. 

John  Canoline,  sworn. — Says  the  plaintiff  told  him  the 
same  day  he  was  put  off  the  train,  and  witness  took  the 
plaintiff  up  to  Thorold  village,  for  which  the  plaintiff  paid 
him  five  shillings.    Witness  lives  between  Thorold  station 
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and  the  village.  It  was  about  four  o'clock  in  the  afternoon. 
Trains  mixed  passed  sometimes  and  do  not  stop  at  times ; 
passenger  trains  are  attached  at  times. 

William  David  Fitch,  sworn. — Recollects  Davis  coming  to 
his  place  with  Canoline.  The  plaintiff  required  a  team  to  go 
to  the  Falls  at  once,  and  paid  me  $4  to  send  him  there.  His 
driver  would  take  him  out  in  an  hour  or  less. 

G-avin  NiclioUon,  sworn. — Was  in  the  train  a  short  time 
before  with  plaintiff,  and  a  difficulty  occurred  about  a  ticket. 
Plaintiff  presented  a  ticket,  which  conductor  refused  as  it 
was  an  old  one.  The  conductor  came  twice.  Davis  then 
paid  his  fare,  and  conductor  demanded  the  ticket,  which  he 
destroyed.  The  plaintiff  is  in  a  large  business  at  the  Falls 
during  the  season. 

Robert  Nicholson  swears  to  the  same  fact  as  his  brother, 
Gavin ;  and  states  further  that  he  advised  the  plaintiff  to 
pay  his  fare,  and  that  on  being  urged  a  second  time  he  paid 
it.  The  conductor  had  a  man  w^ith  him,  and  threatened  to 
throw  him  off. 

Irving,  for  defendants,  moved  for  a  nonsuit,  on  the  ground 
that  no  proof  was  offered  that  Davis  bought  the  ticket,  and 
therefore  there  was  no  cause  of  action  to  plaintiff. 

This  objection  was  overruled,  and  the  learned  judge  charged 
the  jury,  that  the  plaintiff  was  entitled  to  recover  a  reasonable 
amount  of  damages,  which  should  be  awarded  as  if  between 
private  parties. 

The  jury  found  £50  damages,  and  5s.  for  two  tickets, 
which  was  reduced  at  the  request  of  plaintiff's  counsel  to 
£49  15s.  damages,  and  5s.  on  the  second  count,  which  was 
for  money  had  and  received. 

A  rule  nisi  was  obtained  for  a  new  trial  for  misdirection, 
which  after  argument  was  discharged,  and  the  defendants 
appealed. 

Irving,  for  the  appellants,  cited  Skinner  v.  London, 
Brighton  &c.  R.  W.  Co.  5  Ex.  787. 

Cameron,  Q.  C,  contra,  cited  Marshall  v.  York,  Newcastle 
&c.  R.  W.  Co.,  11  C.  B.  655  ;  Collett  v.  London  and  North 
Western  R.  W.  Co.  16  Q.  B.  984. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
It  oughtj  we  think,  to  have  been  left  to  the  jury  in  this 
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case  to  find  whether  the  plaintiff*  had  or  had  not  in  fact  pro- 
cured a  ticket  for  the  passage  which  he  took  on  this  occasion ; 
not  that  such  evidence  would  be  required  under  ordinary 
circumstances,  and  that  the  absence  of  it  should  as  a  matter 
of  course  prevent  the  plaintiff" 's  recovery,  but  there  were  in 
this  case  several  circumstances  that  were  well  calculated  to 
excite  suspicion.  The  old  date  of  the  ticket,  and  the  circum- 
stance of  the  same  plaintiff  having  on  other  occasions  endea- 
voured to  pass  off  old  tickets,  and  having  given  up  the  attempt 
and  paid  money  for  his  passage  when  he  found  them  ques- 
tioned; these  facts  made  it  proper  that  the  jury  should 
have  been  called  on  to  consider  whether  the  mere  possession 
of  this  old  ticket,  without  the  plaintiff  attempting  to  shew 
how  he  came  by  it,  or  by  the  others  which  he  had  attempted 
to  pass,  did  or  did  not  satisfy  them  that  he  had  come  law- 
fully into  the  train,  having  paid,  or  intending  to  pay  his 
fare,  or  whether  he  was  not  attempting  to  impose  upon  the 
conductor. 

We  cannot  but  remark  with  regret  upon  the  exorbitant 
amount  of  damages  given  in  such  a  case  against  the  defen- 
dants, who  were  not  otherwise  concerned  in  this  matter  than 
through  the  act  of  their  conductor ;  and  when  the  conductor, 
for  all  that  is  shewn,  acted  in  no  violent  or  intemperate 
manner,  but,  as  we  should  in  reason  suppose,  only  did  what 
he  thought  his  duty  required  of  him.  It  cannot  surely  be 
supposed  that  these  officers  of  the  railway  feel  themselves  at 
liberty  to  submit  without  question  to  every  attempt  that  may 
be  made  to  impose  upon  them.  They  must,  in  justice  to  their 
employers,  act  upon  their  best  judgment ;  and  it  surely  was 
a  very  strong  circumstance,  that  this  same  plaintiff  had  on 
similar  occasions,  when  he  had  advanced  old  tickets,  paid  his 
fare  in  money  to  avoid  being  put  out.  (a) 

The  jury  should  have  been  asked,  we  think,  to  consider 
whether  there  were  not  various  ways  by  which  people  might 
possess  themselves  of  railway  tickets,  which  had  either  never 
been  bought,  or  which  had  already  been  used,  and  so  could 
not  legally  be  used  again. 

Appeal  allowed. 


(a)  See  the  last  case. 
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Griffith  et  al.,  Executors  of  Thompson,  v.  Ward,  (a) 

Action  for  maliciously  siting  out  attachment — Plea,  appeal  in  the  suit  still 

pending. 

Declaration,  for  maliciously  causing  a  steamer  of  the  plaintiffs  to  be  attached 
in  the  United  States  to  answer  a  pretended  claim  of  the  defendant,  al- 
leging that  the  suit  in  respect  of  said  claim  had  been  determined  in  favour 
of  the  plaintiff. 

Plea,  that  before  the  commencement  of  this  suit,  defendant  appealed  from 

the  decision  against  his  claim,  which  appeal  was  still  pending. 
Held,  on  demurrer,  plea  good. 

DecLx^ration,  in  the  name  of  Charles  Thompson,  the 
testator,  as  plaintiff,  that  the  defendant  having  no  reasonable 
or  probable  cause  for  believing  that  the  plaintiff  was  indebted 
to  him  in  the  sum  of  $12,000,  and  the  plaintiff  not  then 
being  indebted  to  the  defendant  in  the  said  sum  of  money,  or 
any  other  sum,  maliciously  caused  a  certain  steamer  called 
the  "Kaloolah,"  then  being  the  property  of  the  plaintiff,  to 
be  seized  and  attached  by  virtue  of  an  attachment,  maliciously 
issued  from  the  district  court  of  the  United  States  for  the 
district  of  Michigan,  by  and  at  the  instance  of  the  defendant, 
to  answer  the  said  supposed  claim  or  demand  of  the  defen- 
dant against  the  plain tiflf  for  the  sum  of  $12,000,  which  said 
sum  was  not  then,  nor  was  any  part  of  it  due  and  owing  by 
the  plaintiff  to  the  defendant :  that  the  suit  or  libel  of  the 
defendant  against  the  plaintiff  in  the  said  court,  in  respect 
of  the  said  supposed  claim  or  demand  of  the  defendant 
against  the  plaintiff  had  been  dismissed  with  costs  by  the 
said  court,  and  the  said  suit  was  determined  in  favour  of  the 
plaintiff;  by  reason  of  which  wrongful  and  malicious  seizure 
the  plaintiff  was  obliged  to  expend,  and  did  expend  a  large 
sum  of  money  in  and  about  procuring  the  release  of  the  said 
steamboat  called  the  "  Kaloolah,"  and  for  a  long  space  of 
time  lost  and  was  deprived  of  the  use  thereof,  and  of  large 
gains  which  he  otherwise  would  have  derived  therefrom. 

Plea,  that  after  the  libel  of  the  defendant  against  the 
plaintiff  had  been  dismissed  in  the  said  district  court  of  the 
United  States  of  America  for  the  district  of  Michigan,  as  in 
the  declaration  alleged,  and  before  the  commencement  of 


(a)  This  case  was  decided  in  Trinity  Term,  1859,  but  accidentally  omitted 
in  the  reports  of  that  term. 
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this  action,  to  wit,  on  the  9th  of  March,  1857,  the  defendant 
prosecuted  an  appeal  against  the  decision  of  the  said  district 
court  to  the  circuit  court  of  the  said  state  of  Michigan,  as  by 
the  law  he  was  permitted  to  do,  and  at  the  time  of  the  com- 
mencement of  this  action  the  said  appeal  was  still  pending, 
and  undecided  in  the  said  circuit  court ;  and  that  at  the 
time  of  the  commencement  of  the  action  the  said  suit  of  the 
defendant  against  the  plaintiff  was  not,  nor  is  it  now  finally 
determined  against  the  said  defendant. 

Demurrer,  that  the  fact  of  the  appeal  in  the  said  plea  set 
forth  having  been  prosecuted  as  therein  alleged,  does  not 
alFect  the  plaintiff's  right  of  action  in  this  cause. 

Uecles,  Q.  C,  and  Hector  Cameron,  for  the  demurrer,  cited 
Sherwood  v.  O'Reilly,  3  U.  C.  R.  4. 

Anderson,  contra,  cited  Yeaton  v.  the  United  States,  5 
Cranch  281 ;  United  States  v.  Preston,  3  Peters  66 ;  Burt 
V.  Place,  4  Wend.  591. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  found  no  case  decided,  nor  any  discussion  upon 
the  question,  whether,  when  a  person  indicted  for  an  offence, 
or  arrested  in  a  civil  suit,  has  been  acquitted  upon  his  trial, 
he  can  sustain  an  action  for  the  malicious  prosecution,  or 
malicious  arrest,  relying  upon  such  acquittal  as  "  a  legal  de- 
termination" of  the  proceeding  against  him,  although  an 
appeal  from  the  judgment  in  his  favour  is  at  the  time  pending 
undetermined  in  a  higher  tribunal. 

Upon  principle  our  opinion  is  that  till  the  appeal  has 
been  determined  the  party  is  not  in  a  situation  to  bring  his 
action  for  a  malicious  prosecution  or  arrest,  or,  as  happens  to 
be  the  case  here,  for  maliciously  suing  out  an  attachment 
against  his  property :  for  in  such  a  case  the  original  cause 
cannot  be  said  to  be  at  an  end,  and  that  repugnancy  and  in- 
convenience may  occur  which  has  led  to  the  establishment  of 
the  rule  that  the  original  cause  must  be  shewn  to  have  been 
disposed  of. 

It  would  be  manifestly  absurd  and  inconsistent  if  the  plain- 
tiff  should  be  allowed  to  proceed  in  this  action  and  recover, 
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on  the  ground  that  the  steamboat  in  question  had  been  mali- 
ciously seized  and  detained,  without  any  reasonable  or  pro- 
bable cause,  and  it  should  be  afterwards  determined  upon 
the  appeal,  which  was  pending  before  and  at  the  time  this 
action  was  brought,  (for  that  is  what  the  plea  states,)  that  the 
defendant  had  a  good  cause  for  seizing  and  detaining  the 
vessel. 

It  certainly  seems  to  be  entirely  inconsistent  with  the  lan- 
guage of  the  court  in  Fisher  v.  Bristow,  (Doug.  215,)  that 
this  action  should  be  suffered  to  be  brought,  and  proceeded 
in  while  the  appeal  is  pending.  We  refer  also  to  Bac.  Abr. 
^'Action  on  the  Case"  H.,  note ;  Robins  v.  Robins,(l  Salk.  15,) 
Chitty  on  Pleading,  Vol.  II.,  p.  436,  note;^. ;  Mellor  v.  Bad- 
deley,  (2  Cr.  &  M.  678,)  Skinner  v.  Gunton,  (1  Saund.  229, 
a,)  Yeaton  v.  The  United  States,  (5  Cranch  281,)  Burton  v. 
Place,  (4  Wend.  591.) 

Upon  the  propriety  of  allowing  an  action  of  this  kind, 
founded  on  malice,  to  proceed  in  the  name  of  the  executors 
of  the  plaintiff,  I  have  still  some  doubt,  but  that  is  not  now 
in  question. 

Judgment  for  defendant  on  demurrer. 


Griffith  et  al..  Executors  op  Thompson,  v.  Ward. 

Pleading — Demurrer  to  plea — Judgment  on  demurrer — Application  to  withdraw 
demurrer  and  reply. 

An  action  for  maliciously  causing  a  steamboat  of  one  T.  to  be  attached, 
was  brought  to  trial,  and  resulted  in  a  verdict  for  the  plaintiflfs,  which 
was  set  aside  and  a  new  trial  granted.  Before  the  second  trial  defendant 
obtained  leave  to  plead  that  his  suit  had  been  appealed,  and  was  therefore 
undetermined  when  this  action  commenced,  and  this  plea  upon  demurrer 
was  held  good.  A  year  afterwards,  the  new  trial  not  having  taken  place, 
the  plaintiffs  applied  to  rescind  the  order  allowing  the  plea,  or  to  withdraw 
the  demurrer  and  reply  matter  which  had  arisen  since  the  plea,  on  ^ 
affidavit  shewing  that  the  defendant's  appeal  had  since  been  dismissed,^ 
and  that  he  resided  out  of  the  jurisdiction,  so  that  if  compelled  to  bring  a 
new  action  the  plaintiffs  might  lose  the  costs  incurred.  Judgment  had  not 
been  entered  on  the  demurrer. 

The  court  allowed  the  plaintiffs  to  withdraw  the  demurrer  and  reply,  on 
payment  of  costs,  without  sanctioning  any  particular  replication. 

Uecles,  Q.  C,  obtained  a  rule  on  the  defendant  to  shew 
cause  why  the  order  made  in  this  cause  for  leave  to  add  a 
ple?i  should  not  be  rescinded,  and  the  plea  added  in  pursuance 
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thereof  struck  out  of  the  record,  on  grounds  disclosed  in 
affidavits;  or  why  the- plaintiffs  should  not  have  leave  to 
withdraw  their  demurrer  to  the  said  added  plea,  and  to 
reply  thereto  matter  which  had  arisen  since  the  pleading 
of  the  said  added  plea,  or  otherwise,  as  they  might  be 
advised. 

The  action  was  brought  by  Thompson  against  the  de- 
fendant. Ward,  for  maliciously  causing  a  steamboat  of 
Thompson's  to  be  attached  in  the  State  of  Michigan,  without 
any  probable  cause  for  so  doing.  The  defendant  pleaded 
not  guilty. 

Thompson  having  died  after  the  commencement  of  the 
suit,  it  was  revived  in  the  name  of  his  executors,  and  taken 
to  trial ;  and  a  verdict  was  found  for  the  plaintiffs  for  $9000, 
but  a  new  trial  was  granted  on  payment  of  costs. 

After  the  new  trial  was  granted,  and  before  it  took  place, 
namely,  on  the  21st  of  March,  1859,  leave  was  given  to  the 
defendant  to  add  a  plea,  which  was  demurred  to,  and  judg- 
ment given  in  favour  of  the  plaintiffs. — See  ante,  page  31. 

It  was  now  shewn,  in  support  of  the  present  application, 
that  the  appeal  was  afterwards  dismissed  with  costs :  that 
this  defendant.  Ward,  then  appealed  to  the  Supreme  Court 
of  the  United  States  from  the  judgment  of  the  Circuit  Court 
of  the  District  of  Michigan,  and  that  such  appeal  to  the 
Supreme  Court  had  also  been  dismissed  with  costs,  so  that 
the  suit  commenced  by  Ward  against  the  late  Charles 
Thompson,  and  in  which  the  attachment  issued,  had  now 
been  finally  determined  in  the  court  of  last  resort. 

The  plaintiffs  shewed  by  affidavit  that  Ward  resided 
in  the  United  States,  and  that  if  they  w^ere  obliged  to 
bring  a  new  suit  against  him,  it  might  be  impossible  to  serve 
him  with  process,  so  as  to  bring  him  within  the  jurisdiction 
of  this  court,  and  that  a  large  amount  of  costs  incurred  by 
the  plaintiffs  in  bringing  this  suit  to  trial,  when  the  verdict 
was  obtained,  would  be  lost. 

No  proceedings  had  taken  place  in  this  suit  since  the 
judgment  on  the  demurrer,  and  the  suit  had  not  been  entered 
for  trial  since  the  new  trial  was  ordered. 

Anderson  shewed  cause. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  present  application  is  in  effect  to  allow  the  plaintiffs 
to  withdraw  a  demurrer,  on  which  judgment  has  been  pro- 
nounced by  the  court,  but  not  entered  of  record,  and  allow 
the  plaintiffs  to  reply  to  the  added  plea,  setting  forth  the 
final  determination  of  the  attachment  suit  in  the  United 
States  against  this  defendant.  Ward,  which  took  place  in  the 
Supreme  Court  of  the  United  States  in  December  Term, 
1859,  since  the  judgment  on  demurrer  in  this  action  was 
pronounced. 

We  should  be  willing  to  do  any  thing  in  our  power  to 
place  the  plaintiffs  in  a  just  position,  and  have  no  objection 
to  allow  them  to  withdraw  their  demurrer,  and  reply  to  the 
plea,  which  we  have  adjudged  to  be  good,  of  course  on  con- 
dition of  paying  costs ;  but  we  do  nothing  more  than  allow  them 
to  reply,  without  sanctioning  their  replying  the  matter 
which  arose  after  he  had  brought  his  action,  or  any  other 
matter  that  may  be  demurrable.  They  must  take  their 
chance  of  the  replication  being  demurred  to.  That  we  can- 
not save  them  from. 

We  think  we  cannot  properly  make  an  order  for  rescinding 
the  order  under  which  the  plea  was  pleaded,  after  that  plea 
has  been  adjudged  good  upon  demurrer,  as  it  undoubtedly 
was. 

It  is  often  made  a  defence  by  plea  that  a  credit  was  given 
which  had  not  expired  when  the  action  was  brought,  and  if 
such  a  plea  should  be  pleaded  we  could  not  order  it  to  be 
taken  off  the  file,  in  order  to  allow  the  plaintiff  to  go  on  with 
his  action  after  the  credit  had  expired.  This  is  a  case  the 
same  in  principle.  A  plaintiff  has  no  right  to  sue  till  his 
cause  of  action  is  complete,  and  it  will  be  urged  that  the 
question  is  always  whether  his  action  could  lie  when  he 
brought  it. 
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Hammond  v.  Heward  and  Grier. 

Money  had  and  received — Partnership — Dissolution  before  receipt — Count  for 
negligence  added  at  trial — Right  to  make  such  amendment — Nolle  prosequi, 
effect  of. 

Defendants,  H,  and  Gr.,  who  had  been  in  partnership  as  brokers,  were  sued 
for  money  had  and  received,  the  cause  of  action  being  for  the  proceeds  of 
two  notes  made  by  the  plaintiff,  payable  to  them,  to  be  discounted,  which 
it  was  alleged  that  they  had  received  and  not  paid  over.  G.  allowed 
judgment  to  go  by  default.  It  appeared  that  the  plaintiff  had  handed  the 
notes  to  Gr.,  acting  for  the  firm,  to  get  them  discounted  for  him :  that  they 
were  endorsed  in  the  name  of  the  firm  while  it  continued ;  and  that  after 
the  partnership  had  been  duly  dissolved  G.  sold  them,  and  received  the 
proceeds,  which  he  applied  to  pay  a  debt  of  his  own,  contracted  by  him 
in  the  name  of  the  firm,  H.  not  being  aware  of  the  sale.  It  was  objected 
that  the  plaintiff  could  not  recover  against  both  defendants  on  this 
evidence,  and  the  plaintiff  was  then  allowed  at  the  trial  to  add  a  count 
charging  that  defendants  as  brokers  received  the  notes  to  negotiate  for 
the  plaintiff  and  pay  him  the  proceeds,  but  that  by  their  neglect  of  duty 
said  notes,  before  they  became  due,  were  endorsed  by  defendants,  and 
came  so  endorsed  into  the  hands  of  one  G.,  who  sold  the  same  to  one  A., 
and  applied  the  money  to  his  own  use ;  and  that  the  plaintiff  was  after- 
wards compelled  to  pay  the  notes  to  A,  The  plaintiff  entered  a  nolle 
prosequi  as  to  Grier,  and  defendant  refused  to  plead  to  this  count,  object- 
ing to  its  being  allowed.  The  jury  having  found  a  general  verdict  for 
the  plaintiff : 

Held,  that  the  plaintiff  could  not  recover  against  both  defendants  on  either 
count,  for  as  to  the  first  count  the  money  was  not  received  by  the  firm, 
but  by  G.  alone,  after  the  dissolution,  and  without  the  knowlege  of  H. ; 
and  as  to  the  second,  it  was  no  breach  of  duty  in  G.  to  discount  the  notes, 
that  being  the  purpose  for  which  he  received  them,  and  for  the  wrong 
committed  by  him  in  not  paying  over  the  money  received  after  the  part- 
nership had  ceased,  H.  was  not  liable. 

Held,  also,  that  the  plaintiff  having  entered  a  nolle  prosequi  on  both  counts 
as  against  G.,  the  verdict,  being  general,  could  not  have  been  maintained 
as  against  H.,  though  the  second  count  was  in  tort. 

Held,  also,  that  the  amendment  was  improperly  allowed,  not  being  necessary 
to  determine  the  real  question  in  controversy  in  the  existing  suit,  but  the 
substitution  of  a  new  cause  of  action. 

Action  on  common  counts,  for  money  lent,  money 
paid  by  the  plaintiff  to  defendants'  use,  money  had  and 
received  by  defendants  to  plaintiff 's  use,  money  due  on  an 
account  stated,  and  money  due  for  interest. 

The  plaintiff,  in  his  declaration  against  the  defendant 
Heward,  suggested  that  the  writ  of  summons  was  specially 
endorsed  under  the  provisions  of  the  Common  Law  Procedure 
Act  of  1856,  as  follows— "August  4th,  1856.— The  following 
are  the  particulars  of  the  plaintiff's  claim.  To  the  amount 
of  two  notes  made  by  the  plaintiff,  payable  to  the  order  of  the 
defendants,  at  three  months  from  this  date,  and  by  plaintiff  de- 
livered to  the  defendants  on  or  about  this  date,  and  by  defen- 
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dants  on  or  soon  after  this  date  discounted,  and  the  proceeds 
thereof  taken  and  received  b j  them  for  the  plaintiff,  who  after- 
wards paid  the  said  notes  to  the  holder  thereof ;  but  the  defen- 
dants, although  thej  received  such  proceeds  for  the  use  of  the 
plaintiff,  have  never  paid  the  same  to  him  or  accounted  to  him 
therefor ;  and  to  recover  the  same  the  plaintiff  now  brings 
this  suit.  The  amounts  of  said  two  notes  were  £100  and 
X150,  and  the  proceeds  thereof  received  by  the  defendants 
as  aforesaid  amounted  to  £250,  which  is  the  amount  of  the 
plaintiff's  claim  in  this  suit  exclusive  of  interest  and  damages. 
The  plaintiff  claims  interest  from  the  4th  day  of  August, 
1856,  until  judgment.  (The  notice  endorsed  for  defendants 
to  appear  to  the  writ  was  also  set  forth,)  and  the  record  then 
proceeded,  *'to  which  said  writ  the  said  Stephen  Howard  has 
appeared,  but  the  said  Robert  John  Grier  has  not  appeared 
thereto,  and  interlocutory  judgment  hath  therefore  been 
signed  acrainst  the  said  Robert  John  Grier,  in  this  action,  for 
default  of  appearance  to  the  said  writ,  but  no  execution  was 
issued  thereon  ;  and  the  plaintiff  now  declares  herein  against 
the  said  Stephen  Howard  as  above  contained ;  and  the  plain- 
tiff claims  £1000. 

On  the  2nd  of  March,  1860,  the  defendant  Stephen 
Howard  pleaded  that  he  never  was  indebted  as  in  the  said 
declaration  alleged,  and  on  the  23rd  of  March  the  plaintiff 
took  issue  on  this  plea. 

At  the  trial,  before  Hag  arty,  J.,  at  Toronto,  the  defendant 
Grier  was  called  as  a  witness  for  the  plaintiff,  and  he  proved 
that  he  and  the  defendant  Howard,  in  August,  1856,  were  in 
partnership  as  brokers  in  the  city  of  Toronto :  that  while 
they  were  partners  the  plaintiff  deposited  with  him,  acting 
for  the  firm,  the  two  notes  which  were  produced,  dated  the 
4th  of  August,  1856,  payable  at  three  months,  one  for  <£100 
and  the  other  for  £150,  and  a  mortgage  for  £2,200:  that  the 
plaintiff  wished  to  have  the  mortgage  sold  to  raise  money, 
but  to  meet  a  present  demand  wished  the  amount  of  the  notes 
to  be  raised :  that  towards  the  end  of  September,  or  beginning 
of  October,  an  amount  of  X250  was  raised  by  sale  of  the 
notes,  endorsed  by  the  firm  of  Howard  and  Grier :  that  the 
proceeds,  according  to  the  plaintiff's  instructions,,  were  to  be 
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forwarded  to  him,  but  that  these  instructions  were  not  com- 
plied with,  and  that  thejproceeds  were  applied  to  pay  a  debt 
contracted  in  the  name  of  the  firm. 

On  cross-examination  this  witness  admitted  that  the  plain- 
tiff did  his  business  with  him :  that  the  notes  were  endorsed 
with  the  name  of  the  firm  while  the  partnership  existed,  for 
the  purpose  of  offering  the  notes  for  discount,  but  that  they 
were  not  discounted  till  after  the  partnership  was  dissolved ; 
that  it  was  ,  near  the  maturity  of  the  notes  when  cash  was 
received  for  them,  and  then  the  partnership  was  at  an  end : 
that  the  amount  received  was  applied  to  pay  his  own  debt, 
though  contracted  in  the  name  of  the  firm  of  Heward  and 
Grier :  that  a  notice  of  dissolution  of  partnership  was  signed 
on  the  15th  of  September,  1856,  and  published  a  few  days 
after,  at  the  same  time  notifying  that  the  business  would 
thereafter  be  carried  on  by  Mr.  Heward;  and  that  such 
notice  was  published  before  the  money  was  raised  on  the 
notes.  He  further  stated  that  the  defendant  Heward  had 
no  knowledge  of  his  disposing  of  the  notes,  but  he  thought 
he  knew  that  they  had  them  and  the  mortgage :  that  the 
notes  and  papers  remained  for  some  days  in  the  same  bank 
as  previously,  after  the  dissolution :  that  each  had  a  key  of 
the  safe  ;  and  that  they  remained  occupying  the  same  ofBce 
for  some  days,  he  thought  till  after  the  money  was  raised  on 
the  notes. 

A  Mr.  Anderson,  with  whom  the  notes  were  negotiated, 
was  called  by  the  plaintiff,  and  proved  that  he  took  them 
from  Grier  on  the  2nd  of  October,  1856,  and  paid  him 
£250  for  them ;  and  that  he  had  since  been  paid  the  amount 
in  April  following  through  his  solicitor.  He  stated  that  he 
met  Grier  in  the  street :  that  the  notes  were  then  offered  to 
him  but  he  refused  to  purchase :  that  Grier  pressed  him  to 
do  so,  alleging  that  he  wanted  the  money  by  twelve  o'clock 
that  day:  that  he  went  to  his,  Anderson's  house,  and  deposited 
the  plaintiff's  mortgage  as  a  security,  and  then  that  the 
money  was  paid  to  him :  that  about  an  hour  after,  he, 
Anderson,  met  Heward  in  the  street,  and  told  him  he  had 
purchased  two  notes  of  his  firm :  that  Heward  asked  from 
whom,  and  he  told  him  from  Grier :  that  Heward  said  he 
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was  not  aware  that  Grier  had  any  notes  that  he  could  sell, 
and  he  repudiated  the  whole  transaction. 

The  plaintiff  having  closed  his  case,  M.  C>  Cameron^  for 
the  defendant,  objected  that  the  action  was  for  money  had 
and  received  by  the  firm,  and  that  the  evidence  shewed  that 
the  firm  was  dissolved  before  the  money  was  received ;  and 
that  the  evidence  of  payment  of  the  notes  by  the  plaintiff 
was  not  sufiicient. 

A.  McDonald,  for  the  plaintifi",  then  applied  to  add  a 
count  to  the  declaration,  charging  the  loss  as  arising  from 
neglect  of  the  defendants  as  brokers,  and  to  enter  a  nolle 
prosequi  as  to  Grier. 

The  leaAed  judge  allowed  this  amendment,  the  defendants' 
counsel  protesting  against  it,  but  not  urging  that  it  preju- 
diced him  substantially  on  the  merits  in  defending.  The 
learned  judge  offered  to  adjourn  the  case  for  several  days, 
or  to  allow  the  defendant  to  plead  and  demur  to  the  count  if 
required,  but  the  defendants'  counsel  refused  to  plead,  or  to 
urge  any  further  defence  at  that  time  in  the  action. 

The  plaintiff's  attorney  then  added  a  count  to  his  declara- 
tion as  follows : 

And»  also,  for  that  the  defendants  were  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  fourth  day  of  August, 
1856,  brokers,  and  carrying  on  business  as  such  in  the  city 
of  Toronto,  and  while  they  were  such  brokers  the  plaintiff, 
on  or  about  the  day  and  year  last  aforesaid,  delivered  to  the 
defendants  two  promissory  notes  made  by  the  plaintiff,  and 
respectively  dated  the  4th  day  of  August,  1856,  and  respec- 
tively payable  to  the  order  of  the  defendants  at  the  Bank  of 
Upper  Canada,  at  three  months  after  the  date  thereof,  one 
of  which  notes  was  for  the  sum  and  of  the  value  of  £100, 
and  the  other  thereof  for  the  sum  and  of  the  value  of  <£150, 
which  said  two  notes  the  plaintiff  delivered  to  the  defendants 
as  aforesaid,  as  his  brokers,  for  the  special  purpose  of  the 
defendants  negotiating  or  discounting  the  same,  and  raising 
money  thereon  for  the  plaintiff,  and  paying  such  money  when 
obtained  by  them  to  the  plaintiff,  or  in  the  event  of  not  ne- 
gociating  or  discounting  the  same,  then  returning  the  said 
notes  to  the  plaintiff;  and  the  defendants  then,  as  such 
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brokers  of  the  plaintiff  as  aforesaid,  accepted  and  received 
the  said  two  notes  for  the  said  special  purpose,  and  in  con- 
sideration of  and  for  reasonable  reward  to  the  defendants  in 
that  behalf  then  promised,  agreed,  and  undertook  to  use, 
and  it  thereupon  became  the  duty  of  the  defendants  to  use, 
due  and  proper  care  and  diligence  in  negociating  or  dis- 
counting the  said  notes  for  the  plaintiff,  and  duly  to  pay  or 
account  to  the  plaintiff  for  the  money  to  be  obtained  by  the 
defendants  on  and  for  the  ^aid  notes,  and  in  the  event  of  not 
negociating  or  discounting  the  said  notes,  then  to  return  the 
same  to  the  plaintiff.  Yet  the  defendants,  wholly  disre- 
garding their  said  promise,  and  their  duty  aforesaid,  as 
brokers  of  the  plaintiff  as  aforesaid,  did  not  use  due  and 
proper  care  and  diligence  in  negociating  or  discounting  the 
said  notes,  but,  on  the  contrary  thereof,  so  negligently  and 
carelessly  acted  in  that  behalf,  that  by  and  through  the  negli- 
gence and  carelessness  of  the  defendants  in  that  behalf,  the 
said  two  notes,  before  the  same  became  due,  were  endorsed 
by  the  said  defendants,  and  having  been  so  endorsed,  came 
by  and  through  the  negligence  and  carelessness  of  the  de- 
fendants, and  without  any  notice  to  the  plaintiff,  into  the 
hands  of  a  certain  person,  to  wit  into  the  hands  of  one 
Robert  John  Grier,  without  any  value  being  received  there- 
for by  the  said  defendants,  and  afterwards  the  said  Robert 
John  Grier  endorsed  and  negociated,"  and  discounted  the  said 
two  notes,  before  the  same  became  due,  and  then  delivered 
the  same  so  endorsed  as  .aforesaid  to  one  William  James 
Anderson,  who  then,  without  any  notice  of  the  premises,  paid 
to  the  said  Robert  John  Grier  thereon  and  therefor  the  sum 
of  £250,  which  money  the  said  Robert  John  Grier  then  re- 
tained and  applied  to  his  own  use,  whereby  the  plaintiff 
thereupon  became  liable  to  pay  the  said  notes  to  the  said 
William  James  Anderson,  according  to  the  tenor  and  effect 
thereof.  And  the  plaintiff  further  avers,  that  the  said 
William  James  Anderson  continued  to  hold  the  said  notes 
until  the  same  became  due,  and  when  the  same  became  due 
the  said  William  James  Anderson  compelled  the  plaintiff  to 
pay  to  him,  and  the  plaintiff  did  then  pay  to  him,  the  said 
William  James  Anderson,  the  sum  of  £250,  in  full  satisfac- 
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tion  and  discharge  of  the  said  two  notes,  which  money  has 
never  been  paid  or  made  good  to  the  plaintilf  by  the  defen- 
dants in  any  way,  to  the  damage  of  the  plaintiff  of  £500. 

That  count  so  added  as  an  amendment  was  annexed  to  the 
record,  and  on  the  margin  was  an  entry  signed  by  the  judge, 
"  The  count  annexed  put  in  at  the  trial,  upon  the  order  of 
the  judge  to  make  the  amendment,  and  the  plaintiff  pleads 
nolle  prosequi  as  to  the  defendant  Grier." 

The  jury  rendered  a  verdict  for  the  plaintiff,  and  £302 
10s.  damages,  being  for  the  amount  of  plaintiff's  claim, 
£250,  and  for  interest,  X52  10s. 

M.  0.  Cameroyi  obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  verdict  should  not  be  set  aside  and  a 
nonsuit  entered,  the  record  and  evidence  disclosing  a  cause 
of  action  against  the  defendants  jointly,  and  not  severally, 
and  the  plaintiff,  haying  brought  the  action  against  both  the 
defendants,  by  entering  a  nolle  prosequi  as  to  one  defendant 
discharged  the  other  ;  or  why  the  said  verdict  should  not  be 
set  aside  and  a  new  trial  had  between  the  parties,  the  verdict 
being  contrary  to  law  and  evidence,  and  for  misdirection 
of  the  learned  judge  who  tried  the  cause,  in  this — that  he 
charged  the  jury,  that  notwithstanding  the  money  was  re- 
ceived by  the  defendant  Grier  after  the  dissolution  of  part- 
nership between  him  and  the  defendant  Heward,  the  latter 
was  liable ;  and  also  in  directing  the  jury  that  the  notes  men- 
tioned in  the  declaration  having  been  received  by  the  partners 
during  the  existence  of  the  partnership,  an  improper  use  of 
them  by  one  of  the  partners  after  the  dissolution  could  make 
the  other  liable,  as  if  the  wrong  had  been  done  before  the 
dissolution ;  and  also  because  there  was  no  proper  issue  on 
the  record  in  this  cause,  there  being  no  plea  applicable  to 
the  amended  or  added  count  of  the  declaration ;  and  also 
because  the  judge  at  nisi  prius  had  no  power  to  authorise 
the  adding  of  a  new  cause  of  action  ;  or  why  the  judgment 
in  this  cause  should  not  be  arrested,  on  the  ground  that  the 
entry  of  the  nolle  prosequi  against  the  defendant  Grier 
discharged  the  defendant  Heward.  He  cited  Boyle  v. 
Websterj  21  L.  J.  Q.  B.  202 ;  Commercial  Bank  v.  Rey- 
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nolds,  et  al.,  3  U.  C.  R.  360 ;  Haris  et  al.  v.  Dunn,  18 
U.  C.  R.  382. 

A.  Mdcdonald  shewed  cause,  and  cited  Samuel  v.  Judin, 
6  East  333 ;  Salmon  v.  Smith,  1  Saund.  206 ;  Bowdcn  v. 
Horne,  7  Ring.  716;  Tennyson  v.  O'Brien,  5  E.  &  B.  497  ; 
May  V.  Footner,  lb.  505 ;  Wilkin  v.  Reed,  15  C.  B.  205 ; 
Emery  v.  Webster,  9  Ex.  242 ;  Webster  v.  Emery,  10  Ex. 
901 ;  Brennan  v.  Howard,  25  L.  J.  Ex.  289. 

McLean,  J. — The  plaintiff's  original  cause  of  action 
against  the  defendants,  was  for  the  proc6eds  of  two  promis- 
sory notes  placed  in  their  hands  as  brokers  for  the  purpose 
of  raising  money  by  discounting  them,  for  the  use  of  the 
plaintiff.  The  special  endorsement  claims  a  specific  amount 
as  due  by  the  defendants  jointly  for  money  received  by  them 
on  the  discount  of  these  notes,  and  not  paid  over  to  the 
plaintiff.  The  evidence,  however,  shewed  that  no  money  was 
received  upon  the  notes  till  after  the  dissolution  of  partner- 
ship between  the  defendants,  and  then  only  by  one  of  the 
defendants,  without  the  authority  or  knowledge  of  the  other. 
Grier,  the  one  who  received  the  money,  was  used  as  a 
witness  in  behalf  of  the  plaintiff,  and  was  obliged  to  acknow- 
ledge, on  cross-examination,  that  he  had  taken  the  notes  out 
of  the  vault  after  the  dissolution  of  partnership,  and  had  got 
them  discounted,  and  applied  the  proceeds  to  the  payment  of 
a  debt  of  his  own,  which  he  had  contracted  in  the  name  of 
the  partnership. 

It  was  evident  the  plaintiff  on  such  testimony  could  not 
recover  as  for  money  had  and  received  to  the  plaintiff's  use 
against  the  defendants  jointly ;  and  then,  by  leave  of  the 
learned  judge  who  tried  the  cause,  the  plaintiff  was  allowed 
to  amend  his  declaration,  by  adding  a  count  charging  the 
defendants  jointly  with  negligence  as  brokers,  in  allowing  the 
notes  placed  in  their  hands  by  the  plaintiff  for  the  purpose 
of  being  negociated,  to  come  into  the  hands  of  one  Robert 
John  Crrier,  without  any  value  being  received  for  them, 
though  endorsed  in  the  name  of  the  defendants ;  and 
alleging  that  Robert  John  Grier  afterwards  endorsed,  and 
negociated  and  discounted  said  notes,  and  received  therefor 


HAMMOND  V.  REWARD  BT  AL. 


43 


the  sum  of  £250,  and  retained  the  same,  and  applied  it  to 
his  own  use. 

Now  by  the  evidence  it  appears  that  the  notes  were  origi- 
nally placed  by  the  plaintiff  in  the  hands  of  Grier,  while  in 
partnership  with  the  other  defendant,  Howard,  for  the 
express  purpose  of  having  them  discounted  by  any  one  who 
would  advance  money  on  them.  There  could  be  no  negli- 
gence or  misconduct,  therefore,  on  the  part  of  Howard,  in 
allowing  these  notes  to  remain  in  Grier's  hands  for  the  pur- 
pose for  which  they  were  received  by  him,  during  the  con- 
tinuance of  the  partnership,  and  no  negligence  of  the 
defendants  jointly  for  which  any  action  can  be  maintained. 
The  notes  were  taken  after  the  close  of  the  partnership,  and 
negociated  by  Grier,  without  the  knowledge  or  consent  of 
his  former  partner,  Howard,  and  that  is  charged  against  both 
the  defendants  as  negligence  in  their  character  as  brokers, 
and  a  breach  of  duty  on  their  part.  There  could  be  no  duty 
resting  on  the  defendants  jointly  after  their  dissolution  of 
co-partnership,  in  reference  to  any  thing  thereafter  to  be 
done  in  matters  connected  with  their  former  business,  and 
no  responsibility  could  devolve  upon  Heward  for  any  im- 
proper act  of  Grier  in  negociating  the  notes  after  that 
period.  He  might  be  responsible  for  their  safe  keeping,  if 
they  remained  in  his  hands  after  the  dissolution  of  partner- 
ship, as  he  was  thereafter  to  carry  on  the  business  of  the 
firm,  as  appears  by  the  notice  given  on  the  partnership  being 
dissolved. 

The  original  count  on  which  the  plaintiff  proceeded  to  re- 
cover the  proceeds  of  the  notes  from  the  defendants  jointly, 
still  forms  part  of  the  record,  and  the  discharge  of  one  of 
the  defendants  from  the  cause  of  action  therein  set  forth 
must  operate  as  a  discharge  of  his  co-partner  also.  The 
nolle  prosequi  entered  as  to  Grier  must  be  a  discharge  from 
the  whole  cause  of  action  in  that  count  against  the  defen- 
dants as  joint  contractors  ;  and  if  the  count  which  has  been 
added  at  the  trial  can  be  regarded  as  founded  on  promises, 
it  must  amount  to  a  discharge  on  that  count  also.  But  if  it 
must  be  taken  as  a  count  for  a  tort,  then  a  nolle  prosequi 
might  be  entered  as  to  one  of  the  defendants,  without  dis- 
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charging  the  other.  There  is  no  plea  on  the  record  appli- 
cable to  that  count,  and  there  is  no  distinct  evidence  that 
the  defendant  Howard  ever  saw  the  notes,  or  had  them  in 
his  individual  custody.  There  is  only  the  statement  of 
Grier,  whose  conduct  appears  to  have  been  most  fraudulent, 
that  he  thought  Howard  knew  that  they  had  the  notes  for 
the  purpose  of  being  discounted. 

As  to  the  added  count,  1  think  it  must  be  taken  as  com- 
plaining of  a  wrong  done  by  the  defendants  jointly,  from 
which  wrong  the  plaintiff  might  release  one  of  them  by  the 
entry  of  a  nolle  prosequi,  without  discharging  the  other. 

As  to  the  amendment  by  adding  a  distinct  cause  of  action, 
the  291st  section  of  the  Common  Law  Procedure  Act  of 
1856,  gives  any  judge  sitting  at  nisi  prius  power  to  amend 
all  defects  and  errors  in  any  proceeding  in  civil  causes, 
whether  there  is  any  thing  in  writing  to  amend  by  or  not, 
and  it  directs  that  all  such  amendments  as  may  be  necessary 
for  the  purpose  of  determining  in  the  existing  suit  the  real 
question  in  controversy  between  the  parties  shall  be  so  made. 

Now  the  real  question  in  controversy  in  the  existing  suit, 
as  it  was  brought  to  trial,  was  the  recovery  of  a  certain  sum 
of  money,  being  the  proceeds  of  two  notes  placed  in  the  de- 
fendants' hands  for  the  purpose  of  being  discounted,  which 
proceeds  the  plaintiff  alleges  the  defendants  received,  but  did 
not  pay  over.  The  amendment  was  not  in  any  matter  in  the 
existing  suit  connected  with  the  receipt  of  money  by  the  de- 
fendants to  the  plaintiff's  use,  but  was  the  substitution  of  a 
new  cause  of  action  for  a  tort,  instead  of  the  original  suit  in 
assumpsit ;  or,  in  other  words,  substituting  a  different  action 
for  the  existing  suit  which  the  jury  were  sworn  to  try.  It 
appears  to  me  that  this  was  an  amendment  not  contemplated 
by  the  legislature  or  sanctioned  by  the  statute,  and  that  it 
must  be  set  aside,  and  of  course  the  verdict  rendered  upon 
it  falls  to  the  ground. 

The  defendant  after  the  amendment  was  made  did  not 
further  defend  the  suit,  and  there  is  no  plea  on  the  record 
applicable  to  the  new  cause  of  action.  The  verdict  never- 
theless is  general  on  both  counts,  and  I  suppose  the  nolle 
prosequi  is  intended  to  be  entered  on  both  as  against  Grier. 
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It  has  the  effect,  however,  of  discharging  both  of  the  defen- 
dants, the  contract  declared  on  being  a  joint  one,  and  there- 
fore the  verdict  cannot  stand  as  to  one.  The  verdict 
therefore  on  both  counts  must  be  set  aside. 

But  if  the  amendment  were  unobjectionable,  it  does  not 
appear  to  me  that  the  cause  of  action  set  forth  in  it  is  sus- 
tained by  the  evidence  of  Grier,  the  witness  on  whose  testi- 
mony the  plaintiff  relied  to  make  out  his  case.  It  is  alleged 
that  the  notes  were  placed  in  the  hands  of  the  defendants, 
for  the  special  purpose  of  the  defendants  negociating  or  dis- 
counting the  same,  and  raising  money  thereon,  and  paying 
the  same  over  to  the  plaintiff,  or  in  the  event  of  not  nego- 
ciating the  same,  then  returning  the  said  notes  to  the 
plaintiff ;  and  that  the  defendants  undertook  to  raise  money 
for  the  plaintiff  on  the  said  notes,  or  to  return  them  to  him ; 
and  as  a  breach  of  their  duty  in  this  behalf  it  is  stated  that 
they  so  negligently  and  carelessly  acted,  that  by  and  through 
their  carelessness  and  negligence  the  two  notes,  before  they 
became  due,  were  endorsed  by  the  defendants,  (to  whom  they 
were  made  payable,)  and  having  been  so  endorsed  that  they 
came  by  and  through  the  negligence  and  earelessness  of  the 
defendants  into  the  hands  of  one  Robert  John  Grier,  without 
any  value  being  received  therefor  by  the  defendants,  and 
afterwards  the  said  Robert  John  Grier  negociated  and  dis- 
counted the  said  two  notes  before  the  same  became  due,  and 
then  delivered  the  same  to  one  Wm.  J.  Anderson,  who  paid 
to  the  said  Robert  John  Grier  therefor  the  sum  of  £250, 
which  the  said  Robert  John  Grier  retained  and  applied  to 
his  own  use,  whereby  the  plaintiff  became  liable  to  pay  the 
amount  of  the  said  notes  to  Anderson,  and  was  obliged  to 
pay  the  same.  Now  the  notes  are  shewn  by  the  evidence  of 
Grier  to  have  been  received  from  the  plaintiff  by  him  for  the 
express  purpose  of  being  discounted,  and  he  also  proves  that 
he  did  get  them  discounted,  and  received  the  money  on  them, — 
precisely  what  was  intended  to  be  done ;  and  so  far  there 
was  no  breach  of  duty  on  the  part  of  the  defendants.  But 
Mr.  Grier,  when  no  longer  a  partner  of  the  defendant 
Howard,  committed  the  wrong  in  not  paying  over  the  money 
which  he  had  received  for  the  notes  without  the  knowledge 
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of  his  former  partner.  It  can  be  no  cause  of  complaint 
against  the  defendant  Heward,  that  notes  given  to  him  and 
Grier  to  be  negociated  were  negociated  by  Grier,  for  that  is 
the  express  object  for  which  they  were  received.  The  non- 
payment to  the  plaintiff  of  the  proceeds  is  the  only  substan- 
tial ground  of  complaint,  and  if  the  defendant  Heward  is 
liable  on  that  account,  the  count  for  money  had  and  received 
to  the  plaintiff's  use  ought  to  have  been  sufficient  to  enforce 
payment. 

The  rule  must  be  made  absolute  to  set  aside  the  verdict, 
and  the  amendment  allowed  at  nisi  prius. 

If  the  grounds  of  action  stated  in  the  amendment  are  suffi- 
cient to  render  the  defendant  Heward  liable,  the  plaintiff 's 
remedy  is  still  open  to  him  on  these  grounds. 

Burns,  J. — According  to  the  case  of  Boyle  v.  Webster, 
(21  L.  J.  Q.  B.  202,)  if  the  plaintiff  had  entered  the  nolle 
prosequi  as  to  the  defendant  Grier  before  adding  the  new 
count,  the  effect  would  have  been  that  it  amounted  to  a  dis- 
continuance of  the  whole  action.  The  plaintiff  had  declared 
upon  a  joint  contract,  and  his  writ  of  summons  was  framed 
in  such  a  way,  with  the  special  endorsement,  that  if  no  ap- 
pearance had  been  entered  he  would  have  been  entitled  to 
judgment  against  both  defendants. 

Independent  of  the  question  as  to  the  propriety  of  chang- 
ing the  form  of  action  into  the  demand  contained  in  the  new 
count  which  was  added  at  the  trial,  we  have  this  difficulty 
presented,  namely,  that  the  entry  of  the  nolle  prosequi 
as  to  one  defendant  was  a  virtual  abandonment  of  the 
whole  cause  of  action,  as  the  record  then  stood,  being 
against  both  defendants ;  and  by  the  amendment  the 
ction  was  changed  into  an  action  upon  another  descrip- 
tion of  demand,  though  both  counts  are  still  retained 
upon  the  record.  If  the  action  had  originally  been  of  a 
character  in  which  the  nolle  prosequi  as  to  one  defendant 
did  not  alter  the  suit  or  character  of  the  demand  against  the 
other  defendant,  then  the  case  would  have  been  different, 
and  a  judge  might  properly  exercise  his  judgment  as 
to  allowing  an  amendment  against  the  defendant  who 
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remained.  Here,  however,  an  amendment  was  allowed, 
having  the  effect  of  a  new  action  entirely  against  the  defen- 
dants, in  which  a  nolle  prosequi  might  be  entered.  The  in- 
congruity now  presented  by  this  record  is,  that  on  the  first 
count  of  the  declaration  the  effect  of  the  nolle  prosequi  is 
that  it  is  a  discontinuance  of  the  action  upon  that  count 
against  both,  and  with  respect  to  it  both  defendants  are  out 
of  court,  and  the  amended  count,  which  might  properly 
admit  of  a  nolle  prosequi  as  to  one  of  the  defendants,  re- 
mains upon  the  record  with  the  other.  The  new  count 
might  no  doubt  be  added  to  the  first,  but  the  difficulty  is  in 
allowing  the  record  to  be  amended  by  a  nolle  prosequi  as  to 
one  of  the  defendants,  which  properly  applied  to  the  new 
count,  but  did  not  apply  to  the  other  count. 

It  appears  to  me  this  is  not  such  an  amendment  as  the 
legislature  contemplated,  and  in  the  discretion  given  to  the 
courts  to  review  we  should  set  aside  both  the  verdict  and 
the  nolle  prosequi.  If  the  plaintiff"  can  then  maintain  his 
action  on  both  counts,  he  may  proceed  with  it,  and  if  he 
cannot,  his  course  is  not  to  enter  a  nolle  prosequi  against 
one  defendant,  but  to  discontinue  the  whole  action  and  bring 
it  against  the  defendant  Howard  alone ;  or  he  may  get  rid  of 
the  first  count  in  some  way,  so  as  to  render  the  action  in 
form  such  as  to  enable  himself  correctly  to  enter  a  nolle 
prosequi  as  to  one  of  the  defendants  upon  the  new  count. 

The  Chief  Justice  gave  no  judgment. 

Rule  absolute. 


Osborne,  Assignee  of  the  Sheriff  of  Middlesex,  v. 
"W.  K.  Cornish  et  al. 

Bond  to  the  limits — Death  of  sheriff— Right  of  his  successor  to  assign. 

The  plaintiff  declared,  as  assignee  of  G.,  the  sheriff  of  Middlesex,  on  a  bail 
bond  to  the  limits  given  to  H.,  the  late  sheriff,  alleging  that  after  the 
making  of  the  bond  H.  died,  and  that  the  defendant  on  several  occasions 
departed  from  the  limits ;  but  it  "svas  not  stated  whether  the  departure 
took  place  before  or  after  the  death  of  H.,  or  the  appointment  of  G.,  or 
whether  the  bond  had  been  allowed. 

Held,  (affirming  the  judgment  of  the  county  court,)  that  the  declaration  was 
bad,  as  for  all  that  appeared  the  departure  might  have  been  at  such  a  time 
as  to  render  the  late  sheriff  liable,  and  if  so  his  successor  could  not  assign 
the  bond. 

Appeal  from  the  county  court  of  Wentworth. 
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The  plaintiff,  as  assignee  of  William  Glass,  Esq.,  sheritf 
of  the  county  of  Middlesex,  sued  William  K.  Cornish, 
Francis  E.  Cornish,  and  Simpson  H.  Graydon,  upon  a  bond 
given  by  them  to  James  Hamilton,  Esq.,  "who  then  was  sheriff 
of  the  county  of  Middlesex,  to  secure  him  against  the  escape 
of  William  K.  Cornish,  one  of  the  defendants,  who  had  been 
arrested  and  admitted  to  the  limits,  upon  a  writ  of  ca, 
issued  out  of  the  county  court  of  the  county  of  Middlesex, 
and  endorsed  to  levy  .£12  18s.  3d.,  besides  costs. 

The  declaration  stated  that  after  the  making  of  the  bond, 
and  before  it  was  assigned  to  Osborne,  the  plaintiff  in  this 
suit,  the  obligee  in  the  bond,  Mr.  Sheriff  Hamilton,  died, 
and  that  after  the  making  of  the  bond,  the  defendant  William 
K.  Cornish,  the  execution  debtor,  did  on  divers  days  and 
times  depart  from  the  limits  of  the  gaol  of  the  county  of 
Middlesex,  whereby  the  bond  became  forfeited,  and  that  there- 
upon the  said  William  Glass,  as  sheriff  of  the  said  county  of 
Middlesex,  afterwards,  on  the  9th  of  September,  1859,  and 
after  the  death  of  the  late  Sheriff  Hamilton,  duly  assigned 
the  said  bond  to  this  plaintiff,  Osborne,  under  the  seal  of  his 
office  of  sheriff,  according  to  the  form  of  the  statute,  &c. 

Whether  the  debtor  departed  from  the  limits  in  the  life 
time  of  the  late  sheriff,  (Hamilton,)  or  not  until  after  the 
appointment  of  Mr.  Glass  to  his  office  as  his  successor,  or  in 
the  interval  between  the  two  events,  did  not  appear  upon 
the  record. 

The  defendants  demurred  to  the  declaration,  upon  the 
ground  that  upon  the  facts,  as  they  were  stated,  the  new 
sheriff,  Glass,  had  no  authority  to  assign  the  bond,  and  that 
the  plaintiff,  Osborne,  could  not  maintain  this  action  upon  the 
bond  as  his  assignee. 

The  learned  judge  of  the  county  court  held  that  the  new 
sheriff,  under  the  circumstances  set  forth  in  the  declaration, 
had  no  power  to  assign  the  bond,  and  he  gave  judgment  for 
the  defendant  on  the  demurrer,  which  judgment  was  appealed 
from.  I 

Spohny  for  the  appellant,  cited  3  &  4  W.  IV.,  ch.  99,  Imp. 
Act ;  ConsoL  Stats.  U.  C,  ch.  24,  sees.  25,  33 ;  20  Vic,  ch. 
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57,  sec.  35 ;  Dwarris  on  Stats.,  563,  557,  550,  551,  632  ; 
Selw.  N.  P.  609 ;  Metcalfe  v.  McKenzie,  et  al.,  2  U.  C.  R. 
103. 

Read,  Q.  C,  contra,  cited  Lush  Prac.  536,  560,  561 ; 
Abney  et  al.  v.  White,  1  Garth.  301,  302;  Gregson  v. 
Heather,  2  Ld.  Rajm.,  1455 ;  McPherson  v.  Hamilton, 
5  0.  S.  490 ;  Watern  on  Sheriff,  20  ;  Sewell  on  Sheriff, 
570,  175. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  a  note  to  the  case,  of  Kitson  v.  Fagg,  (1  Str.  60,)  it  is 
said  that  in  a  case  of  Harris  v.  Ashley,  before  Lord  Mans- 
field at  nisi  prius,  he  had  denied  the  soundness  of  the  deci- 
sion in  Kitson  v.  Fagg,  that  an  under-sheriff's  clerk  could 
not  legally  assign  a  bail  bond  in  the  name  of  the  sheriff ;  and 
that  his  lordship  held  in  the  latter  case,  with  the  approbation 
of  his  brother  judges,  that  an  assignment  under  the  seal  of 
office  made  by  the  under  sheriff's  clerk  was  valid,  it  being 
usual  to  make  such  assignments  in  that  manner.  It  is  not 
stated  in  the  declaration  before  us  whether  this  bond  for  the 
limits  had  been  allowed  or  not  by  the  judge.  If  it  had  been, 
then  the  late  sheriff  being  discharged  from  all  liability,  there 
would  seem  to  be  no  good  reason  why  the  sheriff  for  the  time 
being  might  not  assign  the  bond,  as  it  would  be  a  mere  matter 
of  form,  to  enable  the  plaintiff  in  the  action  to  sue ;  and  if 
Lord  Mansfield's  opinion  be  correct,  the  seal  of  office  to  such 
an  assignment,  made  in  the  name  of  the  sheriff  for  the  time 
being,  might  be  held  sufficient. 

Our  statute,  3  W.  IV.,  ch.  8,  sec.  33,  makes  the  deputy- 
sheriff,  after  the  death  of  his  principal,  competent  to  do  all 
that  belongs  to  the  office  of  sheriff,  in  the  name  of  such  de- 
ceased sheriff,  until  another  sheriff  has  been  appointed  and 
sworn  into  office. 

We  have  it  stated  here  that  after  the  making  of  this  bond. 
Sheriff  Hamilton  died ;  that  after  the  making  of  this  bond, 
Cornish,  on  divers  days  and  times,  departed  from  the  limits, 
and  that  the  bond  became  thereby  forfeited ;  but  it  is  not 
stated  whether  the  forfeiture  occurred  in  Hamilton's  time  or 
after  his  death,  and  before  Glass  was  appointed  to  succeed 
him  and  had  been  sworn  in,  or  afterwards. 

7  VOL.  XX. 
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When  this  bond  was  given  the  Common  Law  Procedure 
Act  of  1856  was  in  force,  and  regulated  the  proceedings  in 
regard  to  bonds  for  the  gaol  limits,  and  under  the  305th  sec- 
tion of  that  act,  the  plaintiff  in  the  execution,  upon  the 
condition  of  the  bond  being  broken,  might  require  the  sheriff 
to  assign  to  him ;  and  the  assignee  of  the  bond,  according  to 
that  statute,  might  maintain  an  action  in  his  own  name  upon 
the  bondj  which  action  the  sheriff  was  disabled  by  the  statute 
from  releasing,  but  upon  executing  such  assignment  the 
sheriff  was  to  be  thenceforth  discharged  from  all  liability. 

Now,  if  the  former  sheriff,  for  all  that  appears,  may  have 
been  liable  before  his  death,  by  reason  of  the  debtor  having 
already  departed  from  the  limits,  or  if  after  his  death,  and 
before  the  new^  sheriff  was  appointed  and  sworn  into  office, 
the  debtor  departed,  which  would  render  the  late  sheriff's 
sureties  liable,  or  if,  though  the  new  sheriff  had  been  ap- 
pointed and  sworn  into  office,  the  prisoners  in  custody  upon 
civil  process  at  the  time  of  his  appointment  had  not  yet 
been  assigned  over,  as  the  law  requires,  by  indenture  to  the 
custody  of  the  new  sheriff,  we  apprehend  the  former  sheriff 
would  be  liable. 

It  would  follow  then,  we  think,  as  a  consequence,  that  so 
lon^i'  as  the  estate  of  the  second  sheriff  could  be  held  liable, 
it  sliould  not  be  in  the  power  of  the  new  sheriff  to  assign  the 
bond  to  the  plaintiff. 

In  Fortescue's  Reports,  p.  364,  it  is  said,  the  sheriff, 
though  he  be  out  of  office,  may  assign  the  bail  bond  given 
to  him,  describing  himself  as  late  sheriff;  and  in  Petersdorff 's 
Treatise  on  Bail,  p.  221,  it  is  said,  but  without  referring  to 
any  authority,  "  If  the  sheriff  die  before  assignment  of  the 
bond,  the  plaintiff  must  sue  as  at  common  law,  in  the  name 
of  the  sheriff,  as  the  executors  appear  to  have  no  authority 
to  assign  it." 

Then  comparing  the  English  Statute,  4  Anne,  ch.  16,  sec. 
20,  with  the  305th  section  of  our  C.  L.  P.  Act,  we  do  not 
see  why  the  sheriff,  as  mentioned  in  both  statutes,  is  not  to 
be  taken  to  mean  the  sheriff  to  whom  the  bond  was  given, 
and  perhaps  also,  in  this  country,  his  deputy  up  to  the  time 
of  the  new  sheriff  being  appointed  and  sworn  in. 

We  wish  the  matter  was  plainer  under  the  statute  than  it 
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is,  but  our  opinion  is  that  the  plaintiff  must  sue  in  the  name 
of  the  executors  of  the  late  sheriff,  for  that  they  have  no 
power  given  to  them  to  assign,  and  because  there  is  nothing 
on  the  record  to  shew  us  that  the  departure  was  not  at  sucli 
a  time  as  would  make  the  former  sheriff  or  his  estate  liable. 

In  our  opinion  therefore  the  judgment  given  below  should 
be  affirmed,  and  the  appeal  dismissed  with  costs. 

Appeal  dismissed. 


Woodruff  et  al.,  Executors  or  Samuel  Zimmerman, 
V.  Mills. 

Moitgage — 12  T7c.,  ch.  73 — Sale  hy  sheriff  of  equity  of  redemption — Purchase 
by  one  of  several  devisees  of  mortgagee — Effect  of  on  covenant  to  guarantee  the 
mortgage — Proof  ofzvill. 

A.  made  a  mortgage  of  lands  to  Z.  and  the  defendant,  and  the  defendant 
assigned  his  interest  therein  to  Z.,  covenanting  hy  the  same  instru- 
ment for  the  punctual  payment  by  the  mortgagor  of  one  half  of  the  prin- 
cipal and  interest.  To  an  action  brought  on  this  covenant  by  the  executors 
of  Z.,  defendant  pleaded  that  a  judgment  had  been  recovered  against  the 
mortgagor  on  said  mortgage,  for  the  benefit  of  Z.,  "vvho  afterwards  devised 
all  his  real  estate  to  the  plaintiffs,  and  that  the  equity  of  redemption 
having  been  duly  sold  under  said  judgment,  was  purchased  by  the  plain- 
tiffs, as  such  executors  and  devisees,  and  conveyed  to  them  by  the  sheriff, 
■whereby  the  debt  became  satisfied,  and  defendant  was  discborged. 
In  another  plea  it  was  alleged  that  the  equity  of  redemption  was  ynr- 
chased  by  M.,  one  of  the  plaintiffs,  and  the  conveyance  thereof  takeu  to 
him  for  the  benefit  of  himself  and  the  other  plaintiffs,  as  such  expcnrors 
and  devisees. 

Held,  1.  That  the  plaintiffs,  as  devisees  of  Z.,  were  assignees  of  the 
mortgage  within  the  12  Vic,  ch.  73,  and  that  the  purchase  by  them  of  the 
equity  of  redemption  must  have  the  same  effect  as  if  it  had  been  by  Z,  in 
his  life  time. 

2.  That  the  effect  of  the  statute  was  to  work  a  satisfaction  of  the  mortgage, 
though  the  provision  is  merely  that  the  mortgagee,  &c.,  buying,  shall  give 
a  release  to  the  mortgagor ;  and  semble,  that  the  defendant,  instead  of 
setting  out  the  facts,  might  have  pleaded  payment  in  the  ordinary  form, 

3.  That  upon  the  facts  stated  in  the  second  plea,  the  case  must  be  looked 
upon  as  if  all  the  executors  had  been  purchasers, 

4.  That  the  mortgage  being  satisfied,  defendant  was  also  discharged  from 
his  covenant ;  and  therefore  that  the  second  plea  (which  was  demurred  to) 
shewed  a  good  defence. 

The  will  of  Z,  not  having  been  properly  proved  by  one  of  the  subscribing 
witnesses,  and  the  objection  having  been  taken,  the  court  could  not 
enter  a  verdict  for  defendant  on  the  leave  reserved,  but  granted  a  new 
trial  on  payment  of  costs. 

The  plaintiffs  sued  on  a  deed  made  on  the  18th  of  July, 
1855,  between  the  defendant  and  the  testator,  Samuel  Zim- 
merman, in  which  it  was  recited  that  by  a  mortgage  made  on 
the  7th  of  July,  1855,  certain  lands  were  conveyed  by  John 
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Applegarth  and  William  Applegarth  to  this  defendant, 
Mills,  and  the  testator,  Zimmerman,  subject  to  be  redeemed 
by  making  certain  payments :  that  the  principal  and  in- 
terest were  on  the  18th  of  July,  1855,  wholly  unpaid,  and 
that  Zimmerman  had  agreed  to  become  purchaser  thereof, 
(that  is,  of  the  whole,)  for  the  price  of  £1895. 

And  it  was  stipulated  by  that  deed  of  the  18th  of  July, 
1855,  that  in  consideration  of  the  premises,  and  of  .£3750, 
the  said  Samuel  Mills  sold  and  assigned  to  Zimmerman,  his 
heirs  and  assigns,  all  his  right,  title  and  interest  in  the  lands 
and  premises  mortgaged,  being  the  south-easterly  half  of  lot 
11  in  the  second  concession,  and  the  south-easterly  50  acres 
of  lot  12,  in  the  second  concession  of  East  Flamborough, 
together  with  the  said  mortgage,  and  all  the  moneys  secured 
thereby. 

And  by  the  same  indenture  Mills  covenanted  with  Zim- 
merman, his  heirs  and  assigns,  that  he  would  guarantee  the 
punctual  payment,  as  the  same  should  fall  due,  of  one-half  of 
the  principal  money,  and  one-half  of  the  interest  secured  by 
the  said  mortgage  :  that  is,  half  of  each  payment.  By  the 
mortgage  of  the  7th  of  July,  1855,  the  mortgagors  cove- 
nanted with  Mills  and  Zimmerman,  to  pay  them,  their  heirs, 
executors,  &c.,  £3750,  with  interest,  at  6  per  cent.,  as 
follows :  £375  in  one  year  from  the  date,  and  <£375  at  the 
expiration  of  each  of  the  nine  next  succeeding  years  from 
the  date  of  the  said  mortgage,  with  interest  to  be  paid  half- 
yearly  from  the  date  of  the  indenture,  excepting  the  first 
half-year,  for  which  no  interest  was  to  be  charged. 

The  declaration  alleged  that  the  mortgagors  did  not  on 
the  7th  of  July,  1858,  nor  at  any  time  before,  or  since,  pay 
to  Zimmerman  in  his  life  time,  nor  to  the  plaintiffs,  as  execu- 
tors since  his  death,  the  sum  of  <£375,  being  the  third 
instalment,  with  interest  on  the  sum  of  .£3000,  which  became 
due  on  the  7th  of  July,  1858.  And  that  the  defendant  had, 
notwithstanding,  not  paid  to  the  said  Zimmerman  in  his  life 
time,  nor  to  the  plaintiffs  as  executors  since  his  death,  the 
one-half  of  the  said  instalment,  which  so  became  due  on  the 
7th  of  July,  1858,  nor  the  said  interest,  &c. 

The  defendant  pleaded  that  after  the  making  of  the  cove- 
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nant  a  judgment  was  recovered  in  the  court  of  Common 
Pleas,  in  the  names  of  Samuel  Zimmerman  and  the 
defendant  as  plaintiffs,  but  at  the  instance  and  for 
the  benefit  of  Zimmerman,  against  the  mortgagors, 
John  Applegarth  and  William  Applegarth,  upon  the  said 
mortgage,  and  afterwards  the  said  Samuel  Zimmerman, 
by  his  last  will  and  testament,  executed  in  due  form  of 
law  to  pass  real  estate,  devised  all  his  estate  and  interest 
in  the  land,  real  estate,  and  premises  mentioned  in  the  said 
mortgage,  to  the  plaintiffs ;  and  such  proceedings  were 
afterwards  had  upon  the  said  judgment,  at  the  instance 
of  the  plaintiffs,  as  executors  of  the  said  will,  that  the  equity 
of  redemption  of  the  said  John  Applegarth  and  William 
Applegarth  in  the  said  mortgaged  premises  was  duly  sold 
by  the  sheriff  of  the  county  of  Wentworth,  before  the  com- 
mencement of  this  suit,  under  a  writ  of  execution  sued  out 
at  the  instance  of  the  plaintiffs,  as  such  executors,  upon  the 
said  judgment,  and  at  such  sale  the  said  plaintiffs  bid  off  and 
purchased  the  said  equity  of  redemption,  and  took  a  convey- 
ance thereof  from  the  said  sheriff,  on  behalf  and  for  the 
benefit  of  themselves,  as  the  executors  and  devisees,  as 
aforesaid,  of  the  said  Samuel  Zimmerman,  whereby  the  debt 
payable  by  the  said  indenture  of  mortgage  became  satisfied 
and  discharged,  and  the  defendant  was  thereby  discharged 
from  the  said  covenant,  and  all  causes  of  action  in  respect 
thereof. 

At  the  trial,  which  took  place  at  Cayuga,  before  Mc Lean, 
J.,  a  second  plea  was  added,  stating  the  same  facts  up  to  the 
time  of  sale  of  the  equity  of  redemption,  and  alleging  that  at 
such  sale  the  plaintiffs,  by  Richard  Miller,  acting  for  himself 
and  the  other  plaintiffs,  bid  off  and  purchased  the  said  equity 
of  redemption,  and  took  a  conveyance  thereof  to  the  said 
Richard  Miller,  for  the  benefit  of  himself  and  the  other 
plaintiffs,  as  executors  and  devisees,  as  aforesaid,  of  the  estate 
of  the  said  Samuel  Zimmerman,  whereby  the  debt  made 
payable  by  the  said  indenture  of  mortgage  became  satisfied 
and  discharged,  and  the  defendant  was  thereby  discharged 
from  the  said  covenant,  and  all  causes  of  action  in  respect 
thereof. 
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The  plaintiffs  took  issue  on  the  first  plea,  and  pursuant ' 
to  leave  given  at  th^  trial  took  issue  on  and  demurred  to 
the  second  plea,  on  the  ground  that  the  defendant  Mills  was 
not  a  surety,  but  a  principal  debtor,  and  was  not  discharged 
by  the  dealing  between  Miller  and  the  sheriff,  and  that  the 
plea  shewed  that  he  bought  at  sheriff's  sale  after  the  defen- 
dant's breach  of  covenant,  and  he  was  therefore  liable  for 
nominal  damages  at  all  events ;  and  on  the  further  ground, 
that  Miller  could  not  purchase  the  estate  so  as  to  bind  his 
co-executors  or  trustees. 

The  covenant  declared  on  being  admitted  by  the  plea,  the 
defendant  began  by  producing  a  judgment  in  favour  of  Mills 
and  Zimmerm.an,  plaintiffs,  against  John  Applegarth  and 
Wm.  Applegarth,  for  £410  15s.,  and  «£5  3s.  lid.  costs, 
signed  31st  January,  1857,  The  amount  specially  endorsed 
on  the  summons,  as  appeared  by  the  judgment,  was  £408  1 5s., 
principal  and  interest,  due  on  a  covenant  contained  in  a  deed 
dated  2nd  July,  1858,  for  payment  of  £3750  and  interest. 

The  deputy-sheriff  of  Wentworth  proved  the  receipt  of 
execution  against  the  lands  of  the  Applegarths  on  the  lOth 
of  June,  1857,  and  its  return  to  Messrs.  Miller  &  Connolly, 
the  attorneys  for  the  plaintiffs.  Mills  and  Zimmerman ;  the 
receipt  of  a  writ  of  ven.  ex,  from  the  same  attorneys,  and  the 
Sale  of  the  interest  of  John  and  William  Applegarth  in  the 
premises  mentioned  in  the  mortgage,  to  Eichard  Miller,  one 
of  the  plaintiffs,  and  one  of  the  attorneys  in  the  suit,  by  whose 
directions  the  sheriff  was  guided  in  advertising  and  selling 
the  property.  It  was  shewn  that  the  writ  of fi,  fa.  and  also 
the  ven.  ex.  had  been  returned  to  Messrs.  Miller  &  Connolly, 
the  attorneys  who  issued  the  same,  and  that  notice  had  been 
given  to  them  to  produce  them  on  the  trial.  They  were  not 
produced  when  called  for  under  the  notice,  and  Cameron, 
Q.  C,  on  behalf  of  the  plaintiffs,  objected  to  any  proceeding 
under  the  ven.  ex.  being  given  in  evidence  till  the  writ 
should  be  produced  or  accounted  for. 

The  sheriff's  deed,  dated  20th  November,  1858,  after 
reciting  the  writs  of  fi.  fa.  and  ven.  ex.,  under  which 
the  sale  of  the  land  took  place,  stated  that  under  such 
writs  against  the  lands  and  tenements  of  John  Applegarth 


WOODRUFF  ET  AL.  V.  MILLS. 


55 


and  William  Applegarth,  he  had  sold  the  same  by  public 
auction  to  Richard  Miller,  of  the  town  of  St.  Catharines, 
Esquire,  for  £190,  being  the  highest  bid  for  the  same,  and 
that  in  consideration  of  the  said  sum  to  him  paid  by  the  said 
Richard  Miller,  he,  the  said  sheriff,  granted,  bargained,  and 
sold  to  him,  his  heirs  and  assigns,  all  the  right,  title  and 
interest  of  the  said  John  Applegarth  and  William  Apple- 
garth,  in  and  to  lot,  &c.,  to  have  and  to  hold  the  same  to 
him,  the  said  Richard  Miller,  his  heirs  and  assigns  for 
ever. 

A  deed  having  been  taken  by  the  plaintiff  Miller,  who 
acted  as  one  of  the  attorneys  for  the  plaintiff,  and  purchased 
the  property  on  behalf  of  himself  and  the  other  plaintiff  in 
this  suit,  as  executors  of  the  estate  of  Samuel  Zimmerman, 
the  defendant  was  allowed  to  go  into  evidence  of  what 
occurred  at  the  sale,  and  that  the  property,  or  rather  the 
equity  of  redemption  of  John  and  William  Applegarth  in 
the  property,  had  been  purchased  by  the  plaintiffs  through 
one  of  their  number,  Mr.  Miller,  at  the  sale  by  the  sheriff. 
A  letter  from  Mr.  Miller,  dated  November  16th,  1858, 
directed  to  the  sheriff,  was  put  in,  instructing  the  sheriff  to 
prepare  a  deed  and  memorial  to  him,  and  informing  him  that 
he  had  purchased  the  lands  for  the  benefit  of  the  plaintiff: 
that  he  was  one  of  the  executors  of  Zimmerman,  and  as  such 
acquitted  the  sheriff  from  the  payment  of  the  money  made 
on  the  ven,  ex. ;  and  undertaking  to  pay  the  amount  of  the 
sheriff's  fees  thereon.  Besides  the  evidence  afforded  by  this 
letter  of  the  purchase  of  the  mortgaged  premises  by  Mr. 
Miller,  on  behalf  of  the  estate  of  Zimmerman,  a  witness 
called  by  the  defendants,  who  was  present  at  the  sale,  stated 
that  he  heard  Mr.  Miller,  when  purchasing,  declare  that  he 
was  buying  in  the  property  for  the  benefit  of  the  estate,  and 
that  it  was  no  interest  to  him  :  that  just  before  the  property 
was  sold,  the  defendant  asked  Mr.  Miller  what  he  intended 
to  do,  and  Mr.  Miller  replied  he  was  going  to  have  the  pro- 
perty sold ;  that  the  defendant  was  a  bidder  at  the  sale,  and 
did  not  seem  to  be  acting  in  concert  with  Mr.  Miller. 

To  prove  that  the  mortgaged  property,  in  consequence  of 
the  assignment  of  the  defendant,  and  the  sale  of  the  equity 
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of  redemption  of  J.  and  W.  Applegarth,  and  the  purchase 
thereof  by  Mr.  Miller  for  the  plaintiff,  was  vested  in  the 
plaintiff,  the  will  of  the  late  Samuel  Zimmerman  was  pro- 
duced from  the  Court  of  Chancery,  but  none  of  the  sub- 
scribing witnesses  to  its  execution  were  present,  and  the  de- 
fendant's counsel  called  witnesses  who  proved  the  hand- 
writing of  the  several  plaintiffs,  and  of  the  official  principal 
of  the  court  of  probate,  to  affidavits  attached  to  the  will, 
proving  the  will  for  the  purpose  of  obtaining  probate. 

It  was  admitted  that  all  the  subscribing  witnesses  to  the 
will  were  living,  and  the  plaintiff's  counsel  objected  that  the 
will  could  only  be  proved  by  one  of  them,  and  that  in  the 
absence  of  such  testimony  the  will  could  not  be  received  in 
evidence.  Though  there  could  be  no  doubt  that  the  will  was 
that  of  Samuel  Zimmerman,  and  that  the  plaintiffs  were  de- 
visees in  trust  of  all  his  real  estate,  yet  as  there  was  no 
proof  of  the  taking  of  the  affidavits  before  the  official  prin- 
cipal, and  the  learned  judge  considered  the  testimony  of  one 
of  the  subscribing  witnesses  the  only  legal  mode  of  proving 
the  due  execution  of  the  will,  he  directed  a  verdict  to  be  ren- 
dered for  the  plaintiffs,  for  £292  19s.  7d.,  being  the  amount 
due  on  the  mortgage,  which  the  defendant  by  his  covenant 
had  guaranteed  the  payment  of,  it  being  at  the  same  time 
understood,  that  on  the  defendant  moving  for  a  new  trial, 
the  judgment  of  the  court  might  be  taken  on  all  the  facts  on 
which  the  defence  was  rested. 

The  plaintiffs  contended  that  the  defendant's  covenant  was 
wholly  unconnected  with  the  original  mortgage,  and  that 
they  were  entitled  to  recover  the  amount  from  the  defendant, 
notwithstanding  the  sale  of  the  premises  in  the  mortgage, 
and  the  purchase  by  Mr.  Miller. 

Freeman^  Q.  C,  obtained  a  rule  nisi  calling  upon  the 
plaintiffs  to  show  cause  why  the  verdict  obtained  in  this  cause 
should  not  be  set  aside,  and  a  verdict  entered  for  the  defen- 
dant, or  why  a  new  trial  should  not  be  granted,  or  other 
order  made  according  to  the  justice  of  the  case. 

M.  C.  Cameron  shewed  cause. 

The  demurrer  and  rule  nisi  were  argued  together. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plea  is  founded  on  a  provision  in  our  statute,  12  Vic, 
ch.  73,  (Consol.  Stats.  U.  C,  ch.  22,  sees.  257,  259,)  which 
was  in  force  at  the  time  of  the  sheriff's  sale  stated  in 
the  plea.  That  statute  provided  that  an  equity  of  redemp- 
tion in  real  estate  might  be  sold  by  the  sheriff  upon  a  writ 
ofji.fa.  against  the  mortgagor's  lands,  and  in  the  third  sec- 
tion of  the  act  it  is  provided,  that  any  mortgagee  of  the 
lands  so  sold,  or  of  any  part  thereof,  or  the  heirs  or  assigns 
of  such  mortgagee,  being  or  not  being  plaintiff  or  defendant 
in  the  judgment  wherein  the  writ  of  fieri  facias  was  issued, 
may  be  the  purchaser  at  such  sale,  and  may  take,  hold,  and 
enjoy  the  same  estate,  benefit,  &c.,  as  such  purchaser,  as 
any  other  purchaser  not  interested  in  the  land  as  mortgagee. 
"  Provided  always^  that  if  the  mortgagee  of  the  said  premises 
shall  become  the  purchaser  thereof,  he  shall  give  to  the  mort- 
gagor a  release  of  the  debt  for  the  payment  of  which  the 
mortgage  may  be  given."  It  is  contended  that  Miller  and 
the  other  executors  of  the  mortgagee,  Zimmerman,  (who  pur- 
chased out  the  other  mortgagee.  Mills,  and  thus  became  sole 
holder  of  the  mortgage  for  his  own  benefit,)  are  within  the 
act  as  assignees  of  this  mortgage,  being,  as  averred  in  the 
plea,  devisees  of  all  the  estate  of  Zimmerman  in  the  land 
mortgaged.  And  the  equity  of  redemption  being  sold  upon 
an  execution  taken  out  by  them  on  the  judgment,  which  the 
testator,  the  mortgagee,  had  obtained  against  the  mortgagors, 
and  being  bought  by  Miller,  one  of  the  executors,  on  behalf 
and  for  the  benefit  of  himself  and  the  other  executors,  as  de- 
visees of  Zimmerman,  as  the  plea  charges,  the  effect  is  the 
same  as  if  Zimmerman  had  lived  and  bought  the  equity  of 
redemption  himself  at  the  sale.  We  agree  with  the  defen- 
dant so  far. 

The  next  question  then  is,  if  Zimmerman,  having  pur- 
chased the  equity  of  redemption,  were  still  living,  and  had 
nevertheless  brought  his  action  on  the  covenant  in  the  mort- 
gage to  recover  the  mortgage  debt  from  the  mortgagors, 
could  he  have  been  allowed  to  recover  in  this  court  ?  We 
think  he  could  not,  for  that  the  effect  of  the  statute  in  that 
case  would  have  been  to  work  a  satisfaction  of  the  debt,  and 
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to  compel  us  to  regard  the  mortgage  as  satisfied.  We  in- 
cline to  the  opinion  that  the  defendants  might  in  such  an 
action  have  pleaded  payment,  for  the  intention  of  the  legis- 
lature we  take  to  be,  that  when  the  legal  holder  of  a  mort- 
gage buys  the  equity  of  redemption  at  a  sheriff's  sale,  he  is 
to  be  looked  upon  as  having  bid  the  sum  which  he  did  as  a 
sum  which  he  was  willing  to  give  above  the  debt  for  which 
he  held  a  charge  upon  the  land  :  in  other  words,  that  he  bid 
the  amount  of  the  incumbrance  which  he  held,  and  so  much 
over,  and  that,  therefore,  when  he  receives  a  conveyance  of 
the  equity  of  redemption,  his  debt  is  paid.  If  in  that  way 
the  defence  of  payment  in  the  ordinary  form  could  be  main- 
tained, as  we  think  it  could,  then  of  course  pleading  the  facts 
trul}^,  from  which  the  court  could  draw  the  inference  of  pay- 
ment, would  be  a  good  plea  in  substance. 

The  provision  of  the  act  is  only  that  the  mortgagee  so 
buying  the  equity  of  redemption  on  an  execution,  shall  give 
to  the  mortgagors  a  release  of  the  mortgage.  It  does  not 
say  in  words  that  the  debt  shall  be  regarded  or  treated  as 
satisfied,  but  surely  that  must  be  understood  as  included  in 
the  provision,  or  why  should  the  mortgagee  be  compelled  to 
give  a  release  of  the  debt  ?  The  exacting  a  release  is  a  mere 
consequence  ;  it  is  carrying  the  provision  farther  in  order  to 
free  the  estate ;  but  the  provision  can  only  be  looked  upon 
as  founded  on  the  principle  that  the  purchase  by  the  mort- 
gagee amounts  to  satisfaction. 

Then  as  to  the  peculiarities  in  this  case,  we  think,  clearly, 
that  construing  the  statute  reasonably  we  should  look  on  the 
case  as  if  all  the  executors  had  been  purchasers,  considering 
the  facts  stated  in  the  plea. 

Then  we  are  to  look  at  the  fact  that  this  is  not  an  action 
by  the  executors  of  Zimmerman  against  the  mortgagor  upon 
the  mortgage,  but  an  action  on  a  distinct  covenant  in  a  dif- 
ferent deed  made  by  the  defendant,  binding  himself  that  he 
will  "  guarantee  the  punctual  payment,  as  the  same  shall  fall 
due,  of  the  principal  money  and  interest  secured  by  the 
mortgage :  that  is,  half  of  each  payment and  the  averment 
in  the  declaration  is,  that  the  mortgagors  did  not  pay  £875 
and  interest,  due  in  July,  1858. 
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These  facts  create  a  case  of  the  first  impression.  Our 
opinion  is  that  the  plea  is  a  good  defence  by  Mills,  for 
we  must  give  a  covenant  a  reasonable  construction.  He 
is  only  bound  to  guarantee  half  of  what  the  mortgagors 
were  bound  for,  (we  suppose  because  Zimmerman  would 
not  buy  the  mortgage  without  such  guarantee ;)  and  if  we 
are  bound,  as  we  think  we  are  under  the  statute,  to  treat 
the  mortgage  as  satisfied  when  the  holders  of  the  mortgage 
became  the  purchasers  of  the  equity  of  redemption,  then  it 
is  satisfied  as  regards  Mills,  as  well  as  satisfied  by  the 
mortgagors,  for  there  is  no  liability  remaining  such  as  he 
covenanted  should  be  discharged. 

The  evidence  of  the  will  was  not  strictly  legal,  we  think, 
and  as  the  objection  was  made,  and  the  learned  judge  held 
that  it  was  entitled  to  prevail,  and  so  that  the  pleas  were 
not  proved,  and  the  plaintiff  on  that  account  entitled  to  a 
verdict,  which  was  accordingly  rendered  in  his  favour,  the 
utmost  we  can  do  is  to  order  a  new  trial,  that  the  defendant 
may  supply  the  evidence  on  another  trial ;  but  it  must  be  on 
payment  of  costs. 

The  objection  of  the  want  of  proof  by  a  subscribing  witness 
to  the  will  was  a  rigid  objection  under  the  circumstances, 
but  there  was  nothing  to  dispense  with  the  proof,  for  it  was 
necessary  to  see  the  contents  of  the  will.  The  probate  does 
not  seem  to  have  been  produced,  nor  guch  a  notice  given  as 
under  the  statute  would  have  entitled  the  defendant  to  use  it 
as  evidence. 

Judgment  for  defendant  on  demurrer. 
Rule  absolute  for  new  trial,  on  payment  of  costs. 
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EURTON  ET  AL.  V.  BeLLHOUSE.-— (TWO  SUITS.) 

Verbal  sale  of  goods — Interpleader — Change  of  possession — Description  of 
Goods— 20  Vic,  ch.  3. 

On  an  interpleader  issue  to  try  the  title  to  two  locomotives,  it  appeared  from 
the  finding  of  the  jury,  that  in  September,  1858,  when  they  were  half 
finished,  the  plaintiffs  verbally  agreed  with  G.,  the  manufacturer,  to  buy 
them  from  him  for  $16,000,  payable  as  he  might  require  it,  for  which  they 
were  to  be  finished  by  him ;  and  on  the  3rd  of  January,  1859,  by  deed  re- 
citing this  arrangement,  G.  conveyed  them  to  the  plaintiffs.  The  defen- 
dant claimed  under  an  execution  issued  after  the  agreement,  and  when 
that  was  made  there  was  an  execution  in  the  sheriff's  hands,  at  the 
suit  of  a  third  party,  which  was  subsequently  paid. 

Held,  1.  That  by  the  verbal  agreement  the  property  passed,  and  that  the 
chattel  mortgage  act  did  not  apply,  a  change  of  possession  being  impos- 
sible under  the  circumstances. 

2.  That  the  execution  in  the  sheriff's  hands  clearly  could  not  affect  the 
plaintiff's  claim  as  against  the  defendant. 

3.  That  if  it  were  necessary  to  determine  that  point,  the  locomotives  were 
sufficiently  described  in  the  deed  of  the  3rd  of  January,  set  out  below. 

Interpleader  issues  to  try  the  title  to  two  locomotives. 

These  cases  were  tried  at  the  last  fall  assizes,  at  Hamilton, 
when  in  one  of  them  the  jury  not  agreeing  were  discharged, 
and  in  the  other  a  verdict  was  found  for  the  plaintiffs,  the 
claimants.  The  court  set  that  verdict  aside,  and  granted  a 
new  trial  upon  the  evidence.  Both  cases  came  on  again  for 
trial,  before  Burns,  J.,  at  the  last  assizes  held  at  Hamilton. 
The  evidence  on  this  occasion  was  essentially  the  same  as  at 
the  first  trial. 

The  plaintiffs  claimed  to  be  the  owners  of  the  two  loco- 
motives, firstly,  under  an  arrangement  which  they  con- 
tended had  been  made  with  Daniel  C.  Gunn,  the  manu- 
facturer, in  September,  1858.  Previous  to  that  time  the 
plaintiffs  had  endorsed  notes,  &c.,  for  Gunn  to  a  large 
amount,  which  notes  were  outstanding,  held  by  the  Bank  of 
Montreal.  The  locomotives,  in  September,  1858,  were  not 
more  than  half  finished,  if  so  much,  and  the  plaintiffs  con- 
tended that  they  had  made  a  verbal  agreement  with  Gunn, 
by  which  they  purchased  the  locomotives  for  $16,000,  which 
was  to  be  paid  from  time  to  time,  as  Gunn  might  require, 
and  Gunn  was  to  go  on  and  finish  the  engines,  &c.,  for  the 
plaintiffs. 

The  plaintiffs  claimed  title,  secondly,  by  a  deed  of  bar- 
gain and  sale  of  the  locomotives  from  Gunn  to  them,  dated 
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3rd  of  January,  1859,  which  deed  recited  the  arrangement 
of  the  September  previous. 

The  phxintifFs  insured  the  locomotives,  as  their  property, 
on  the  2nd  of  March,  1859.  On  the  7th  of  March,  1859, 
Gunn  made  an  assignment  for  the  benefit  of  creditors,  and 
in  the  schedule  to  that  deed  the  locomotives  were  inserted 
as  valued  at  $24,000,  and  the  plaintiffs'  claim  upon  them  as 
$16,000,  leaving  $8000  as  a  surplus  available  to  the  credi- 
tors of  Gunn's  estate.  At  the  trial,  Gunn  swore  that  the 
sale  was  made  to  the  plaintiffs  at  $16,000,  but  that  he 
thought  they  were  worth  $24,000,  and  would  sell  for  that 
sum,  and  if  they  did  he  supposed  the  plaintiffs  would  allow 
any  surplus  beyond  the  $16,000  to  go  to  his  creditors,  and 
for  that  reason  he  inserted  it  in  that  manner  in  the  assign- 
ment for  creditors.  One  of  the  plaintiffs  prepared  the 
assignment,  and  acted  under  Gunn's  instructions  in  the 
matter. 

At  the  time  of  the  alleged  agreement,  in  September,  1858, 
there  was  one  writ  of  execution  in  the  hands  of  the  sheriff 
against  Gunn  unsatisfied,  and  which  was  paid  after  the  as- 
signment was  made.  Besides  the  notes,  &c.,  endorsed  by 
the  plaintiffs  on  Gunn's  account,  he,  Gunn,  owed  many  other 
persons,  and  among  them  the  defendant,  who  subsequently 
obtained  judgment  and  issued  execution,  as  also  did  other 
creditors. 

At  the  close  of  the  plaintiff  s'  case,  the  defendant's  counsel 
in  the  first  case  moved  for  a  nonsuit,  on  the  grounds, 

1st.  That  the  arrangement  of  September,  1858,  could  not 
pass  the  property,  for  that  in  a  case  of  this  kind,  where  it 
was  to  remain  in  Gunn's  possession,  under  the  chattel  mort- 
gage act  it  could  only  be  by  deed. 

2.  That  the  deed  of  the  3rd  of  January,  1859,  reciting 
the  arrangement  of  September  before,  could  not  revert  to 
and  make  good  the  previous  verbal  agreement,  if  there 
was  one ;  and  by  the  terms  of  this  deed  the  property  was  not 
transferred,  the  words  not  being  sufficient  to  do  so. 

3.  That  an  execution  in  the  sheriff 's  hands,  before  the 
20th  of  September,  1858,  unpaid,  and  in  fact  not  discharged 
until  after  the  assignment  for  creditors  on  the  7th  of  March, 
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1859,  would  enure  to  the  benefit  of  other  creditors,  and  pre- 
vent any  sale  to  the  plaintiffs. 

At  the  close  of  the  second  case,  the  defendant's  counsel, 
besides  taking  the  former  objections,  raised  another — that 
the  property  was  not  sufficiently  described  in  the  deed  of  the 
3rd  of  January,  1859,  to  comply  with  the  chattel  mortgage 
act,  no  locality  being  given,  nor  any  description  by  which 
they  might  be  identified. 

That  deed  recited  that  on  or  about  the  22nd  of  September, 
1858,  Gunn  had  contracted  to  construct  for  the  plaintiffs 
two  locomotive  engines  :  that  $16,000  had  been  advanced 
thereon  :  that  said  locomotives  were  complete  and  ready  for 
delivery,  but  for  convenience  had  been  left  on  the  premises 
of  said  Gunn  :  that  it  might  be  doubtful  whether  in  the  ab- 
sence of  actual  delivery  a  formal  assignment  and  registra- 
tion thereof  were  not  required  ;  and  to  remove  such  doubts, 
the  said  Gunn  declared  that  the  said  locomotives  were  the 
property  of  the  plaintiffs,  and  so  far  as  he  could  or  might  he 
assigned  the  same  to  them. 

The  learned  judge  put  the  following  questions  to  the  jury : 

1st.  Whether  Gunn  was  or  was  not  insolvent  on  the  20th 
of  September,  1858,  or  on  the  3rd  of  January,  1859. 

2.  Whether  the  deed  of  the  3rd  of  January,  1859,  truly 
recited  the  transaction  of  the  20th  of  September,  1858,  as 
stated  therein.  And  whether  the  transaction  was  that  of 
money  loaned  and  advanced  to  Gunn,  and  security  taken  for 
it,  or  whether  it  was  an  absolute  sale  by  Gunn  and  purchase 
by  the  plaintiffs. 

3.  Whether  the  transaction  was  bond  fide  between  the  plain- 
tiffs and  Gunn — that  is,  a  sale  at  the  time — or  whether  it 
was  in  the  nature  of  a  transfer  to  the  plaintiffs  in  trust  for 
and  to  benefit  Gunn ;  or  was  he  to  derive  any  advantage 
from  it  after  the  transaction  completed. 

The  jury  answered  all  these  questions  in  the  plaintiff's 
favour,  by  saying  that  Gunn  was  not  insolvent  either  on  the 
20th  of  September,  1858,  or  on  the  3rd  of  January,  1859 ; 
that  the  transaction  was  a  bond  fide  sale  to  the  plaintiffs,  and 
not  in  trust  for  Gunn  in  any  way. 

Whereupon  a  verdict  was  entered  for  the  plaintiffs. 
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M.  C,  Cameron  obtained  rules  nisi  for  a  new  trial  in  both 
cases.  He  cited  Lunn  v.  Thornton,  1  C.  B.  379  ;  Atkinson 
V.  Bell,  8  B.  &  C.  282. 

Cameron,  Q.  C,  and  Freeman,  Q.  C,  shewed  cause,  and 
cited  Harris  v.  Rickett,  4  H.  &  N.  1 ;  Wood  v.  Bell,  5  E.  & 
B.  772,  791 ;  S.  C.  In  Error,  6  E.  &  B.  361 :  Baker  v.  Gray, 
17  C.  B.  462 ;  Williams  v.  Eitzmaurice,  3  H.  &  N.  844 ; 
Clarke  et  al.  v.  Spence,  4  A.  &  E.  448 ;  Bell  v.  Bank  of 
London,  3  H.  &  N.  730 ;  James  v.  Griffin,  2  M.  &  W.  622. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  first  objection,  that  the  transaction  in  Septem- 
ber, 1858,  between  these  parties  could  not  pass  the  property, 
we  think  we  must  hold  that  the  property  could  and  did  pass, 
if  the  agreement  were  such  as  was  proved,  and  as  the  jury 
found  it  to  be. 

The  distinction  between  such  cases  as  Mucklow  v. 
Mangles,  (1  Taunt.  318,)  Atkinson  v.  Bell,  (8  B.  k  C. 
277,)  and  other  cases  of  that  class,  and  the  later  cases 
cited  by  Mr.  Freeman,  of  Clarke  et  al.  v.  Spence,  (4  A.  k 
E.  448,)  Baker  v.  Gray,  (17  C.  B.  462,)  and  Wood  v;  Bell, 
(5  E.  k  B.  772,)  seems  to  be  now  fully  recognised.  We 
refer  to  Baker  v.  Gray  only  for  the  discussion  of  the  prin- 
ciple which  it  contains. 

It  is  true  that  the  agreement  in  September,  1858,  was 
a  verbal  agreement,  but  this  is  not  an  action  to  charge 
the  plaintiffs  or  defendant  upon  a  contract  for  the  sale 
of  a  chattel.  It  is  a  question  raised  upon  the  fact  of  a 
sale  having  been  accomplished,  and  that  a  sale  may  be 
perfected  by  verbal  agreement  as  well  as  by  writing  can- 
not be  doubted.  It  is  true  the  engines  continued  in  the  pos- 
session of  Gunn,  but  they  were  incapable  of  delivery  over 
consistently  with  the  objects  of  the  agreement.  They  neces- 
sarily remained  in  his  hands  till  completed.  No  ground  for 
suspicion  arises  from  the  possession  not  being  changed,  for  it 
could  not  be  changed  under  the  circumstances,  and  the  chattel 
mortgage  act  does  not,  as  we  think,  apply  to  such  a  case, 
where  the  engines  were  necessarily  to  remain  in  Gunn's  shop 
to  be  completed. 
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The  second  objection  relates  to  the  sufficiency  of  the  deed, 
and  is  unimportant  if  the  contract  of  September,  1858,  was 
capable  of  vesting  the  property  in  the  plaintiffs,  as  we  think 
it  was. 

The  third  objection  we  think  is  clearly  not  tenable.  Any 
executions  in  the  sheriff's  hands  against  the  goods  of  Gunn, 
at  the  suit  of  other  parties  than  the  defendant,  would  only 
have  the  effect  of  disabling  Gunn  from  disposing  of  the  pro- 
perty to  the  prejudice  of  the  plaintiffs  in  such  executions,  but 
this  action  is  not  a  contest  with  any  such  creditor,  but  with 
one  who  took  out  execution  after  the  alleged  sale. 

We  think  the  property  may  be  held  to  have  been  suffi- 
ciently described  in  the  assignment  of  January,  1859,  if  that 
were  necessary  to  be  determined. 

This  disposes  of  the  several  exceptions  moved  as  grounds 
of  nonsuit. 

Upon  the  first  point  we  have  had  a  good  deal  of  hesitation, 
though  we  think  the  authorities  do  lead  to  the  conclusion 
upon  it  that  we  have  expressed. 

Kule  discharged  in  each  case. 


1 


WHITfiHOUSE  V.  ROOTS. 


65 


Whitehouse  v.  Roots. 

Covenant  on  mortgage  given  for  pm chase  money — £quital>lc  plea — Title 
defective  owing  to  prior  mortgage  upon  the  land — Replication,  assignment  of 
such  mortgage. 

To  an  action  on  a  covenant  for  payment  of  mortgage  money  defendant 
pleaded,  on  equitable  grounds,  that  the  mortgage  was  of  certain  land: 
that  before  executing  the  same  the  plaintiflf  was  or  professed  to  be  owner 
of  said  land  free  from  incumbrances,  and  as  such  owner  proposed  to 
defendant  to  purchase  the  same :  that  defendant,  relying  upon  the  repre- 
sentations of  the  plaintilF  that  he  was  the  owner  of  the  said  land,  free 
from  incumbrances,  purchased  the  same  from  the  plaintiff  for  £300,  and 
paid  him  £75  on  account,  and  thereupon  the  plaintiff  executed  a  deed  to 
him  containing  the  usual  covenants  for  title  free  from  incumbrances,  and 
defendant  executed  the  mortgage  declared  on  to  secure  the  balance  of 
purchase  money :  that  the  plaintiff  was  not  then  the  owner  of  said 
land  free  from  encumbrances,  but  there  was  a  mortgage  to  the  Trust 
and  Loan  Company,  including  this  and  other  lauds,  theretofore  executed 
by  one  G.  W.,  which  fact  was  not  communicated  to  defendant,  but 
was  concealed  from  him  at  the  time  of  said  sale,  otherwise  ho 
would  not  have  purchased  said  land,  or  executed  the  mortgage 
declared  on :  that  the  said  mortgage  to  the  Trust  and  Loan  Company 
not  having  been  paid,  the  land  was  sold  under  their  power  of  sale, 
whereby  defendant  lost  and  was  deprived  of  said  land,  and  his  improve- 
ments thereon,  together  with  the  money  already  paid  by  him;  and 
defendant  alleged  that  the  plaintiff  was  wholly  insolvent,  so  that  he  could 
recover  nothing  from  him,  and  that  it  would  therefore  be  inequitable  to 
allow  him  to  compel  payment  of  the  balance  of  said  purchase  money. 

The  plaintiff  demurred  to  this  plea ;  and  replied  that  before  action  he  had 
assigned  the  mortgage  and  the  money  secured  by  it  for  a  valuable  con- 
sideration, and  that  the  assignees,  for  whose  benefit  the  suit  was  brought, 
bad  no  notice  or  knowledge  of  the  facts  pleaded :  that  the  conveyance  of 
said  land  to  defendant  was  executed  by  one  W,  and  not  by  the  plaintiff ; 
and  that  at  the  execution  thereof  defendant  had  notice  of  the  mortgage 
to  the  Trust  and  Loan  Company,  &c.,  &c. 

Held,  on  demurrer,  that  the  plea  was  insufl&cient,  for  the  covenants  for 
title  in  the  deed,  which  must  be  assumed  to  be  qualified,  would  afford  no 
ground  of  action  for  the  incumbrance  complained  of,  not  created  by  the 
plaintiff ;  and  there  was  no  allegation  of  fraud  on  the  plaintiff 's  part 
which  would  entitle  defendant  to  relief  in  equity. 

Held,  also,  that  if  the  plea  were  sufficient  the  replication  contained  a  clear 
answer  to  the  defence  set  up  by  it. 

Qucere,  whether  the  plea  was  bad  as  shewing  an  equitable  defence  not 
admissible  under  the  C.  L.  P.  Act. 

Declaration,  on  defendant's  covenant  to  pay  the  plaintiff 
X56  5s.  on  tlie  28th  of  February,  1859,  with  interest  on 
^112  10s.  from  the  28th  of  February,  1858. 

Plea^  on  equitable  grounds,  that  the  deed  in  the  declaration 
mentioned  is  a  certain  indenture  of  bargain  and  sale  by  way 
of  mortgage,  made  by  the  said  defendant  to  the  plaintiff,  of 
the  lands  and  premises  following,  that  is  to  say,  (describing 
them  by  metes  and  bounds,  being  five  acres  of  lot  19,  in  the 
broken  front  concession  of  the  township  of  Westminster,) 
which  said  indenture  of  mortgage  is  subject  to  a  proviso  for 
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making  the  same  void  on  payment  to  the  plaintiff  of  the  sum 
of  £225,  with  interest,  at  the  times  and  in  manner  therein 
specified,  and  contains  a  covenant  on  the  part  of  the  defen- 
dant for  the  payment  of  the  sum  of  money  in  the  declaration 
mentioned  to  the  plaintiff. 

And  the  defendant  further  saith,  that  heretofore,  and 
before  the  making  of  the  said  indenture  of  mortgage  by  the 
defendant,  the  plaintiff  was  or  professed  to  be  the  owner  of 
the  said  land,  with  other  lands  adjoining  thereto,  free  from 
all  incumbrances,  and  as  such  owner  proposed  to  the  defen- 
dant to  purchase  the  said  five  acres  of  land  hereinbefore 
described ;  and  the  defendant,  relying  upon  the  statements 
and  representations  of  the  plaintiff  that  he  was  the  proprietor 
of  the  land  free  from  all  fncumbrances,  did  accordingly  pur- 
chase from  the  plaintiff  the  said  five  acres  of  land  at  and  for 
the  price  or  sum  of  X300,  and  then  paid  the  plaintiff  the 
sum  of  £75  on  account  of  such  purchase  money,  and  there- 
upon the  plaintiff  executed  a  deed  of  bargain  and  sale,  or 
caused  to  be  conveyed  to  the  defendant  the  said  five  acres 
hereinbefore  described,  containing  the  usual  covenants  for 
title,  free  from  all  incumbrances,  and  the  defendent  executed 
to  the  plaintiff  the  mortgage  on  the  said  five  acres  herein- 
before mentioned,  and  in  the  declaration  declared  on,  to 
secure  to  the  plaintiff  the  balance  of  the  said  purchase 
money,  and  not  otherwise. 

And  the  defendant  further  saith,  that  at  the  time  of  the 
tfaid  sale,  and  of  the  making  of  the  said  deed  and  mortgage, 
the  plaintiff  was  not  the  owner  of  the  said  lands  free  from  all 
incumbrances,  but,  on  the  contrary  thereof,  at  the  time  of 
such  sale  to  the  defendant  there  existed  upon  the  said  land 
so  sold  to  the  defendant,  and  upon  other  lands  adjoining 
thereto,  formerly  owned  by  the  plaintiff,  a  mortgage  to  the 
Trust  and  Loan  Company  of  Upper  Canada,  theretofore  made 
by  one  George  Whitehouse,  the  younger,  for  securing  to  the 
said  company  the  payment  of  a  large  sum  of  money,  which 
fact  was  not  communicated  to  the  defendant,  but  was  con- 
cealed from  him  at  the  time  of  the  said  sale,  otherwise  he 
would  not  have  purchased  the  said  five  acres,  nor  would  he 
have  executed  the  mortgage  declared  on.  And  the  defendant 
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further  saith,  that  neither  the  plaintiff,  nor  the  said  George 
Whitehouse,  the  younger,  did  pay  to  the  said  Trust  and 
Loan  Company  the  money  secured  by  the  said  mortgage  to 
them,  or  any  part  thereof,  at  the  time  when  it  became  due, 
but  therein  wholly  failed  and  made  default,  whereupon  the 
said  company,  heretofore,  and  after  the  making  by  the  de- 
fendant to  the  plaintiff  of  the  mortgage  declared  on,  and 
before  the  commencement  of  this  suit,  under  and  by  virtue 
of  a  power  of  sale  contained  in  the  said  mortgage  to  them, 
the  Trust  and  Loan  Company,  in  order  to  realize  the  money 
thereby  secured,  absolutely  sold  and  conveyed  to  divers  per- 
sons the  lands  therein  described,  and  amongst  others  the 
said  five  acres  of  land  so  sold  by  the  plaintiff  to  the  defendant, 
and  for  securing  the  balance  of  the  purchase  money  of  which 
to  the  plaintiff  the  mortgage  declared  on  was  given,  whereby 
the  defendant  not  only  lost  and  was  deprived  of  the  said  five 
acres  of  land,  and  divers  large  improvements  made  and 
erected  by  him,  but  also  divers  large  sums  of  money  paid  by 
him  to  the  plaintiff  on  account  of  the  purchase  money  thereof 
before  the  said  sale  by  the  said  Trust  and  Loan  Company. 

And  the  defendant  further  saith,  that  the  plaintiff  is  wholly 
insolvent,  and  the  defendant  therefore  could  not  recover  or 
realize  from  him  his,  the  defendant's,  damages  sustained  by 
reason  of  such  encumbrances  on  and  defect  of  title  to  the 
said  five  acres  of  land  hereinbefore  mentioned,  and  by  means 
of  which  the  defendant  lost  and  was  deprived  of  the  land  as 
aforesaid ;  and  so  the  defendant  saith  that  it  would  be  unjust, 
and  contrary  to  equity  and  good  conscience,  to  allow  the 
plaintiff  to  recover  from  the  defendant  the  balance  of  the 
said  mortgage  money,  being  the  money  in  the  said  declaration 
mentioned,  or  any  part  thereof ;  and  this  the  defendant  is 
ready  to  verify. 

Replication^  on  equitable  grounds,  that  the  deed  in  the 
declaration  mentioned,  and  the  premises  thereby  conveyed, 
and  the  moneys  thereby  covenanted  to  be  paid  to  the  said 
plaintiff  and  his  assigns,  were  by  a  certain  indenture  of 
bargain  and  sale  by  way  of  assignment,  dated  the  10th  of 
September,  1856,  and  before  the  commencement  of  this 
action,  and  executed  by  the  said  plaintiff,  conveyed,  assigned. 


68         queen's  bench,  trinity  term,  24  VIC,  1860. 

and  made  over  to  John  Charles  Robinson,  of,  &c.,  and  Wil- 
liam Elliott,  of,  &c.,  absolutely,  for  a  valuable  consideration 
then  paid  by  the  said  J.  C,  E.  and  W.  E.,  to  the  said  plain- 
tiff, and  that  the  said  J.  C.  R.  and  W.  E.  had  not,  nor  had 
either  of  them,  any  notice  or  knowledge  of  any  of  the  alleged 
facts  or  circumstances  in  the  said  plea  set  forth  as  matters  of 
defence  on  equitable  grounds,  before,  or  at  the  time  of,  or 
until  long  after  such  execution  and  payment ;  and  at  the 
date  of  such  execution  and  payment  the  said  plaintiff  ceased 
to  be,  and  the  said  J.  C.  E.  and  W.  E.,  became,  and  they 
have  ever  since  continued,  and  now  are,  under  the  said 
indenture  of  assignment,  entitled  to  the  said  indenture  of 
mortgage,  lands  and  moneys  ;  and  that  this  action  is  brought 
for  the  sole  benefit  of  the  said  J.  C.  E.  and  W.  E.,  and  not 
for  the  benefit  of  the  said  plaintiff. 

And  the  plaintiff  further  says  that  the  conveyance  of  the 
land  to  the  defendant  mentioned  in  the  defendant's  equitable 
plea,  and  in  which  he  states  the  usual  covenants  for  title 
were  contained,  was  executed  by  one  Joseph  Hollis  White- 
house  to  the  defendant,  and  not  by  the  plaintiff,  and  that  at 
the  time  of  the  execution  thereof  the  defendant  had  notice 
of  the  prior  mortgage  to  the  Trust  and  Loan  Company  in 
the  defendant's  equitable  plea  mentioned ;  and  the  plaintiff 
further  saith,  that  the  alleged  equities  cannot  prevail  as  a 
defence  to  this  action  against  the  said  J.  C.  E.  and  W.  E., 
as  purchasers  for  valuable  consideration  without  notice  of 
the  same. 

And  the  said  plaintiff  also  says,  that  after  the  execution  of 
the  said  indenture  of  assignment  to  J.  C.  E.  and  W.  E.,  and 
after  the  said  defendant  had  notice  thereof,  and  of  the  mort- 
gage to  the  Trust  and  Loan  Company  in  the  said  plea  men- 
tioned, and  many  months  ago,  two  several  actions  at  law 
were  commenced  against  the  said  defendant  on  the  said 
covenant  for  payment,  in  respect  of  former  breaches  of  the 
same,  to  which  actions  the  said  defendant  offered  no  legal 
or  equitable  defence  at  the  trials  thereof,  and  judgments 
were  entered  up  for  the  plaintiffs  in  the  same,  and  executions 
issued  thereon ;  and  also  that  after  such  notice  of  the  said 
mortgage  to  the  Trust  and  Loan  Company  the  said  defen- 
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dant  •Nvent  into  possession  of  the  said  premises,  and  at  all 
events  continued  in  such  possession,  and  removed  buildings 
from  the  same,  and  executed  acts  of  ownership  thereon ;  and 
the  said  plaintiff  says  that  the  said  defendant  hath  by  his 
conduct  and  default  aforesaid,  and  otherwise,  confirmed  and 
acquiesced  in  the  transactions  in  the  said  plea  set  forth,  and 
hath  been  guilty  of  laches  and  delay  in  the  assertion  of  his 
alleged  equities  in  the  said  plea  set  up,  and  hath  abandoned 
the  same,  and  that  by  reason  of  the  premises  he  is  not  now 
entitled  to  insist  thereon. 

And  the  plaintiiS*  further,  saith,  that  after  the  making  of 
the  deed  by  the  said  Joseph  Hollis  Whitehouse  to  the 
defendant  as  aforesaid,  and  which  said  deed  the  defendant 
erroneously  alleges  in  his  said  plea  was  made  by  the  plain- 
tiff, the  defendant  executed  an  indenture  of  mortgage  to 
secure  to  the  plaintiff  upon  the  said  land  the  payment  of  the 
sum  of  £225,  with  interest,  as  in  the  said  indenture  of 
mortgage  is  set  forth,  and  the  defendant  thereby  covenanted 
with  the  plaintiff,  his  executors,  administrators  or  assigns, 
that  he,  the  defendant,  at  the  time  of  the  sealing  and  delivery 
of  the  said  mortgage,  had  and  stood  rightfully  seised  of  a 
sure,  perfect,  and  indefeasible  estate  of  inheritance  in  fee 
simple,  of  and  in  the  lands  thereinbefore  described,  with  the 
appurtenances  thereto  belonging,  and  also  that  he  had  good 
right  and  full  power  to  convey  and  dispose  of  the  said  lands, 
with  the  appurtenances,  in  the  manner  thereinbefore  set 
forth  ;  and  the  plaintiff  saith  that  the  money  secured  by  the 
said  mortgage  is  still  unpaid,  and  that  the  covenant  upon 
which  this  action  is  brought  is  contained  in  the  said  inden- 
ture of  mortgage ;  and  therefore  the  defendant  has  no 
remedy  either  at  law  or  in  equity. 

The  plaintiff'  also  demurred  to  the  plea,  on  the  grounds 
that  the  same  does  not  shew  any  ground  upon  which  a  court 
of  equity  would  restrain  the  plaintiff  unconditionally  from 
proceeding  with  this  action,  or  relieve  the  said  defendant 
from  his  common  law  liability  upon  the  covenant  sought  to  be 
recovered  on,  it  not  being  stated  or  shewn  that  any  such  fraud 
was  practised  on  the  said  defendant  in  or  about  procurina: 
the  said  mortgage  to  be  executed  by  him  as  would  avoid  the 
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whole  transaction  in  the  said  plea  set  forth,  and  the  said 
defendant  not  claiming  any  such  relief,  but  on  the  contrary 
insisting  on  the  covenant  against  encumbrances  in  the  said 
plea  mentioned;  and  it  not  being  shewn  that  the  said 
defendant  has  any  other  ground  of  equitable  relief  in  the 
premises,  the  only  remedy  of  the  said  defendant  in  the  pre- 
mises being  by  way  of  cross  action  upon  the  said  covenant 
against  encumbrances  in  the  said  plea  mentioned,  and  the 
alleged  insolvency  of  the  said  plaintiff  forming  no  ground 
for  the  interference  of  a  court  of  equity. 

The  defendant  demurred  to  the  replication,  assigning  as 
grounds  of  demurrer,  that  the  said  replication  admits  the  facts 
stated  in  the  plea,  and  that  such  facts  constitute  a  good 
defence  as  between  the  defendant  and  the  plaintiff  on  the 
record,  and  nothing  in  the  said  replication  contained  could 
place  the  alleged  assignees  of  the  mortgagee  in  a  better 
position  than  the  plaintiff  himself,  because  a  covenant  in  a 
mortgage,  such  as  that  declared  on,  being  a  mere  chose  in 
action,  is  not  assignable  at  law  so  as  to  give  the  assignee  a 
right  of  action  in  his  own  name,  and  the  assignee  in  equity 
takes  only  subject  to  all  the  equities  and  grounds  of  defence 
that  may  exist  as  between  the  original  parties,  even  though 
the  assignees  may  have  had  no  notice  of  such  equities  and 
grounds  of  defence  :  that  the  said  replication  does  not  state 
that  the  said  mortgage  to  the  Trust  and  Loan  Company  was 
not  registered,  and  if  registered  the  said  J.  C.  R.  and  W.  E. 
must  have  had  notice  thereof,  as  registry  is  notice  to  all : 
that  it  is  not  shewn  that  the  actions  of  law  referred  to  in  said 
replication  were  brought  or  tried  after  the  sale  by  the  Trust 
and  Loan  Company  under  their  mortgage,  and  if  not  after 
such  sale,  then  such  actions  could  not  have  been  successfully 
resisted,  as  the  equitable  defence  did  not  fully  arise  until 
after  such  sale,  and  the  defendant  did  not  and  could  not 
know  but  that  the  plaintiff  or  his  said  assignees  would 
have  paid  off  the  said  Trust  and  Loan  Company's  mortgage, 
as  they  should  have  done,  and  have  protected  the  defendant's 
land  therefrom,  and  at  all  events  neither  the  recovery  of 
judgments  in  the  said  actions  without  defence,  nor  the 
alleged  possession  of  the  said  land  by  the  defendant,  which 
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tnust  have  been  before  the  enforcement  of  the  said  mortgage 
by  the  Trust  and  Loan  Company,  if  at  all,  can  affect  the 
defendant's  equitable  defence  in  this  action. 

Anderson  and  Blake  for  the  plaintiff,  cited  Broom  Leg. 
Max.  691 ;  Lowndes  v.  Lane,  2  Cox.  Ch.  Cas.  363  ;  Attwood 
V.  Small,  6  CI.  &  Fin.  357,  523;  Sug.  V.  &  P.  13th  Ed. 
208,  211,  273,  274,  443 ;  Boyes  v.  McGregor,  8  C.  P.  244 ; 
Dobell  V.  Stevens,  3  B.  &  C.  623 ;  Small  v.  Attwood,  Younge 
461,  462;  Pickering  v.  Dowson,  4  Taunt.  779;  Smith  Lea. 
Cas.  II.,  61,  69  ;  Edwards  v.  McLeay,  Coop.  308,  S.  C. 
2  Swans.  289 ;  Legge  v.  Croker,  1  Ball  &  B.  506  ;  Gibson 
V.  D'Este,  2  Y.  &  C.  542,  S.  C.  Norn.  Wilde  and  Wife  v. 
Gibson,  1  H.  L.  Cas.  605 ;  Sug.  on  Propy.  596,  644,  Am. 
Ed. ;  Early  v.  Garrett,  9  B.  &.  C.  928;  Dart  on  V.  &  P. 
378 ;  Cator  v.  Earl  of  Pembroke,  1  Br.  C.  C.  301 ;  Lord 
Portarlington  v.  Graham,  5  Sim.  416  ;  Campbell  v.  Fleming, 
1  A.  &  E.  40;  Lovell  v.  Ilicks,  2  Y.  &  C.  46 :  Montague  v. 
Hill,  4  Buss.  428. 

E.  A.  Harrison,  for  defendant,  cited  Anon,  2  Ch.  Cas.  19  ; 
Sug.  on  Propy.  442 ;  Nash  v.  Brown,  6  C.  B.  584 ;  Ord  v. 
White,  3  Beav.  357  ;  Hammond  v.  Messenger,  9  Sim.  327 ; 
Davis  V.  Hawke,  4  U.  C.  Chy.  Rep.  394 ;  Moffatt  v.  The 
Bank  of  Upper  Canada,  5  U.  C.  Chy.  Rep.  394 ;  Earl  of 
Macclesfield  v.  Fitton,  1  Vern.  168  ;  Bradwell  v.  Catchpole,  3 
Swans.  78  note  a. ;  Williams  v.  Sorrell,  4  Ves.  389  ;  Cham- 
bers V.  Goldwin,  9  Yes.  264  ;  Gooderham  v.  DeGrassi,  2  U. 
C.  Chy.  Rep.  135. 

Robinson,  C.  J. — This  plea,  it  must  be  admitted,  sets 
forth  a  very  hard  case,  but  one  that  would  be  more  or  less 
hard  according  to  the  care  used  by  the  defendant  to  protect 
himself  in  his  transaction  with  the  plaintiff. 

It  is  not  pretended  that  the  facts  stated  in  the  plea  form 
any  legal  bar  to  the  plaintiff's  recovering  against  the  de- 
fendant upon  his  covenant ;  then  do  they  constitute  a  suffi- 
cient equitable  defence  ? 

The  defendant  does  not  allege  in  the  plea  in  positive  and 
direct  terms  that  the  plaintiff  made  any  representations  to 
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him  before  or  at  the  time  of  the  sale  upon  the  goodness  of 
his  title,  but  merely  asserts  that  the  plaintiflf  was  or  professed 
to  he  the  owner,  which  does  not  amount  to  a  statement  that 
he  made  any  profession  about  it  to  any  body.  But  it  would 
be  idle  to  talk  of  verbal  statements  by  the  plaintiff,  either 
'direct  or  indirect,  made  before  or  at  the  time  of  the  sale, 
when  the  plaintiff,  as  the  plea  states,  made  him  a  convey- 
ance containing  the  usual  covenants  for  title,  if  this  defect  or 
incumbrance  were  one  which  would  be  covered  by  such  cove- 
nants as  are  stated.  We  cannot  look  out  of  the  deed  for 
any  other  assurances  of  title  beyond  those  express  cove- 
nants, nor  can  it  be  necessary  for  the  purpose  of  obtaining 
any  remedy  or  relief,  either  at  law  or  in  equity,  though 
untrue  statements  fraudulently  made  by  the  plaintiff  to  the 
defendant  of  other  matters  relating  to  or  connected  with  the 
property,  might  form  a  sufficient  ground  to  the  defendant 
for  rescinding  the  purchase,  and  for  relief  against  the  pay- 
ment of  the  purchase  money. 

In  the  next  place,  it  is  to  be  considered  that  the  mortgage 
made  to  the  Trust  and  Loan  Company,  according  to  the  plea, 
was  not  an  incumbrance  created  by  the  plaintiff,  but  by 
another  person,  and  so  not  necessarily  within  the  knowledge 
of  the  plaintiff  more  than  of  the  defendant ;  and  the  plea 
does  not  aver  that  the  plaintiff,  when  he  sold  to  the  defend- 
ant and  took  back  from  him  the  mortgage  sued  upon,  had  in 
fact  any  notice  or  knowledge  of  the  mortgage  to  the  Trust 
and  Loan  Company.  I  do  not  think  that  the  averment  in 
the  plea  that  that  mortgage  was  not  communicated  to  the 
defendant,  but  was  concealed  from  him  at  the  time  of  the 
sale,  can  be  taken  as  equivalent  to  an  averment  that  the 
plaintiff  knew  of  the  former  transaction,  to  which  he  was  no 
party.  The  plaintiff  could  not  be  expected  to  communicate 
that  fact  unless  he  had  knowledge  of  it,  and  though  the  de- 
fendant does  say  that  the  mortgage  was  concealed  from 
him,  he  does  not  say  that  the  "plaintiff  concealed  it,  and  if  he 
had  I  do  not  think  that  what  may  be  thought  to  be  implied 
or  involved  in  the  use  of  that  expression  '•'concealed^''  can 
be  relied  upon  as  dispensing  with  a  direct  averment  that  the 
plaintiff  knew  of  the  incumbrance.    It  is  not  stated  in  the 
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plea  that  the  mortgage  to  the  Trust  and  Loan  Company  was 
not  on  record  in  the  proper  county,  and  so  open  to  the 
knowledge  of  every  person  searching,  but  I  do  not  think 
that  any  thing  could  turn  upon  that. 

These  considerations  are  independent  of  the  objections 
which  are  taken  to  the  plea,  as  not  being  an  admissible 
equitable  plea  within  the  meaning  of  the  Common  Law  Pro- 
cedure Act,  though  bearing,  some  of  them,  upon  the  ques- 
tion whether  the  facts  pleaded  would  give  a  claim  to  relief 
in  equity,  by  way  of  injunction  against  any  proceeding  to 
recover  the  unpaid  purchase  money.  That  is  a  question 
which  could  be  more  satisfactorily  dealt  with  if  we  knew 
precisely  what  were  the  covenants  in  the  deed  given  by  the 
plaintiff  to  the  defendant.  All  that  is  stated  respecting 
them  is  that  the  deed  "  contained  the  usual  covenants  for 
title  free  from  all  incumbrances."  I  assume  that  to  mean 
such  covenants  as  are  usual  with  conveyancers,  and  I  assume 
also  that  in  this  country  the  covenants  for  title  which  a  pur- 
chaser receives  are  not  in  general  absolute  and  unrestricted, 
but  are  confined  to  acts  done  or  suffered  by  the  grantor, 
though  I  am  aware  that  in  early  times  in  this  province, 
when  real  estates  were  of  less  value,  and  attention  had  been 
little  drawn  to  the  distinction,  and  when  conveyances  were  per- 
haps for  the  most  part  drawn  by  persons  without  professional 
knowledge,  covenants  for  title  were  very  frequently  absolute 
and  unrestricted.  I  will  suppose  that  the  defendant  held 
from  the  plaintiff  those  covenants  for  title  only  which  at  the 
present  day  are  usual  among  conveyancers  in  England  and 
here :  that  is,  covenants  against  any  acts  done  or  suffered 
by  the  plaintiff,  and  not  those  done  or  suffered  by  persons 
who  owned  the  estate  before  him. 

Looking,  then,  at  the  statements  in  the  plea  as  not  affected 
by  any  facts  stated  for  the  first  time  in  the  replication,  the 
first  question  is,  do  they  shew  a  case  for  resisting  in  equity 
the  recovery  of  the  unpaid  purchase  money  upon  the  ground 

fraud  f  I  have  already  intimated  that  I  think  they  do 
not,  for  in  a  case  like  this,  where  the  conveyance  has  been 
executed,  if  there  are  no  covenants  in  it  which  cover  the 
defect  or  incumbrance,  the  purchaser,  as  a  general  rule,  is 
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considered  to  have  been  content  to  take  the  risk  of  such 
defect  or  incumbrance  upon  himself ;  and  if,  on  the  other 
hand,  the  covenants  are  such  as  will  afford  a  remedy  in  the 
particular  case,  then  the  vendee  is  left,  as  a  general  rule,  to 
his  remedy  upon  the  covenants.  Fraud  in  the  vendor,  it  is 
true,  creates  an  exception  from  the  principle  in  either  case, 
and  where  that  is  established  the  fact  of  the  contract  having 
been  executed  by  delivery  of  the  deed,  will  not  deprive  the 
vendee  of  his  right  to  relief,  and  it  will  not  be  material  in 
such  a  case  w^hether  the  covenants  do  or  do  not  extend  to 
the  particular  defect  or  incumbrance.  But  then  the  fraud 
which  will  give  a  claim  to  equitable  relief  in  such  a  case, 
must  be  the  actual  personal  fraud  of  the  vendor,  his  either 
misleading  the  purchaser  by  some  statement  false  in  fact, 
and  known  by  him  to  be  so,  or  his  fraudulently  concealing  a 
defect  or  incumbrance  of  which  he  had  knowledge,  and  which 
w^as  unknown  to  the  purchaser. 

I  do  not  think  that  fraud  of  this  description  is  either  suffi- 
ciently charged  in  the  plea,  or  can  properly  be  inferred  from 
the  facts  set  out,  for  if  we  could  take  the  plaintiff 's  cove- 
nants for  title  to  be  absolute  and  unrestricted,  which  I  do 
not  think  we  can  from  the  statement  in  the  plea,  it  does  not 
seem  to  be  held  that  they  come  within  the  meaning  of  a 
"  representation,"  wdth  a  view  to  make  out  a  case  of  fraud  ; 
and,  besides,  if  we  should,  as  1  think,  intend  them  to  be 
restricted  covenants,  then  they  could  not  be  extended  so  as 
to  include  defects  or  incumbrances  created  before  the  plain- 
tiff became  seised. 

Then  the  next  question  to  be  considered  is,  do  the  state- 
ments in  the  plea  shew  a  good  ground  of  relief  in  equity 
against  being  compelled  to  pay  the  purchase  money,  upon 
the  other  principle  on  which  such  equitable  relief  is  fre- 
quently given ;  that  is,  to  prevent  the  circuity  of  actioa 
which  would  follow  if  the  purchaser  should  be  compelled  to> 
pay  the  price,  and  be  left  to  recover  it  back  by  action  oa 
his  covenants  ?  This  is  a  ground  wholly  independent  of 
fraud. 

The  plea  appears  to  me  to  fail  in  making  out  such  a  case,^ 
for  the  reason  to  which  I  have  just  referred,  namely,  that, 
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the  usual  covenants  for  title which  are  all  that  the  plain- 
tiff is  alleged  in  the  plea  to  have  given,  would  afford  no 
remedy  to  the  defendant  on  account  of  an  eviction  arising 
from  an  incumbrance  created  not  by  the  plaintiff,  but  by 
George  Whitehouse,  a  former  owner  of  the  property,  and 
therefore  there  is  no  pretence  for  applying  the  principle  of 
avoiding  circuity  of  action  ;  and  the  defect  in  the  title  is  not 
one  which  could  be  set  up  as  a  reason  for  resisting  the  pay- 
ment of  the  purchase  money.  In  this  view  of  the  case  the 
allegation  in  the  plea  of  the  plaintiff  being  insolvent  can- 
not be  material,  nor  would  it,  perhaps,  at  any  rate  be  of  con- 
sequence in  the  case,  for  if  there  were  in  the  plaintiff's  deed 
to  the  defendant  covenants  which  would  cover  the  defect  in 
the  title,  the  plea,  it  may  be  contended,  does  sufficiently  set 
up  an  eviction  to  entitle  the  defendant  to  equitable  relief 
against  paying  the  purchase  money,  though  it  must  be  con- 
fessed that  eviction  of  the  defendant  is  not  precisely  averred. 
The  *plea  only  states  that  the  defendant,  by  the  sale  under 
the  power  contained  in  Whitehouse's  mortgage,  lost  and  was 
deprived  of  the  land,  and  of  the  improvements  he  had  placed 
upon  it,  which  may  not  have  been  intended  to  mean  that  he 
has  actually  lost  the  possession,  but  only  that  he  has  lost  the 
title  to  the  land ;  and  this  of  course  would  not  be  equivalent 
to  eviction,  and  would  not  have  the  same  effect  in  enabling 
the  purchaser  to  resist  payment  of  the  purchase  money 
where  there  have  been  proper  covenants  to  meet  the  case, 
and  where  there  has  been  no  fraud. 

Much  more  might  be  said  upon  the  question  of  the  suffi- 
ciency or  insufficiency  of  this  plea,  for  it  opens  many  points 
for  consideration ;  but  holding  it  to  be  insufficient  for  the 
reasons  stated,  I  need  not  go  into  other  grounds,  such  as 
the  objection  that  the  plea  is  not  of  such  a  nature  as  makes 
it  properly  admissible  in  a  court  of  law  under  the  Common 
Law  Procedure  Act,  either  from  the  incompetency  of  the 
court  to  deal  finally  and  fully  with  the  subject  matter,  or  for 
any  other  reason ;  and  I  think  it  unnecessary  to  consider 
the  plea  more  particularly,  for  the  further  reason,  that  if 
the  plea  were  in  itself  a  sufficient  defence,  I  am  quite  clear 
that  the  replication  fully  displaces  the  case  which  it  sets  up. 
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The  defendant  could  certainly  not  contend  successfully  in  a 
court  of  equity  for  an  injunction  against  suing  at  law  for  the 
unpaid  purchase  money  on  account  of  a  defect  or  incum- 
brance of  which  he  had  knowledge  at  the  time  he  took  his  con- 
veyance, and  to  which  he  took  no  exception,  and  even  waived 
it  subsequently,  when  it  must  have  availed  him  if  it  should 
avail  him  now.  And  there  are  other  grounds  on  which  I 
think  we  must  hold  that  the  replication  is  a  good  answer  to 
the  plea,  though  one  or  more  of  them  are  perhaps  such  as 
might  be  rendered  of  no  consequence  by  amendments  which 
the  court  might  be  asked  to  allow  to  be  made  in  the  plea. 

The  averment  in  the  replication,  that  the  deed  to  the  de- 
fendant, under  which  he  holds,  was  in  fact  made  to  him  not 
hy  the  plaintiffs  but  by  one  Joseph  Hollis  Whitehouse,  must 
be  taken  to  be  admitted  by  the  demurrer,  and  it  is  a  decisive 
answer  to  the  defence  set  up  by  the  plea  so  far  as  it  rests 
upon  any  other  ground  than  fraud,  for  it  thus  appears  that 
the  defendant  could  have  no  remedy  against  the  plaintiff 
upon  any  covenant,  and  therefore  there  is  no  pretence  for  a 
court  of  equity  interposing  in  order  to  prevent  circuity  of 
action. 

And  this  statement  in  the  plea,  moreover,  shews  that  there 
is  no  foundation  for  the  argument  in  this  case  that  the  plain- 
tiff's  own  covenant  for  title  amounted  to  a  representation 
that  he  was  owner,  for  it  seems  there  was  no  covenant  or 
conveyance  of  any  kind  from  the  plaintiff  to  defendant, 
though  it  may  well  be  that  it  was  with  the  plaintiff  that  the 
defendant  bargained  for  the  estate,  and  that  in  effect  he 
bought  it  from  him,  though  the  legal  title  may  have  been 
in  Joseph  Whitehouse.  And  there  is,  besides,  this  answer 
given  to  the  plea,  that  the  purchase  money  sued  for  in  this 
action  belongs  in  fact  to  Robinson  and  Elliott,  as  assignees 
of  the  mortgage,  who  purchased  it  for  good  consideration, 
without  any  notice  of  the  prior  mortgage,  or  of  any  defect  in 
the  title ;  and  if  a  court  of  equity  could  not  give  relief 
to  the  defendant  without  throwing  the  loss  upon  innocent 
purchasers  for  value,  I  think  they  would  decline  to  inter- 
fere, and  would  leave  the  defendant  to  his  remedy  under  his 
deed  from  Joseph  Whitehouse,  if  it  contained  covenants  that 
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would  indemnify  him,  or  would  leave  him  to  bear  the  loss  if 
he  were  so  improvident  as  to  take  no  covenants  that  would 
cover  the  defects,  nor  to  make  searches  and  enquiries  that 
would  probably  have  protected  him  against  what  has  hap- 
pened. 

In  my  opinion  the  plaintiff  is  entitled  to  judgment  on  both 
demurrers. 

Burns,  J. — The  plea  in  this  case  is  defective  in  not 
shewing  what  title  George  Whitehouse  had  which  enabled 
him  to  mortgage  the  five  acres  in  question  to  the  Trust  and 
Loan  Company.  It  is  true  it  is  stated  that  under  the  mort- 
gage so  made  by  George  Whitehouse  the  defendant  has  been 
deprived  of  the  land,  but  whether  it  was  because  he,  George 
Whitehouse,  had  a  title  paramount  to  that  of  the  plaintiff, 
or  whether  it  was  such  as  the  plaintiff  could  procure,  or  be- 
cause the  defendant  made  no  resistance,  does  not  in  any  way 
appear.  Besides  this  objection,  I  think  the  objection  that 
upon  the  facts  stated  in  the  plea  an  account  would  have  to 
be  directed  is  fatal  to  it.  The  plea  shews  that  the  land  in 
question  was  included  with  other  land  in  the  mortgage  to 
the  Trust  and  Loan  Company.  Assuming  that  George 
Whitehouse  had  a  right  to  mortgage  the  land  to  that  com- 
pany, that  fact  does  not  establish  that  the  plaintiff  had  not 
an  equitable  right  to  sell  to  the  defendant,  and  therefore,  as 
we  have  the  matter  before  us  upon  equitable  considerations, 
we  should  have  to  hold  that  the  defendant  was  not  at  liberty 
to  rescind  the  whole  contract,  but  that  it  was  a  subject 
matter  of  compensation  between  the  parties.  When  the 
case  comes  to  that,  then  it  is  quite  clear  we  have  no  juris- 
diction, for  a  common  law  court  has  not  the  machinery  to 
take  such  accounts.  The  plea  is  framed  upon  the  idea  that 
the  defendant  has  a  right  to  rescind  the  whole  contract.  If 
that  position  could  be  maintained,  then  it  would  follow  that 
he  should  have  all  the  money  he  has  already  paid  refunded 
to  him.  Now  when  we  look  at  what  is  stated  in  the  replica- 
tion, if  that  be  true  the  defendant's  position,  even  supposing 
that  my  view  of  the  plea  be  incorrect,  is  upon  those  facts 
untenable.    Putting  out  of  the  question  the  fact  of  the  de- 
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fendant's  mortgage  being  assigned,  and  in  fact  held  by  other 
persons  than  the  plaintiff,  the  replication  asserts  that  the 
defendant  had  notice  of  the  mortgage  to  the  Trust  and  Loan 
Company  when  he  executed  the  mortgage  to  the  plaintiff. 
If  that  be  true,  it  surely  must  put  an  end  to  any  defence 
stated  in  the  plea  upon  equitable  grounds,  for  if  he  knew  of 
the  existence  of  that  mortgage  when  he  executed  his  own  to 
the  plaintiff  he  cannot  complain,  and  he  could  not  after  that 
claim  to  rescind  the  contract. 

I  think  judgment  should  be  for  the  plaintiff. 

McLean,  J.,  concurred. 

Judgment  for  plaintiff  on  demurrer. 


The  same  case — on  amended  pleadings,  {a) 

Defendant  having  been  allowed  to  amend,  pleaded  that  before  making  the 
mortgage  sued  on  the  plaintiff  falsely  and  fraudulently  represented 
himself  to  be  the  owner  of  the  land,  free  from  all  incumbrances,  but  that 
the  legal  estate  was  vested  in  one  W,,  who  held  in  trust  for  him :  that 
defendant  relying  upon  this  representation  purchased  the  land,  &c., 
although  the  plaintiff  then  well  knew  of  the  mortgage  to  the  Trust  and 
Loan  Company,  which  he  fraudulently  concealed  from  defendant ;  and 
thereupon  said  W.,  at  the  plaintiff's  request,  conveyed  to  defendant  by  a 
deed  containing  absolute  covenants  for  title  free  from  incumbrances,  and 
defendant  executed  the  mortgage  sued  on  to  secure  the  balance  of  pur- 
chase money.  The  plea  then  alleged  the  existence  of  the  mortgage  to 
the  Trust  and  Loan  Company,  which  fact  was  well  known  to  the  plaintiff 
at  the  time  of  such  sale  and  false  representations,  but  was  fraudulently 
concealed  by  him  from  defendant  for  the  purpose  of  defrauding  defendant, 
who  otherwise  would  not  have  purchased :  that  the  land  was  sold  by  the 
Trust  and  Loan  Company,  and  defendant  was  evicted  therefrom,  and  lost 
the  same,  &c. 

The  plaintiff  replied  the  assignment  of  the  mortgage  before  action,  as 
in  his  previous  replication,  denied  the  false  representations  and 
fraudulent  concealment  alleged,  and  averred  that  the  mortgage  to  the 
Trust  and  Loan  Company  had  been  duly  registered  before  the  execution 
of  the  conveyance  to  the  plaintiff,  and  that  the  defendant  had  notice  of 
the  said  mortgage  when  he  executed  that  declared  on  ;  and  the  former 
actions  brought  on  the  covenant,  and  defendant's  acts  in  taking  possession 
of  the  land,  &c.,  were  alleged  as  before. 

Held,  on  demurrer  to  the  replication,  that  it  was  clearly  a  good  answer  to 
the  plea. 

Semble,  that  the  plea  shewed  a  good  legal  defence  on  the  ground  of  fraud, 
but  was  not  such  an  equitable  plea  as  could  be  admitted  under  the  Com- 
mon Law  Procedure  Act. 

The  defendant,  after  the  foregoing  decision,  was  allowed 
to  amend,  and  in  the  plea  as  amended  it  was  alleged,  after 

(a)  This  judgment  was  given  in  Michaelmas  Term,  but  is  reported  here 
for  convenience,  being  connected  with  the  previous  decision. 
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stating  the  mortgage  as  before — that  before  making  the  said 
mortgage  by  the  defendant,  the  plaintiff  falsely  and  fraudu- 
lently professed  and  represented  himself  to  be  the  owner  of 
the  said  land,  with  other  lands  adjoining  thereto,  free  from 
all  incumbrances,  but  that  the  legal  estate  was  vested  in  one 
Joseph  Hollis  Whitehouse,  who  held  simply  in  trust  for  the 
plaintiff ;  and  as  such  owner  the  plaintiff  proposed  to  the 
said  defendant  to  purchase  the  said  five  acres  of  land  therein 
before  described ;  and  the  defendant,  relying  upon  the 
statements  and  representations  of  the  plaintiff,  that  he  was 
the  proprietor  of  the  said  land  free  from  all  incumbrances, 
did  accordingly  purchase  from  the  plaintiff  the  said  five 
acres  of  land  for  £300,  and  then  paid  the  plaintiff  the  sum  of 
.£75  on  account  of  such  purchase  money,  although  the  plain- 
tiff at  the  time  of  such  purchase  and  false  representations 
aforesaid,  well  knew  of  the  mortgage  and  incumbrances 
hereinafter  mentioned,  which  he  fraudulently  concealed  from 
the  defendant,  and  thereupon  the  said  Joseph  Hollis  White- 
house,  at  the  request  of  the  plaintiff,  and  for  his  benefit, 
executed  a  deed  of  bargain  and  sale,  and  the  plaintiff  caused 
to  be  conveyed,  or  professed  so  to  do,  to  the  defendant  the 
said  five  acres  by  the  said  deed,  containing  full  and  absolute 
covenants  for  title,  free  from  all  incumbrances  by  all  persons 
whomsoever  done,  committed,  or  suffered,  and  the  defendant 
executed  to  the  plaintiff  the  said  mortgage,  to  secure  to 
the  plaintiff  the  balance  of  the  said  purchase  money,  and  not 
otherwise. 

That  at  the  time  of  the  said  sale,  and  of  the  makins:  of  the 
said  deed  and  mortgage,  the  plaintiff  was  not  either  the  legal 
or  equitable  owner  of  the  said  lands  free  from  all  incum- 
brances, but,  on  the  contrary  thereof,  at  the  time  of  such 
sale  to  the  defendant  there  existed  upon  the  said  land  so 
sold  to  the  defendant,  and  upon  other  lands  adjoining 
thereto,  formerly  owned  by  the  plaintiff,  a  mortgage  to  the 
Trust  and  Loan  Company  of  Upper  Canada,  theretofore 
made  by  one  George  Whitehouse,  the  younger,  for  securing 
to  the  said  company  the  payment  of  a  large  sum  of  money, 
which  fact  was  well  known  to  the  plaintiff  at  the  time  of 
such  sale  and  false  representations  aforesaid,  and  was  not 
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communicated  to  the  defendant,  but,  on  the  contrary  thereof, 
was  fraudulently  concealed  from  him  by  the  plaintiff,  for 
the  purpose  of  defrauding  the  defendant  at  the  time  of  the 
said  sale,  otherwise  he,  the  defendant,  would  not  have  pur- 
chased the  said  five  acres,  nor  would  he  have  executed  the 
mortgage  declared  on. 

The  plea  then  set  out  the  sale  by  the  Trust  and  Loan 
Company,  as  before,  and  alleged  that  thereby  the  defendant 
was  evicted  from  and  deprived  of  the  said  five  acres  of  land 
and  possession  thereof,  whereby,  &c. ;  and  it  concluded,  as 
the  former  plea,  by  an  averment  that  the  plaintiff  and  the 
said  George  H.  Whitehouse  were  wholly  insolvent,  and  that 
it  would  be  inequitable  therefore  to  compel  defendant  to  pay. 

The  plaintiff  replied  to  this  amended  plea,  setting  out,  as 
in  the  previous  replication,  the.  assignment  of  the  mortgage 
before  action  brought,  and  that  neither  of  the  assignees  were 
aware  of  the  facts  pleaded.  And  the  plaintiff  further  said 
that  he  did  not  falsely  and  fraudulently  represent  himself  to 
be  the  owner  of  the  said  land,  with  other  land  adjoining 
thereto,  free  from  all  incumbrances,  and  did  not  falsely  and 
fraudulently  conceal  the  same  from  the  defendant,  as  in  the 
said  plea  alleged ;  but,  on  the  contrary,  that  long  previous 
to  the  making  of  the  said  deed  by  the  said  Joseph  Hollis 
Whitehouse  of  the  said  five  acres  to  the  defendant,  the 
mortgage  to  the  Trust  and  Loan  Company  had  been  duly 
registered  in  the  registrar's  office  of  the  county  of  Middlesex, 
where  the  said  lands  were  situated,  and  the  defendant  had 
notice  of  the  existence  of  the  said  mortgage  to  the  Trust  and 
Loan  Company  before  and  at  the  time  when  he  executed 
the  indenture  of  mortgage  in  which  the  covenant  on  which 
this  action  is  brought  is  contained :  that  after  the  execution 
of  the  said  indenture  of  assignment  to  the  said  J.  C.  R.  and 
W.  E.,  and  after  the  said  defendant  had  notice  thereof,  and 
of  the  said  mortgage  to  the  Trust  and  Loan  Company  in  the 
said  plea  mentioned,  and  many  months  ago,  two  several 
actions  at  law  were  commenced  against  the  said  defendant 
on  the  said  covenant  for  payment  in  respect  of  former 
breaches  of  the  same,  to  the  first  of  which  actions  the 
defendant  pleaded  on  the  record  that  the  said  indenture  of 
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mortgage  had  been  obtained  by  the  plaintiff  through  fraud, 
nevertheless  a  verdict  was  rendered  for  the  plaintiff  for  the 
amount  then  chimed;  and  to  the  second  of  which  said 
actions  the  defendant  offered  no  legal  or  equitable  defence ; 
and  judgments  were  entered  up  for  the  plaintiff  in  the  same, 
and  executions  issued  thereon ;  and  also,  that  after  such 
notice  of  the  said  mortgage  to  the  Trust  and  Loan  Company, 
the  said  defendant  went  into  possession  of  the  said  premises, 
&c.,  &c.,  (as  before,)  and  that  by  reason  of  the  premises  he 
was  not  entitled  to  insist  thereon,  or  to  set  up  as  a  defence 
to  this  action  the  supposed  false  or  fraudulent  representation 
or  concealment  of  the  plaintiff  in  the  said  plea  mentioned : 
that  after  the  making  of  the  deed  by  the  said  Joseph  Hollis 
Whitehouse  to  the  defendant  as  aforesaid,  and  when  the 
defendant  was  fully  aware  of  the  existence  of  the  said  mort- 
gage to  the  Trust  and  Loan  Company,  the  defendant  executed 
the  said  indenture  of  mortgage  to  secure  to  the  plaintiff  upon 
the  said  land  the  payment  of  the  sum  of  £225,  &c.,  &c.,  as 
in  the  former  replication. 

Defendant  demurred  to  this  replication  : — 1.  Because  the 
same  is  multifarious  and  uncertain.  2.  Because  the  fact 
alleged  in  the  said  plea,  that  the  said  indenture  of  mortgage 
was  placed  on  record,  as  in  the  said  replication  set  forth,  is 
no  answer  to  so  much  of  the  defendant's  plea  as  alleges  that 
the  plaintiff  made  the  false  and  fraudulent  representations  in 
said  plea  alleged,  or  to  any  other  portion  of  said  plea  which 
defendant  relies  upon  for  defence  to  this  action.  3.  That 
the  said  John  Charles  Robinson  and  William  Elliot  are,  as 
appears  from  the  said  replication,  the  assignees  of  a  chose 
in  action,  and  as  such  subject  both  at  law  and  in  equity  to 
all  the  equities  between  the  original  parties. 

B.  A,  Harrison  for  the  demurrer.    Blake^  contra. 

In  addition  to  the  cases  referred  to  on  the  former  argu- 
ment, page  71,  Hayne  v.  Maltby,  3  T.  R.  438 ;  Mangles  v. 
Dixon,  3  H.  L.  Cas.  702;  Stor.  Equ.  Jur.,  sec.  401; 
Cockell  V.  Taylor,  15  Beav.  103,  were  cited  for  the  de- 
murrer. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  this  replication  is  a  sufficient  legal  answer  to  the 
plea ;  and  that  appears  to  us  so  plain  on  several  grounds, 
that  we  do  not  think  it  necessary  to  consider  at  any  length 
whether  this  plea,  which  we  take  to  be  well  answered,  is  in 
itself  a  good  equitable  plea  under  the  statute.  If  it  could 
only  be  upheld  on  that  footing,  my  present  opinion  is  that 
it  would  fail,  for  I  take  it  not  to  be  such  an  equitable  plea 
as  the  defendant  is  at  liberty  to  plead;  but  we  take  it  to  be 
a  good  legal  defence  on  the  ground  of  fraud,  and  such  as 
would  have  entitled  the  defendant  to  judgment  in  his  favour 
if  it  had  been  demurred  to,  instead  of  being  met  by  what  we 
take  to  be  a  good  replication. 

The  plaintiff,  it  will  be  seen,  expressly  traverses  in  the 
replication  the  fraudulent  representation  imputed  to  him, 
and  he  avers  moreover  that  the  defendant  knew  of  the  in- 
cumbrance before  he  took  the  title,  and  with  this  knowledge 
entered  into  possession,  and  being  sued  in  two  actions  pleaded 
fraud  in  one,  but  failed  to  prove  it,  and  in  the  other  set  up 
no  such  defence.  And  all  this  is  independent  of  the  circum- 
stance that  the  real  plaintiffs  in  this  suit  are  the  assignees  of 
the  mortgage,  who  had  no  knowledge  of  the  fraud. 

Judgment  for  plaintiff  on  demurrer. 


Lambe  v.  Teeter. 

Declaration —  Whether  trespass  to  land  or  goods  charged. 

Declaration,  that  the  plaintiff  being  the  mortgagee  and  owner,  and  oneF. 
being  the  occupant  by  plaintiff's  permission,  under  an  overdue  mort- 
gage between  them,  of  a  certain  saw  factory  worked  by  a  certain  other 
steam  engine  thereon,  all  situate  upon  and  forming  part  of  a  certain 
close,  buildings,  erections,  and  appurtenances,  known  as,  &c.,  (describing 
the  land,)  the  defendant,  under  a  false  claim  of  purchase  of  such  steam 
engine,  wrongfully  broke,  and  caused  to  be  broken,  such  saw  factory  for 
the  purpose  of  taking,  and  did  thereupon  wrongfully  take,  and  cause  to 
be  taken  therefrom  such  steam  engine,  and  also  thereupon  wrongfully 
took  such  steam  engine,  and  caused  the  same  to  be  wrongfully  taken 
away  and  converted  to  his  own  use.  Defendant  pleaded,  1.  That  the 
goods  and  chattels  mentioned  were  not  the  plaintiff's.  2.  That  the  close 
was  not  his. 

Held,  on  demurrer,  that  the  declaration  charged  a  substantive  trespass  both 
to  the  land  and  goods,  and  that  the  pleas  therefore  were  bad,  as  profess- 
ing each  to  answer  the  whole  cause  of  action,  and  being  a  defence  only 
to  part. 

Declaration  that  the  plaintiff,  being  the  mortgagee  and 
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owner,  and  one  Joseph  Flint  being  the  mortgagor  and 
occupant  by  sufferance  or  permission  of  the  plaintiff,  under 
and  bj  virtue  of  an  overdue,  unpaid,  and  unsatisfied  inden- 
ture of  mortgage  between  them,  dated  the  1st  of  January, 
1856,  of  a  certain  saw  factory,  worked  by  a  certain  other 
steam  engine  thereon,  all  situate  upon  and  forming  portion 
of  a  certain  close,  buildings,  erections,  and  appurtenances, 
known  as  lots  numbers,  &c.,  (describing  the  land,)  the 
defendant,  under  a  false  claim  of  purchase  of  such  last 
mentioned  steam  engine  from  certain  assignees  of  said 
Flint,  who  had  no  right  or  power  to  sell  the  same,  wrong- 
fully broke,  and  caused  to  be  broken,  such  saw  factory,  for 
the  purpose  of  taking,  and  did  thereupon  wrongfully  take, 
and  cause  to  be  taken  therefrom,  such  steam  engine,  and 
also  thereupon  wrongfully  took  such  steam  engine,  and 
caused  the  same  to  be  wrongfully  taken  away,  and  con- 
verted to  his,  the  defendant's  own  use ;  and  the  plaintiff 
claims  <£500. 

Pleas. — 4.  That  the  said  goods  and  chattels  in  the  said 
count  were  not,  nor  were  any  or  either  of  them  the  plaintiff's, 
as  alleged  in  the  said  second  count. 

5.  That  the  said  close  in  the  said  second  count  mentioned 
was  not  the  plaintiff's  as  alleged. 

The  plaintiff  replied  to  these  pleas,  and  defendant  demur- 
red to  the  replication,  which  it  is  unnecessary  to  set  out,  as 
the  judgment  is  not  given  upon  it.  The  plaintiff  j  oined  in 
demurrer,  and  gave  notice  of  the  following  exceptions  to  the 
pleas : — that  there  are  not  any  goods  or  chattels  mentioned 
in  the  declaration,  and  if  there  were,  the  fact  of  the  pro- 
perty in  them  being  out  of  the  plaintiff,  would  not  justify 
the  defendant  in  injuring  wrongfully  the  plaintiff's  reversion 
in  the  realty  in  the  manner  therein  alleged.  And  also, 
whether  the  property  in  the  close  mentioned  was  in  the 
plaintiff  or  not,  so  long  as  he  owned  the  saw  factory  thereon, 
and  the  steam  engine  which  drove  it,  in  the  manner  speci- 
fied, which  the  defendant  by  implication  admits,  a  good 
cause  of  action  exists  against  the  defendant  for  the  griev- 
ances by  him  committed,  as  in  the  declaration  alleged,  con- 
cerning such  steam  engine  and  saw  factory. 
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Spohn,  for  the  demurrer,  cited  Chy.  on  Pig.  I.  674. 
B.  Martin,  contra. 

EoBiNSON,  C.  J.,  delivered  the  judgment  of  the  court. 

After  some  hesitation,  from  the  uncertain  nature  of  the 
declaration,  we  think  the  pleas  are  both  bad.  The  declara- 
tion we  think  alleges  a  trespass  to  the  close,  and  also  a  sub- 
stantive trespass  to  the  goods;  and  these  pleas  profess, 
each  of  them,  to  be  pleaded  in  bar  of  the  whole  declaration, 
while  each  in  fact  applies  only  to  one  of  the  causes  of  action 
which  we  think  may  be  held  to  be  embraced  in  it. 

Judgment  for  plaintiff  on  demurrer. 


Franklin  v.  Gream,  Lester,  and  Ponton. 

Action  against  sureties  of  division  court  clerk — Set-off. 

An  action  against  the  sureties  of  a  division  court  clerk  for  moneys  received 
by  him  for  the  plaintiff,  having  been  referred  to  arbitration,  the  arbitrator 
submitted  a  special  case,  stating  that  in  1858  the  plaintiff  sued  the  clerk 
for  goods  sold  to  him :  that  the  clerk  then  produced  a  memorandum  of 
settlement  between  them,  signed  by  the  plaintiff',  relating  to  suits  in  the 
division  court,  which  shewed  a  sum  of  £30  Os.  8d.  due  to  the  clerk :  that 
the  judge  thereupon,  against  the  clerk's  wish,  and  without  any  particulars 
of  set-off  having  been  given,  treated  this  as  a  set-off  and  deducted  it  from 
the  plaintiff's  claim.  The  sureties,  defendants  in  this  suit  referred, 
contended  that  the  plaintiff's  demand  then  sued  for  being  a  private 
account  against  the  clerk,  that  sum  was  improperly  set  off,  and  they 
claimed  to  have  it  credited  to  them  in  this  action  against  moneys  since 
received  for  the  plaintiff. 

TIeldy  that  what  had  been  done  in  the  former  suit  could  not  be  thus 
reviewed,  and  that,  as  the  clerk  could  not  take  credit  a  second  time  for 
this  sum  as  against  the  plaintiff,  neither  could  his  sureties. 

The  defendant  Gream,  a  division  court  clerk,  and  the 
other  two  defendants,  his  sureties,  were  sued  upon  their 
covenant  given  according  to  the  statute  for  moneys  received 
by  Gream,  as  such  clerk,  for  the  plaintiffs. 

The  suit  was  referred  in  the  ordinary  form  to  Huson 
Gilbert  Northrup,  Esq.,  who  stated  the  following  case  for 
the  opinion  of  the  court : 

"  I  do  award  and  find  that  there  was  at  the  time  of  the 
issuing  of  the  writ  in  this  suit,  and  still  is  due  and  owing 
to  the  plaintiff  the  sum  of  £20  19s.  4id.,  and  I  do  further 
find  that  heretofore,  to  wit,  sometime  in  the  summer  of  1858, 
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before  the  commencement  of  this  suit,  at  Sterling,  in  the 
county  of  Hastings,  the  now  plaintiff  sued  the  said  Gream  in 
the  fifth  division  court  of  the  county  of  Hastings,  for  goods 
sold  and  delivered  by  the  now  plaintiff  to  the  said  Gream, 
and  that  the  account  on  which  said  suit  was  brought  was  for 
a  greater  amount  than  the  jurisdiction  of  the  division  court, 
and  in  order  to  bring  it  in  said  court  the  plaintiff  abandoned 
about  £9  of  his  claim,  thereby  reducing  his  claim  within  the 
said  jurisdiction  :  that  the  defendant  Gream,  for  the  purpose 
of  showing  the  judge  that  the  action  should  not  have  been 
brought  in  said  division  court,  but  in  one  of  the  superior 
courts,  produced  a  memorandum  of  a  settlement  between 
him  and  the  plaintiff,  signed  by  the  plaintiff,  for  suits  in  the 
division  court  of  which  the  said  Gream  was  clerk,  and  after 
giving  the  plaintiff  credit  for  all  moneys  he  had  received,  and 
charging  him,  the  said  plaintiff,  with  all  costs  then  due,  and 
retaining  in  his  hands  certain  sums  as  a  deposit  for  the  costs 
on  unsettled  suits,  there  was  a  balance  of  X30  Os.  8Jd.  due 
to  the  said  Gream  as  clerk  upon  settlement  of  division  court 
moneys  and  costs,  without  taking  into  account  the  account  of 
the  plaintiff  against  said  Gream  for  goods  sold:  that  the 
judge  at  said  division  court,  against  the  wish  of  the  said  de- 
fendant Gream,  upon  the  said  memorandum  of  settlement 
being  produced,  and  without  any  other  particulars  of  set-off 
being  given,  treated  it  as  a  set-off,  and  deducted  the  amount 
from  the  amount  of  the  plaintiff's  whole  account,  and  gave 
judgment  for  the  now  plaintiff  for  the  balance  due  him  for 
goods  sold. 

"  The  defendants  claim  that  the  said  £30  Os.  8jd.,  could 
not  be  set  off  against  a  private  account  against  Gream  for 
goods  sold  and  delivered,  as  the  matters  did  not  accrue  in 
the  same  right,  and  that  the  said  ^30  Os.  8Jd.  should  be 
credited  to  them  against  moneys  received  belonging  to  the 
plaintiff  by  Gream' s  clerk  since  the  said  settlement. 

"  If  this  Honorable  Court  shall  decide  that  the  defendants 
are  not  entitled  to  this  credit  of  X30  Os.  8Jd.  in  this  action, 
then  I  do  award  that  the  said  sum  of  X20  19s.  4Jd.  above 
named,  be  increased  by  the  said  sum  of  £30  Os.  8Jd.,  and 
together  making  the  sum  of  .£51  Os.  Id.,  be  the  amount  of 
my  award  hereby  awarded  to  the  plaintiff ;  and  I  do  award 
and  direct  the  same  to  be  paid  to  the  plaintiff  by  the 
defendants. 

"If  the  said  court  should  adjudge  that  the  said  sum  of 
£30  Os.  8Jd.  should  be  allowed  to  the  defendants,  then  I 
award  that  there  was  due  to  the  plaintiff  the  sum  of  £20  19s. 
4  Jd.  at  the  time  of  the  commencement  of  the  said  suit ;  and 
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I  do  award  and  direct  the  same  to  be  paid  by  the  defendants 
to  the  plaintiff,  &c." 

English  for  the  plaintiff. 

Morphy,  contra,  cited  Bristowe  v.  Needham,  8  Scott  N. 
R.  866  ;  Doe  v.  Darnton,  3  East  149. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  propriety  of  what  was  done  in  the  suit  between 
Franklin  and  Gream,  by  the  court,  cannot  be  reviewed, 
and  the  judgment  in  that  case  in  effect  reversed,  by  the 
arbitrator  in  this  case.  Gream  having  once  had  credit  for 
the  <£30  Os.  8d.  with  Franklin,  whether  by  his  own  desire 
or  not,  the  effect  is  the  same  as  if  Franklin  had  paid  him 
that  sum  in  cash,  which,  if  he  had  paid  it,  Gream  might 
have  spent  afterwards  in  buying  goods  from  him,  instead 
of  having  spent  the  amount  before. 

It  is  out  of  the  question  that  Gream  should  be  allowed  to 
take  credit  for  the  £30  Os.  8d.  a  second  time  in  his  settle- 
ment with  Franklin,  and  if  he  could  not,  neither  can  his 
sureties. 

We  think  the  amount  should  be  added  to  the  award. 
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John  Washington  Wallace  v.  Hewitt. 

Ejectment— Forfeited  estates— 54:  Geo.  III.,  ch.  9;  59  Geo.  II L,  ch.  12— 
Construction  of — Right  of  alien  to  devise. 

The  54  Geo.  III.,  ch.  9,  enacts  that  all  persons  seised  of  land  in  this  pro- 
vince, who  had  withdrawn  into  the  United  States  since  the  1st  of  July, 

i^l812,  without  license,  or  shall  do  so  during  the  war,  shall  be  con- 

"^sidered  aliens  born,  and  incapable  of  holding  land  within  the  province. 
The  Governor,  &c.,  is  to  authorise  persons  in  the  several  districts  of  the 
province  to  enquire  and  return  by  inquisition  to  the  Court  of  King's 
Bench  the  names  of  such  persons  seised  of  land  in  the  respective  dis- 
tricts, and  after  such  finding  it  is  enacted  that  the  lands  found  to  have 
been  theirs  shall  vest  in  His  Majesty :  Provided,  that  nothing  therein 
shall  prevent  persons  interested  from  traversing  the  inquisition,  within 
one  year  after  the  finding,  or  after  peace  should  be  established. 

By  59  Geo.  III.,  ch.  12,  estates  thus  found  are  vested  in  Commissioners  : 
provision  is  made  for  publishing  the  lands  returned,  and  for  settlement  of 
all  claims  thereto  :  the  Commissioners  are  directed  to  sell  them  ;  and  it 
is  enacted  that  all  land  on  which  no  claim  shall  be  made  pursuant  to  the 
act,  shall  be  taken  against  all  persons,  and  to  all  intents  and  purposes,  to 
be  vested  in  the  Commissioners. 

The  plaintiff  claimed  the  land  in  question  as  devisee  of  one  W.,  his  father, 
who  received  a  patent  for  it  in  1798,  and  died  in  1823,  in  the  United 
States,  having  left  Niagara,  where  he  had  been  living,  in  1813.  The 
defendant  claimed  through  a  conveyance  from  the  Commissioners,  and 
put  in  a  commission  issued  in  1815,  under  the  5-1  Geo.  III.,  ch.  9,  appoint- 
ing certain  persons  named  as  Commissioners  for  the  Niagara  District,  and 
giving  them  power  to  enquire  whether  said  W.  had  gone  over  to  the 
enemy  during  the  war,  and  if  so  then  what  lands  he  was  seised  of.  He 
proved  also  an  inquisition  in  pursuance  of  this  commission,  finding  that 
W.  had  gone  over,  and  was  seised  of  certain  land  specified  in  the  Town 
of  Niagara,  and  of  the  land  in  question,  which  was  in  the  Home  District. 
The  Commissioners  conveyed  in  1821  to  one  C,  and  the  defendant  claim- 
ing under  him  went  into  possession  in  1822,  the  land  being  then  in  a  state 
of  nature,  and  had  held  ever  since.  The  plaintiff  had  not  been  in  this 
province  for  twenty  years  before  the  action. 

Held. — 1.  That  by  the  59  Geo.  III.,  ch.  12,  the  plaintiff  was  clearly  pre- 
cluded from  contesting  the  Commissioners'  title,  and  that  he  therefore 
could  not  recover. 

2.  That  the  fact  of  W.  being  an  alien  was  well  found,  and  extended  in 
its  effect  to  all  vacant  land  of  which  he  was  seised,  though  not  within  the 
district  to  which  the  commission  issued. 

Whether  as  an  alien  the  devise  made  by  him  was  void,  was  discussed  but 
not  decided,  but ;  Reld,  that  as  the  statute  declared  him  to  be  an  alien, 
and  incapable  of  holding  lands  within  the  province,  he  was  by  it  disabled 
from  devising. 

Ejectment  for  lot  No.  6,  in  the  broken  concession  on 
the  east  side  of  the  Grand  River,  or  Ouse,  in  the  township 
of  Woolwich,  described  by  metes  and  bounds. 

The  plaintiff  claimed  as  devisee  under  the  last  will  and 
testament  of  William  Wallace  deceased,  the  grantee  of  the 
Crown,  and  by  conveyance  or  quit  claim  from  other  devisees 
in  the  said  will. 

The  defendant  claimed  by  deed  under  the  Commissioners 
of  Forfeited  Estates  appointed  under  59  (xeo.  III.,  ch.  12. 
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At  the  trial,  at  Stratford,  before  McLean,  J.,  the  following 
evidence  was  given  : — 

For  the  plaintiff  a  patent  was  put  in,  dated  the  5th  of  Feb- 
ruary, 1798,  to  William  Wallace,  for  block  No.  3,  on  the 
Grand  River,  containing  86,078  acres.  The  consideration 
was  stated  to  be  £16,364,  secured  to  be  paid  to  The  Hon. 
D.  W.  Smith,  Captain  Wm.  Glaus,  and  Alex.  Stuart,  Esq., 
in  trust  for  the  Chiefs,  Warriors,  and  People  of  the  Mohawk 
or  Five  Nations,  as  an  equivalent  for  so  much  of  the  said 
lands  surrendered  and.  relinquished  by  them. 

In  opening  the  case,  Q.  S,  Patterson,  for  the  plaintiff, 
stated  that  the  above  block  contained  the  present  town- 
ship of  Woolwich  and  Pilkington  :  that  the  latter  township, 
containing  30,000  acres,  had  been  conveyed  by  William 
Wallace  to  the  late  Colonel  Pilkington,  and  that  portions  of 
what  now  forms  the  township  of  Woolwich,  had  also  been 
conveyed  to  various  parties. 

William  Spragge,  Superintendent  of  Land  Sales  in  the 
Crown  Lands  Department,  produces  two  original  maps  from 
the  office,  shewing  the  block  No.  3  on  the  Grand  River  as 
described  for  patent.  The  maps  were  drawn  by  Mr. 
Chewett,  acting  Surveyor-General  at  the  time :  the  descrip- 
tion in  the  patent  corresponds  with  the  map.  Block  No.  3 
afterwards  became  the  township  of  Woolwich,  and  part  of 
that  township  was  subsequently  formed  into  a  separate 
township,  as  the  township  of  Pilkington. 

On  the  margin  of  the  official  copy  of  the  description  for 
patent,  the  word  "  impounded"  is  written,  and  on  searching 
for  the  authority  under  which  such  entry  was  made,  it  was 
found  that  an  order  of  council  was  made  on  the  24th  of 
June,  1803,  directing  the  patent  to  be  impounded.  (Copy 
of  order  duly  certified  was  produced.) 

Bev.  J  as.  H.  Cumming — Lives  at  Grand  Rapids,  Michi- 
gan. In  1821,  and  from  that  time  up  to  1829  or  '30, 
resided  in  Rochester,  State  of  New  York :  became  ^ac- 
quainted with  a  person  of  the  name  of  Wm.  Wallace  about 
1821,  then  residing  in  Rochester,  with  his  family.  He  died 
in  1823,  at  Rochester.  He  followed  the  business  of  a  car- 
penter. Witness  knew  his  family,  thinks  there  were  seven 
children,  and  that  one  had  died  before  he  became  acquainted 
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with  them.  The  family  were  at  Rochester  when  witness 
left  in  1829  or  '30.  They  were  parishioners  of  witness. 
Their  names  were  John,  (the  present  plaintiff,)  Charity, 
Matthew,  Hannah,  Ann,  James,  and  William.  They  are 
not  mentioned  in  the  order  of  their  birth.  Thinks  Charity 
was  the  eldest  of  the  family,  and  that  Matthew  was  the 
eldest  son.  He  was  looked  upon  as  the  head  of  the  family 
after  his  father's  death.  The  family,  as  witness  understood, 
removed  to  Brooklyn,  and  witness  saw  John  and  Matthew 
in  the  city  of  New  York  afterwards.  Witness  was  living  in 
New  York  from  1830,  to  '34  or  '35,  and  John  and  Matthew 
Wallace  were  then  living  at  Brooklyn.  In  1838  witness 
saw  John  at  Ypsilanti,  in  Michigan,  where  he  then  resided, 
but  he  removed  from  thence,  after  being  there  about  two 
years,  to  the  city  of  New  York.  Witness  thinks  William 
Wallace  came  to  Rochester  from  a  neighboring  town,  Lima. 
He  told  witness  he  had  resided  at  one  time  in  Canada. 
Witness  occasionally  visited  and  was  acquainted  with  the 
several  members  of  the  Wallace  family  when  living  at 
Brooklyn. 

Wm.  3IcLaughlin — Resides  in  Rochester.  Went  first  to 
live  there  in  1 827,  from  West  Bloomfield.  Witness  knew 
William  Wallace.  Thinks  he  first  saw  him  in  Rochester  in 
1814,  in  the  fall,  after  the  evacuation  of  Niagara  by  the 
American  troops.  In  1815,  witness  saw  him  in  Lima,  work- 
ing at  a  meeting-house  there,  with  his  brother  James.  Wit- 
ness understood  he  died  in  1823,  but  witness  at  that  time 
was  residing  in  West  Bloomfield.  When  witness  had  occa- 
sion to  go  to  Rochester,  he  used  to  go  to  Wallace's  house. 
Witness  first  knew  him  in  1796  in  the  Town  of  Niagara. 
Lived  with  him  from  1796  till  1810  in  Niagara.  He  was 
married,  but  had  no  children  when  witness  first  went  to  live 
with  him.  His  first  child  was  a  daughter,  called  Charity ; 
Matthew  was  the  next  and  the  eldest  son ;  Hannah,  Wil- 
liam, James,  Ann,  and  John.  John  was  the  youngest  when 
witness  left,  as  he  thinks.  A  child  was  born,  as  witness 
understood,  after  witness  left.  Witness  was  at  Wallace's 
house  in  Niagara  in  June  1813,  while  the  American  army 
had  possession  of  Niagara.  Witness  knew  a  man  of  the 
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name  of  Lockwood,  a  tinsmith,  and  one  Phineas  Howell,  at 
Niagara,  while  Avitness  was  residing  there.  Witness  was 
familiar  with  the  hand-writing  of  William  Wallace  at  one 
time.  The  signature  to  the  will  produced  looks  like  his 
writing ;  but  witness  has  not  seen  him  write  since  1810,  and 
cannot  speak  positively  respecting  it. 

Cross-examined. — Witness  was  five  years  of  age  in  1796, 
when  he  went  to  live  with  Wallace  at  Niagara:  born  in 
1791.  Witness  only  knew  one  person  of  the  name  in 
Niagara.  He  claimed  to  own  land  on  the  Grand  Eiver ; 
understood  he  bought  it  from  Captain  Brant.  Phineas 
Howell  died  at  Buffalo,  as  witness  thinks,  in  1815. 

John  Cox, — Was  born  near  Niagara,  in  1791,  and  has 
lived  there  ever  since.  Knew  John  Lockwood  and  Phineas 
Howell,  (whose  names  appear  as  witnesses  to  the  will  of 
William  Wallace,)  but  did  not  know  Thomas  Hubbard, 
whose  name  is  also  subscribed.  Witness  knew  William  Wal- 
lace. He  carried  on  a  large  brewery  for  a  number  of  years. 
He  was  a  carpenter  by  trade,  and  leased  some  ground  from 
Government,  and  built  a  brewery  on  it,  about  the  year  1804. 
He  carried  on  the  brewing  up  to  the  commencement  of  the 
war  in  1812.  John  Lockwood  is  dead.  He  was  shot,  as 
witness  understood,  by  accident,  by  his  wife,  while  the 
American  army  were  at  Nigara.  Witness  does  not  know 
whether  Phineas  Howell  is  dead  or  not.  No  such  person  is 
now  at  Niagara. 

Cross-examined.- — Witness  was  at  Niagara  when  it  was 
taken  by  the  American  army  on  the  27th  of  May,  1813. 
The  troops  and  militia  retreated,  and  an  order  was  issued  by 
General  Vincent  for  the  issue  of  rations  to  such  of  the 
militia  as  chose  to  follow  the  army,  but  permitting  them  to 
return  to  their  homes  if  they  thought  proper.  Witness  and 
a  number  of  others  returned  to  their  families  near  Niagara 
during  the  night  of  the  28th  of  May,  and  the  following  day 
they  were  taken  prisoners  about  sunrise,  and  were  taken  to 
what  was  called  the  Government  House,  where  they  were 
placed  on  parole.  Each  of  them  received  a  writing,  stating 
the  terms  of  the  parole,  and  after  that  they  were  allowed  to 
go  at  large.    Witness  knew  Wallace  very  well  at  Niagara. 
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He  was  not  amongst  the  number  of  those  placed  on  parole  at 
the  same  time  with  witness.  After  the  defeat  of  the  Ameri- 
can army  at  Stony  Creek,  a  troop  of  dragoons  were  sent  out 
into  the  settlement  and  made  prisoners  of  all  they  could 
catch,  and  brought  them  into  the  town.  Some  of  them  were 
sent  across  the  river.  Witness  made  his  escape,  and  after- 
wards took  up  arms  against  the  enemy.  Witness  was  a  gun- 
ner in  Captain  John  Powell's  company  of  artillery  at  the 
time  of  the  taking  of  Niagara. 

Will  of  William  Wallace,  bearing  date  at  Niagara,  on  the 
24th  of  August,  1813,  was  put  in,  devising  his  property  to 
the  several  members  of  his  family. 

William  Wallace. — Son  of  Matthew.  Witness'  father  is 
now  living  at  Brooklyn,  New  York.  The  signature  of  Mat- 
thew Thornton  Wallace  to  the  deed  produced  is  in  his  hand- 
writing. The  witness  proved  the  death  of  some,  and  the 
signatui-es  of  several  others  of  the  sons  and  daughters  of 
William  Wallace. 

The  execution  of  this  deed,  under  which  the  plaintiff  claimed, 
dated  the  15th  of  October,  1858,  was  admitted.  It  was  a  quit 
claim  of  all  the  interest  of  the  grantors  in  the  premises,  in 
consideration  of  one  dollar  paid  to  each,  and  was  also  put  in 
and  admitted. 

Eccles,  Q.  C,  objected,  on  the  closing  of  the  plaintiff 's 
case,  that  it  was  not  shewn  that  the  plaintiff,  or  any  one  under 
whom  he  claimed,  had  been  in  possession  of  the  premises 
since  1814 ;  that  if  in  possession,  then  such  possession  was 
abandoned,  and  had  not  been  resumed,  and  that  upwards  of 
forty  years  having  since  run,  the  right  of  the  plaintiff  was 
barred  under  the  statute ;  and  that  under  section  17  of  4 
Wm.  ly.,  ch.  1,  the  possession  being  abandoned  for  upwards 
of  twenty  years,  the  plaintiff  could  not  recover. 

Evidence  was  then  given  for  the  defence,  as  follows  : — 

William  J.  Small — Clerk  in  the  Crown  Office,  Toronto, 
received  the  original  record  produced  from  the  Clerk  of  the 
Crown,  to  be  produced  on  this  trial. 

In  the  list  of  persons  appearing  on  the  record  as  an  alien, 
is  the  name  of  William  Wallace,  brewer,  of  the  town  of 
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Niagara,  District  of  Niagara,  and  under  tlie  head  of  "  Real 
Estate  vested  in  His  Majesty,  under  the  Provisions  of  the 
Provincial  Act  of  54th  Geo.  III.,  are  the  following  parcels 
of  land  and  premises,  lots  Nos.  9,  10,  11,  and  12,  in  the 
town  of  Niagara,  containing  two  acres,  and  also  a  certain 
parcel  or  tract  of  land  in  the  Home  District,  containing  by 
admeasurement  seven  thousand  acres,  being  part  or  parcel 
of  block  No.  3  of  the  Indian  Land  on  the  Grand  River, 
being  a  triangular  block  lying  on  the  east  side  of  the  said 
river,  opposite  the  forks  thereof  in  block  No.  3.  Date  of 
inquisition,  the  27th  of  May,  1816.  Commissioner,  Abra- 
ham Nelles,  Esq.    Date  of  return,  the  2nd  of  January,  1817. 

An  exemplification,  under  the  seal  of  the  Court  of  Queen's 
Bench,  was  put  in,  of  the  inquisition  above  mentioned,  taken 
before  A.  Nelles,  Esq.,  finding  that  William  Wallace,  for- 
merly an  inhabitant  of  the  United  States  of  America,  claim- 
ing to  be  a  subject  of  our  lord  the  King,  and  renewing  his 
allegiance  as  such  by  oath,  did  since  the  1st  of  July,  1812, 
and  before  the  conclusion  of  the  war,  voluntarily  withdraw 
himself  from  the  Province  of  Upper  Canada  into  the  United 
States,  without  license,  and  they  found  that  he  was  seised  in 
his  demesne  as  of  fee  of  and  in  the  premises,  as  described  in 
the  record  of  forfeited  estates. 

A  deed  was  put  in,  dated  the  6th  of  November,  1821,  from 
the  Commissioners  of  Forfeited  Estates  to  William  Crooks,  for 
the  consideration  of  .£1,225,  reciting  the  statutes,  and  the  in- 
quisition finding  William  Wallace  in  possession  of  the  premi- 
ses contained  in  the  deed,  containing  7048  acres,  and 
described  by  metes  and  bounds.    Execution  admitted. 

It  was  admitted  that  the  defendant  had  a  title  derived 
from  the  Commissioners  of  Forfeited  Estates,  and  that  he 
entered  into  possession  of  the  land  in  question  in  September, 
1822,  and  had  held  and  improved  it  since  that  period,  the 
land  having  been  in  a  state  of  nature  at  that  time. 

Adam  Wilson^  Q.  C,  for  the  plaintifi",  objected  that  by 
the  commission  exemplified,  it  appeared  that  Joseph  Edwards, 
Abraham  Nelles,  and  William  Crooks,  were  appointed  as 
Commissioners  for  the  District  of  Niagara,  to  hold  inquisi- 
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tions  as  to  persons  wlio  had  gone  during  the  war  into  the 
United  States  from  that  district,  and  the  lands  which  such 
persons  were  seised  of  within  that  district,  but  that  such 
commission  did  not  give  to  such  commissioners,  or  any  of 
them,  authority  to  return  any  lands  held  by  any  such  per- 
sons in  the  Home  or  any  other  District :  that  the  authority 
of  the  commissioners  related  wholly  to  persons  who  had  left 
the  Niagara  District  during  the  war,  and  the  lands  of  which 
they  were  seised  in  that  district :  that  the  lands  in  question 
being  in  the  Home  District,  an  inquisition  held  in  the 
Niagara  District  could  not  affect  them  :  that  the  inquisition 
found  that  William  Wallace  was  seised  of  7,048  acres  of  land 
on  the  east  side  of  the  Grand  River,  and  part  of  that  tract 
laid  on  the  west  side,  and  could  not  be  included  in  the 
inquisition. 

G-alt^  Q.  C,  in  reply,  contended  that  under  the  Act  54 
Geo.  III.,  ch.  9,  William  Wallace,  being  found  to  be  an 
alien,  was  incapable  of  holding  lands,  and  that  the  plaintiff 
and  his  brothers  and  sisters  could  not  take  by  inheritance 
from  an  alien :  that  the  will  of  a  person  declared  by  law 
incapable  of  holding  lands,  could  not  transmit  lands  which 
the  testator  was  incapable  of  holding. 

A  verdict  was  entered  by  consent  for  defendant,  with 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  on 
the  grounds  taken  at  the  trial. 

C  S.  Patterson  obtained  a  rule  on  the  defendant  to 
shew  cause  why  the  verdict  entered  in  his  favour  should  not 
be  set  aside,  and  a  verdict  entered  for  the  plaintiff,  on  leave 
reserved  at  the  trial,  on  the  grounds  that  the  plaintiff  proved 
title  in  himself  under  his  father,  the  patentee  of  the  Crown, 
and  that  no  act  or  proceeding  shewn  at  the  trial,  was  suffi- 
cient in  law  to  divest  the  patentee  or  the  plaintiff  of  such 
title. 

G-alt^  Q.  0.,  and  M.  Q.  Cameron^  shewed  cause.  They 
cited  Doe  Baker  v.  Clark,  7  U.  C.  R.  48  ;  McDonald  et  al. 
V.  Bank  of  Upper  Canada,  lb.  784 ;  Jarm.  on  Wills,  I.  34  ; 
Shep.  Touch.  404 ;  Fourdrin  v.  Gowdey,  3  Myl.  &  K.  383 ; 
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Page's  Case,  5  Rep.  52 ;  Nichols  v.  Nichols,  Plow.  486  ;  Co. 
Lit.  2,129  h, ;  Doe  dem.  Chandlery.  Tesseir,  6  U.  C.  R.  216  ; 
Chy.  on  Prerog.  333;  Attorney  General  v.  Smith,  2  Price 
113 ;  Forsyth  v.  Hall,  Dra.  Rep.  326  ;  Doe  dem.  Patterson 
V.  Davis,  5  0.  S.  499. 

Adam  Wilson^  Q.  C,  and  0.  S.  Patterson^  contra,  cited 
Attorney  General  v.  Duplessis,  Parker's  Rep.  144,  161 ;  S.  C. 
1  Br.  Pari.  Cas.  415,  2  Ves.  286  ;  4  Leon.  84  ;  Barrow  v.  Wad- 
kin,  3  Jur.  K  S.  679,  S.  C.  24  Beav.  1,  32T  ;  Doe  Griffith  v. 
Pritchard,  5  B.  &  Ad.  765;  Dwarris  on  Stats.  564;  Chitty 
on  Prerog.  247 ;  Parslow  v.  Corn,  Cro.  Eliz.  355 ;  Arden  v. 
Blackhouse,  Moore  640 ;  Knight  ex  parte  Duplessis,  2  Ves. 
555 ;  Paris  Stoughter's  Case,  8  Co.  168  ;  Lord  Sheffield  v. 
Ratcliffe,  Hob.  334  ;  Bac.  Abr.  "Alien"  C. ;  9  Geo.  IV.,  ch. 
ch.  1 ;  10  Geo.  IV.,  ch.  10  ;  11  &  12  Wm.  IIL,  ch.  6  ;  7  Wm. 
IV.,  ch.  7  ;  Davendort  v.  Davenport,  7  C.  P.  401 ;  Powell  on 
Devises  279  ;  Bac.  Abr.  "Will"  B.;  Chitty's  Stats.  2nd  Ed., 
Vol.  IIL,  1553. 

The  other  statutes  cited  are  referred  to  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  in  this,  as  in  other  cases  of  ejectment,  was 
under  the  necessity  of  shewing  a  good  title  in  himself,  and 
especially  when  he  came  to  dispossess  the  defendant  of  pro- 
perty of  which  the  defendant  had  entered  into  possession  in 
the  year  1822,  as  a  purchaser  for  value  from  commissioners 
appointed  by  the  Crown  under  an  act  of  parliament,  and  had 
been  ever  since  living  upon,  and  improving  the  land. 

The  defendant  makes  title  as  devisee,  with  others,  of  his 
father,  William  Wallace,  deceased,  and  as  assignee  of  his 
co-devisees,  who  have  conveyed  their  interest  to  him. 

The  plaintiff  objects  to  his  title  thus  attempted  to  be  made 
out  on  the  grounds  that  the  plaintiff's  father,  William  Wal- 
lace, through  whom  he  claims  by  devise,  was  incapable  of 
devising  the  estate  in  question,  for  that  he  must  upon  the 
facts  proved  be  held  to  have  been  an  alien  born,  and  incapa- 
ble of  holding  lands  within  the  Province  of  Upper  Canada. 

The  statute,  54  Geo.  IIL,  ch.  9,  passed  by  the  legislature 
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of  Upper  Canada,  during  the  war  with  Great  Britain  and 
the  United  States  of  America,  recites  that  "  many  persons, 
inhabitants  of  the  United  States  of  America,  claiming  to  be 
subjects  of  His  Majesty,  and  renewing  their  allegiance  as 
such  by  oath,  did  solicit  and  receive  grants  of  land  from  His 
Majesty,  or  became  seised  of  lands  by  inheritance  or  other- 
wise within  this  province,  which  persons,  since  the  declara- 
tion of  war  by  the  said  United  States  of  America  against 
His  Majesty,  and  his  subjects  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  have  voluntarily  withdrawn  them- 
selves from  their  said  allegiance,  and  the  defence  of  the  said 
province."  And  it  enacts,  "that  all  such  persons  as  afore- 
said, who  having  received  grants  of  land,  or  may  have  become 
seized  of  lands  within  this  province,  by  inheritance  or  other- 
wise, as  shall  have  voluntarily  withdrawn  themselves  from 
this  province  into  the  United  States  of  America,  since  the 
first  day  of  July,  1812,''  (the  w^ar  having  been  declared  on 
the  18th  of  June  in  that  year,)  "  or  who  may  hereafter 
during  the  present  war  voluntarily  withdraw  themselves 
from  this  province  into  the  said  United  States,  without 
license  granted  under  the  authority  of  the  Governor,  Lieu- 
tenant-Governor, or  person  administering  the  government 
of  this  province,  shall  he  taken  and  considered  to  he 
aliens  horn,  and  incapahle  of  holding  lands  within  this 
province." 

The  act  then  provides,  (sec.  2,)  that  it  shall  and  may  be 
lawful  for  the  Governor,  Lieutenant-Governor,  or  person  ad- 
ministering the  government  by  commission  under  the  great 
seal  of  this  province,  to  authorise  any  sheriff,  coroner,  or 
other  person  or  persons,  in  the  several  districts  of  this  pro- 
vince, to  enquire  by  the  oaths  of  twelve  good  and  lawful  men 
of  their  respective  districts,  and  by  inquisition  indented 
under  the  hands  and  seals  of  the  said  jurors,  and  of  the  said 
commissioner  or  commissioners,  to  return  to  His  Majesty's 
Court  of  King's  Bench  all  such  persons  as  aforesaid,  who 
seised  of  land  in  the  respective  districts,  shall  have  volun- 
tarily withdrawn  from  the  province  into  the  United  States  of 
America  since  the  said  first  day  of  July,  and  before  the  con- 
clusion of  the  existing  war  with  those  states,  without  license 
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granted  under  the  authority  of  the  Governor,  Lieutena,nt- 
Governor,  or  person  administering  the  government ;  and 
from  and  after  the  said  finding  by  such  inquisition,  His 
Majesty  shall  become  seised  of  the  lands  so  found  to  have 
been  in  the  seisin  of  such  person  on  the  said  first  day  of 
July.  Provided  always,  that  nothing  in  this  act  contained 
shall  be  construed  to  prevent  any  persons  interested  in  the 
said  lands  from  traversing  any  inquisition  or  office  respecting 
the  same,  at  any  time  within  one  year  after  the  peace  shall 
be  established  between  His  Majesty  and  the  United  States 
of  America,  or  within  one  year  after  the  finding  of  such 
inquisition." 

Sec  3. — "  Provided  always,  that  nothing  in  this  act  shall 
extend,  or  be  construed  to  extend,  to  aifect  the  claim  of  any 
bond  fide  creditor,  or  to  defeat  any  just  lien  or  security  of, 
or  upon  any  lands,  tenements,  or  hereditaments  whatsoever." 

It  was  shewn  by  proper  evidence  upon  the  trial  of  this 
cause,  that  upon  a  commission  issued  under  the  great  seal  of 
the  province,  under  this  statute,  to  Abraham  Nelles,  Esq., 
and  other  commissioners  for  the  district  of  Niagara,  an  in- 
quisition was  held  on  the  27th  of  May,  1816,  within  that 
district,  and  returned  to  the  Court  of  King's  Bench,  on  the 
2nd  of  January,  1817,  by  which  it  was  found  that  "  William 
Wallace,  formerly  an  inhabitant  of  the  United  States  of 
America,  claiming  to  be  a  subject  of  our  lord  the  King,  and 
renewing  his  allegiance  as  such  by  oath,  did  since  the  1st  of 
July,  1&12,  and  before  the  conclusion  of  the  war,  voluntarily 
withdraw  himself  from  the  Province  of  Upper  Canada  into 
the  United  States  of  America,  without  license  of  the  Gover- 
nor," &c.,  and  that  he  was  seised  in  his  demesne  as  of  fee 
of  and  in  lots  numbered  9,  10,  11,  and  12,  in  the  town  of 
Niagara,  containing  two  acres  of  land,  and  also  of  a  certain 
parcel  or  tract  of  land  in  the  Home  District,  containing  by 
admeasurement  7000  acres,  being  part  or  parcel  of  block 
number  3  of  the  Indian  land  on  the  Grand  River,  being  a 
triangular  block  on  the  east  side  of  the  said  river,  opposite 
the  forks  thereof,  in  block  number  3." 

There  was  also  produced  and  proved  the  original  book, 
made  up  as  required  by  the  statute  of  Upper  Canada,  59 
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Geo.  III.,  ch.  12,  sec.  2,  in  which  were  entered  and  re- 
corded by  the  Commissioners  of  Forfeited  Estates  appointed 
under  that  statute,  the  extracts  furnished  to  them  by  the 
Clerk  of  the  Crown  and  Pleas  of  all  the  inquisitions  returned 
into  the  Court  of  King's  Bench  under  the  statute  54  Geo. 
III.,  ch.  9,  whereby  any  real  estate  had  become  vested  in 
His  Majesty. 

In  this  book  there  is  entered  among  those  who  had  by 
such  inquisitions  been  found  aliens,  the  name  of  William 
Wallace,  brewer,  of  the  town  of  Niagara,  in  the  district  of 
Niagara ;  and  in  the  column  headed  "  Ileal  estate  vested  in 
His  Majesty  under  the  provisions  of  the  Provincial  Act,  54 
Geo.  Ill,,  ch.  9,"  are  entered  the  parcels  of  land  in  the 
town  of  Niagara,  and  in  the  Home  District,  which  are  de- 
scribed and  returned  in  the  inquisition  as  lands  of  which  the 
said  William  Wallace  had  been  seised. 

The  Commissioners  of  Forfeited  Estates,  it  was  proved, 
sold  this  tract  of  land  in  the  Home  District,  about  7000 
acres,  by  public  auction  to  William  Crooks,  Esq.,  for  .£1225, 
and  conveyed  it  to  him  by  their  deed  dated  6th  November, 
1821,  according  to  the  statute  59  Geo.  III.,  ch.  12,  in  which 
deed  the  statutes  and  the  inquisition  are  recited. 

The  defendant,  it  was  admitted  upon  the  trial,  holds  under 
a  title  derived  from  Mr.  Crooks,  the  vendee  of  the  commis- 
sioners, under  which  deed  he  entered  in  1822,  and  has  been 
always  since  in  actual  possession. 

It  is  contended  by  the  defendant  that  this  evidence  given 
on  his  part  prevents  the  plaintiff  from  recovering  as  devisee, 
or  as  assignee  of  other  devisees  of  the  late  William  Wallace, 
under  the  will,  which  it  was  proved,  on  the  plaintiff's  part, 
was  made  by  Wallace,  and  which  bears  date  at  Niagara, 
24th  August,  1813,  for  that  William  Wallace  being  found 
under  the  statute,  54  Geo.  III.,  ch.  9,  to  have  been  an  alien 
born,  his  will,  admitting  it  to  have  been  made  at  the  time  it 
bears  date,  could  not  have  the  effect  of  passing  his  real  estate 
to  his  devisees  at  his  death,  which  occurred  in  or  about  the 
year  1823,  at  Eochester,  in  the  United  States  of  America. 

Whether  the  will  was  capable  of  operating  or  not  at  Wal- 
lace's death  does  not  at  all  depend  on  the  other  question  that 
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has  been  raised  in  the  case,  namely,  "whether  the  inquisition 
held  in  the  district  of  Niagara  could  have  the  effect  of  vesting 
in  the  Crown  the  7000  acres  in  the  Home  District,  of  which 
the  land  in  question  in  this  action  forms  a  part,  for  the 
plaintiff  must  shew  himself  entitled  to  recover,  before  it  can 
be  necessary  to  determine  upon  the  sufficiency  of  the  defen- 
dant's title. 

Upon  that  point,  whether  an  alien  can  devise  real  estate, 
the  authorities  are  not  perfectly  consistent.  That  grants  by 
aliens  are  good  as  against  themselves,  though  voidable  by 
the  Crown,  is  every  where  clearly  stated ;  and  that  a  person 
may  make  title  under  a  grant  from  an  alien,  against  any 
stranger,  as  well  as  against  the  alien  himself,  or  any  one 
holding  or  claiming  title  under  him,  seems,  we  think,  to  be 
conceded,  except  perhaps  where  the  alien  has  died  intestate, 
in  which  case  it  has  been  constantly  held  that  the  estate  be- 
comes at  once  vested  in  the  Crown,  without  any  office  found, 
because  no  one  can  inherit  from  the  alien. 

Whether  a  person  to  whom  an  alien  has  taken  upon  him- 
self to  devise  real  estate,  is  in  as  good  a  position  as  the 
grantee  of  an  alien — in  other  words,  whether  he  can  hold 
against  all  but  the  Crown — is  a  point  on  which  many  of  those 
text  books  are  silent  to  which  w^e  most  naturally  refer  for 
information,  and  on  which  those  who  do  treat  of  it  speak  un- 
certainly, and  are  not  consistent  in  their  conclusions. 

In  Sheppard's  Touchstone,  p.  404,  it  is  said,  "  An  alien 
born  cannot  make  a  testament  of  lands,"  for  which  Mr. 
Preston,  in  his  edition  of  the  Touchstone,  gives  the  reason, 
"for  the  title  will  at  his  death  be  in  the  King."  The 
Touchstone  proceeds  to  lay  it  down  that  neither  can  the 
alien  make  a  testament  of  his  goods,  which  the  learned  editor 
corrects,  referring  to  Comyn's  Digest,  "Alien,"  ch.  7,  for 
the  doctrine  that  an  alien  may  dispose  of  his  goods  ;  and  he 
adds  "  It  is  not  the  fact  of  an  alien's  birth,  but  the  want  of 
title,  which  deprives  the  will  of  effect,  even  as  to  lands." 
This  seems  fully  to  concede  that  the  will  of  an  alien  devising 
real  estate  can  have  no  effect,  and  for  a  very  good  reason, 
founded,  as  it  would  seem,  in  common  sense,  as  well  as  on  the 
express  language  of  the  Statutes  of  Wills,  32  H.  YIII.,  ch. 
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1,  and  34  &  35  H.  VIII.,  cli.  5,  sees.  4  and  15,  which  gives 
the  power  only  to  those  only  having  any  manors,  lands,  or 
estates  of  inheritance,  to  devise  such  estates,  which  cannot 
be  with  truth  said  of  any  alien. 

Mr.  Roberts,  in  his  treatise  upon  Wills,  vol.  i.,  p.  35,  tells 
us  that  an  alien  friend  may  bequeath  personal  estate,  but 
that  his  alienage  incapacitates  him  for  holding  land,  "  and 
consequently  for  devising  it,''  This  is  laid  down  in  the 
second  edition  of  his  work,  after  he  had  had  an  opportunity 
of  correcting  any  error  that  had  been  noticed  by  himself  or 
the  profession  in  the  first  edition,  and  so  in  a  treatise  on 
wills  by  Lovelass,  which  seems  to  have  been  in  some  credit 
with  the  profession,  as  it  passed  through  at  least  nine  edi- 
tions, we  are  informed,  that  "aliens,  as  they  are  not  capable 
of  holding  lands,  can  consequently  never  have  any  to  dispose 
of,  yet  they  may  acquire  property  in  goods,  and  may  dispose 
thereof  by  will,  provided  they  are  alien  friends." 

In  a  work  more  modern,  and  of  much  better  authority, 
the  treatise  on  executors  by  the  present  Mr.  Justice  Wil- 
liams, 5th  Ed.,  vol.  i.,  p.  11,  the  law  is  thus  stated: — 
"  Alien  friends  (or  such  whose  countries  are  at  peace  with 
ours)  may  make  wills  to  dispose  of  their  personal  estate, 
although  being  incapable  of  holding  real  property,  they  are 
of  course  equally  so  of  devising  it." 

On  the  other  hand,  Mr.  Jarman,  in  his  treatise  upon  wills, 
2nd  Ed.,  vol,  i.,  p.  32,  states,  "That  a  devise  of  lands  by  an 
alien  is  at  least  voidable ;  the  Crown  being  entitled  after 
office  found  to  seize  them  in  the  hands  of  the  devisee,  as  it 
might  have  done  in  those  of  the  alien  during  his  life.  Until 
office  the  lands  of  an  alien  remain  in  him,  with  all  the  inci- 
dental qualities  belonging  to  such  estates ;  on  which  ground 
it  has  been  held  that  an  alien  tenant  in  tail  in  possession 
might  suffer  a  common  recovery,  and  he  may,  of  course,  now 
execute  its  substitute,  an  enrolled  conveyance,  and  thereby 
bar  the  issue  in  tail,  and  remainders ;  and  by  parity  of  rea- 
soning, the  will  of  an  alien  will  vest  his  defeasible  title  in 
the  devisee,  though  it  is  clear  that  if  he  die  intestate  the  land 
will  escheat  to  the  Crown,  or  other  lord,j^ro  defectu  tenentisy 
without  any  inquest  of  office,  because  an  alien  can  have 
no  heirs." 
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Any  one  who  compares  this  passage  with  the  notice  taken 
of  the  same  subject  in  other  works  on  real  property,  will  ad- 
mit that  the  author  has  at  least  considered  the  point  very 
carefully,  with  due  attention  to  whatever  can  be  found  upon 
it ;  but  he  evidently  rather  intimates  his  opinion  than  states 
it  with  confidence  ;  and  when  he  refers,  as  he  does  in  two 
places,  to  Sheppard's  Touchstone,  p.  404,  it  is  evidently  not 
for  confirmation  of  the  doctrine  which  he  was  himself  laying 
down,  but  by  way  of  caution  that  it  would  be  found  at  vari- 
ance with  a  book  of  great  authority,  which  it  certainly  is, 
for  in  Sheppard  we  are  told  unequivocally  that  an  alien  can- 
not make  a  testament  of  his  lands;  not  merely  that  it  is 
voidable. 

In  Hansard  on  Aliens,  p.  148,  it  is  said  "  With  respect  to 
the  capacity  of  an  alien  to  make  a  will  of  real  estate,  the 
letter  opinion  seems  to  be  that  an  alien  may  make  a  will, 
more  especially  considering  that  his  acts  are  only  voidable, 
and  that  as  against  the  Crown."  He  remarks  upon  the 
difierence  of  opinion  between  Roberts  and  Jarman,  but  does 
not  refer  to  Sheppard's  Touchstone,  nor  go  more  particularly 
into  the  matter  then  we  have  stated. 

We  have  referred  in  vain  to  Powell  on  Devises,  Cruise  on 
Keal  Property,  and  the  later  work  of  Mr.  Crabbe,  in  all  of 
which  one  might  have  expected  to  find  something  explicit  on 
the  point ;  nor  have  we  succeeded  in  meeting  with  any  thing 
in  Comyn's  Digest  that  bears  expressly  upon  it,  though  we 
may  infer  from  what  is  stated  in  it,  under  the  head  "  Alien," 
C.  2,  7,  and  "  Estates  by  Devise''  G.,  that  the  power  of  an 
alien  to.  devise  with  any  effect  is  limited  to  personalty. 

In  Bacon's  Abridgment,  "Wills  and  Testaments,"  B., 
indeed  it  is  stated,  "that  however  the  wills  of  traitors, 
aliens,  felons,  and  outlawed  persons  are  void,  as  to  the  king 
or  lord  that  has  a  right  to  the  lands  or  goods  by  forfeiture 
or  otherwise ;  yet  the  will  is  good  against  the  testator  him- 
self,'' (which  does  not  appear  to  be  very  intelligible,)  "and 
all  others  but  such  persons  only."  If  this  article  in  the 
abridgment  is,  as  many  others  in  the  book  are,  the  work 
of  Chief  Baron  Gilbert,  it  should  receive  great  weight  from 
his  authority. 
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In  Co.  Lit.,  2  h,  the  rights  and  disabilities  of  aliens  in 
respect  to  property  are  stated  in  a  passage  which  is  generally 
referred  to  by  later  writers,  but  which  contains  no  opinion 
respecting  the  power  of  an  alien  to  devise.  The  adoption  of 
this  statement  in  later  works  will  in  part  account  for  the 
similar  omission  which  we  discover  in  them  ;  but  we  confess, 
we  think  we  can  hardly  trace  this  subject  through  the  various 
text  writers,  without  imagining  that  in  some  cases  this  par- 
ticular point,  of  the  effect  of  a  devise  of  real  property  by  an 
alien,  has  been  passed  over  not  so  much  accidentally  as  from 
an  uncertainty  as  to  the  footing  on  which  the  law  really 
rests. 

The  case  of  Fourdrin  v.  Gowdey,  (3  Myl.  and  K.  383,) 
which  was  cited  on  the  argument  of  this  case,  does  not 
appear  to  us  to  support  the  doctrine  that  the  devise  by  an 
alien  of  freehold  can  so  far  have  effect  as  to  entitle  the 
devisee  to  hold  under  it  against  all  but  the  Crown.  On  the 
contrary,  that  case  turned  wholly  upon  the  effect  of  letters 
of  denization  granted  to  an  alien,  after  he  had  purchased  a 
freehold  estate,  which  he  had  devised  subsequently  to  his 
being  made  a  denizen.  It  was  held  that  the  letters  of  deni- 
zation operated  retrospectively  to  confirm  the  devisor's  title, 
so  that  though  he  could  only  have  held  before  until  office 
found,  yet  there  having  been  no  such  office,  he  had  by  virtue 
of  his  letters  of  denization  a  title  which  he  could  devise.  It 
seems  to  have  been  assumed  throughout  the  case  that  but  for 
the  effect  of  the  letters  of  denization  he  could  not  have  de- 
vised. The  Attorney-General  treated  it  as  clear  that  on  the 
death  of  an  alien  his  lands  vest  in  the  Crown  without  office. 
See  Chitty  on  the  Prerogatives  of  the  Crown,  229,  248 ;  Doe 
Hayne  v.  Redfern,  12  East  96;  Stamford  56.  (a) 

On  the  whole,  if  this  case  furnished  ground  for  no  other 
question  than  that  which  we  have  been  considering,  namely, 
whether  the  devisee  of  real  estate,  under  a  will  made  by  an 
alien,  could  until  office  found  for  the  king  be  held  to  have 
an  interest,  under  which  he  could  recover  possession  of  the 
land  from  a  stranger,  we  should  feel  ourselves  compelled  to 
say  that  reason,  and  the  language  of  the  Statute  of  Wills, 
84  &  35,  H.  VIII.,  ch.  5,  and  the  weight  of  authority, 
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especially  of  an  older  date,  are  against  this  plaintiff's  right 
to  recover  on  such  a  title,  though  modern  authority  certainly 
favours  it,  and  we  should  therefore  perhaps  be  safer  in  hold- 
ing the  affirmative. 

But  there  is  much  more  to  be  disposed  of  in  this  case.  It 
does  not  by  any  means  stand  upon  that  question  alone, 
whether  an  alien  can  devise  real  estate,  though  it  was  one  of 
the  points  raised  in  the  case  by  way  of  objection  on  the  part 
of  the  defendant,  and  it  is  an  objection  on  which,  if  we  had 
thought  the  defendant  clearly  entitled  to  succeed,  we  must 
have  determined  the  case  at  once  in  his  favour. 

It  is  to  be  considered  that  the  fact  of  William  Wallace 
being  an  alien  has  been  found  of  record,  and  regularly 
found,  for  the  commission  was  directed  to  a  commissioner 
appointed  for  the  district  of  Niagara,  in  which  William 
Wallace  was  residing  before,  and  up  to  the  time  of  the  de- 
parture, and  it  was  found,  further,  that  when  he  departed  he 
was  seised  of  certain  lands  in  the  district  of  Niagara,  which 
were  in  consequence  properly  returned  under  the  statute  as 
forfeited ;  and  the  effect  of  that  is  that,  taking  the  inquisition 
and  the  statute  together,  he  is  not  only  found  of  record  to 
have  been  "alien  born,"  but  he  is  shewn  by  record  to  have 
been  a  person  disabled  by  statute  from  holding  lands  within 
this  province.  And  that  is  a  fact  which  cannot  now  be  con- 
troverted, and  indeed  nothing  appeared  upon  the  trial  to 
warrant  the  supposition  that  the  verdict  of  the  jury  given  in 
1817,  within  the  district  in  which  the  testator  had  been  liv- 
ing, was  not  quite  consistent  with  the  fact.  The  property 
which  was  lost  to  him  and  his  family,  by  his  having  volun- 
tarily withdrawn  to  the  enemy's  country  during  the  war,  was 
so  valuable  that  we  cannot  suppose  that  he  would  have  lived 
six  years  after  this  public  proceeding  had  taken  place  without 
taking  the  proper  steps  to  traverse  the  inquisition  if  the 
finding  had  been  erroneous  in  fact ;  or  that  his  children, 
and  among  them  the  plaintiff,  all  of  whom,  according  to  the 
evidence,  had  been  born  in  Upper  Canada  before  his  depar- 
ture in  1813,  would  have  suffered  nearly  a  generation  to 
elapse  after  they  came  of  age,  before  they  contested  the 
forfeiture. 
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And  now  it  is  contested,  not  upon  the  ground  that  William 
Wallace  has  not  been  rightfully  and  conclusively  held  to 
have  been  an  alien  born,  and  incapable  of  holding  lands  in 
Upper  Canada,  but  because  the  fact  of  his  having  been 
seised  on  the  1st  of  July,  1812,  (the  day  named  in  the  act,) 
of  this  land  in  the  Home  district,  is  not  otherwise  found  of 
record  than  by  an  ine[uisition  taken  in  another  district  than 
the  Home  district,  namely,  in  the  district  of  Niagara. 

It  is  contended,  on  the  plaintiflf's  part,  that  the  fact  of 
William  Wallace's  alienage  cannot  work  a  disqualification  in 
any  one  to  make  title  as  his  devisee  to  this  land  in  what  was 
once  the  Home  district,  for  want  of  its  having  been  found  of 
record  by  an  inquisition  taken  within  the  Home  district, 
together  with  the  fact  of  his  having  been  seised  of  this  par- 
ticular land.    We  think  the  statute  unquestionably  requires 
that  in  order  to  establish  the  facts  which  were  necessary  to 
bring  a  person  under  the  statute  there  should  be  an  inquisi- 
tion properly  taken  within  tlie  district ;  that  is  within  some 
district  in  which  he  was  seised  of  land  on  the  1st  of  Julv, 
1812.    Whether  the  legislature  intended  that  after  the 
alienage  has  been  thus  once  established  by  a  proper  proceed- 
ing, under  which  some  land  has^  been  regularly  returned  as 
forfeited,  a  similar  inquisition  must  also  be  made  and  re- 
turned by  a  commissioner  legally  acting  within  any  and 
every  other  District  in  which  the  alien  was  seised  on  the  1st 
of  July,  1812,  in  order  to  make  the  consequence  of  his 
alienage  attach  upon  those  other  lands,  is  a  distinct  question. 
At  present  we  think  that  was  probably  intended,  though  it 
would  seem  reasonable  that  the  commissioners  acting  in 
other  districts  upon  subsequent  commissions,  should  only 
have  been  required  to  receive  evidence  of  the  fact  of  the 
alien  having  been  seised  of  certain  land  within  such  other 
district,  with  a  view  to  make  a  specific  return  of  such  lands. 

Upon  reading  the  statutes  8  H.  YI.,  ch.  16,  and  18  H. 
VI.,  ch.  6,  we  think  we  cannot  apply  their  provisions  to 
cases  arising  under  the  statute  54  Geo.  III.,  ch.  9  ;  and  that 
the  case  in  12  East  96,  of  Doe  v.  Redfern,  which  contains 
much  learning  upon  the  subject  of  grants  made  by  the  Crown 
contrary  to  the  prohibition  in  those  statutes,  is  not  therefore 
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applicable.  What  the  king  or  lord  could  or  could  not  do  in 
respect  to  lands  in  this  province  which  had  been  returned 
as  vested  in  His  Majesty  by  proceedings  under  the  statute 
54  Geo.  III.,  ch.  9,  must  depend  upon  what  we  find  in  that 
statute,  and  in  the  other  statute  by  which  it  was  followed, 
59  Geo.  III.,  ch.  12. 

But — in  connexion  with  the  case  of  Doe  v.  Redfern,  and 
Page's  case,  (5  Co.  52,)  Reynel's  case,  (9  Co.  95,)  the 
Attorney-General  v.  Duplessis,  (Parker's  Rep.  144,)  and  with 
those  passages  in  Gilbert  on  the  Exchequer,  pages  109, 113, 
114,  and  132,  and  in  Manning's  Exchequer  Practice,  in 
which  the  distinction  is  explained  between  offices  of  intitling, 
and  offices  of  instruction,  which  latter  are  intended  for  the 
more  precise  information  of  the  officer  who  is  to  put  the  king 
in  possession,  and  for  the  greater  notoriety  of  possession,  and 
of  the  authority  on  which  it  is  taken — it  is  proper  to  consider 
here  that  the  fact  of  alienage  is  well  found  in  this  case  by  a 
proceeding  to  which  no  exception  can  be  taken,  and  further, 
that  the  fact  of  the  alien  being  seised  of  this  particular  land 
on  the  1st  of  July,  1812,  is  also  found  of  record  by  the  same 
inquisition. 

No  formal  delivery  of  possession  to  His  Majesty  and 
return  of  that  fact,  in  order  to  shew  the  estate  seised  into 
His  Majesty's  hands,  is  or  can  be  necessary  where,  as  in  this 
case,  there  was  no  person  in  possession  of  the  estate,  nor 
ever  had  been,  but  the  same  was  wholly  vacant  and  unoccu- 
pied. In  such  a  case  the  king  is  deemed  to  be  in  possession 
by  virtue  of  the  office  of  intitling — that  is,  by  the  inquisi- 
tion— which  in  this  case  was  taken  and  returned.  Nor  could 
there  be  any  occasion  for  a  proceeding  by  scire  facias,  and 
more  especially  when,  as  in  this  case,  it  is  not  merely  the 
policy  of  the  law,  but  a  positive  statute,  which  enacts  that  a 
person  whose  conduct  has  been  such  as  Wallace's  has  been 
found  of  record  to  have  been,  shall  be  incapable  of  holding 
lands,  {a) 

It  has  been  objected  that  the  finding  the  fact  of  William 
Wallace  having  been  seised  of  this  land  in  the  Home  district, 
if  such  a  finding  be  indispensable,  cannot  avail,  because  it 

(a)  See  McDonald  v.  Bank  of  Upper  Canada,  7  U.  C.  R.  284. 
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was  found  not  in  the  district  in  which  the  lands  lie,  but  in 
another. 

Still  it  is  a  fact  found  of  record,  if  not  regularly  found. 
The  objection  is  to  the  venue.  In  Lord  Vauxe's  case,  (4 
Leon.  26,  PI.  80,)  error  was  brought  upon  a  judgment  which 
had  been  obtained  in  the  Court  of  Exchequer  upon  an  in- 
formation against  the  defendant  for  taking  goods  in  the 
county  of  Middlesex,  and  also  for  intruding  into  land  in  the 
county  of  Northampton. 

It  was  objected  that  the  Queen  (Elizabeth)  ought  to  have 
brought  several  bills  for  several  causes  of  action,  arising 
within  several  counties.  "  But  it  was  resolved  by  the  whole 
court  that  the  bill  of  the  Queen  was  good  enough,  and  here  is 
no  mischief;  for  if  the  defendant  will  plead  not  guilty,  two 
writs  o^  venire  facias  will  be  awarded." 

In  Caverly  v.  Leving,  (Carthew  448,)  a  motion  to  arrest 
judgment  on  account  of  wrong  venue  was  refused,  for  it  was 
cured  by  the  statute  of  jeofails,  (a) 

Doubtless  these  cases,  from  the  nature  of  this  particular 
proceeding,  are  not  directly  applicable,  but  the  principle  ap- 
plies, for  it  would  be  unreasonable  that  the  purchaser  from 
the  Crown  of  an  estate  which  the  alien  had  abandoned  should 
be  liable  after  nearly  forty  years  possession,  and  forty-three 
years  after  the  title  of  the  Crown  to  this  particular  land  had 
been  found  of  record,  to  be  dispossessed  on  account  of  an 
alleged  irregularity  or  defect  of  this  description,  when  the 
right  to  traverse  the  very  facts  found,  and  upon  which  the 
right  of  the  Crown  wholly  rested,  had  been  long  since  gone. 

And  this  brings  us  to  the  consideration  of  what  it  has 
always  appeared  to  me  must  clearly  be  decisive  in  favour  of 
the  defendant,  namely,  the  legal  effect  of  our  statute  59  Geo. 
III.,  ch.  12,  in  assuring  and  quieting  the  titles  derived  under 
the  Commissioners  of  Forfeited  Estates.  That  act  was  passed 
for  the  double  purpose,  as  the  first  clause  explains,  of  provid- 
ing for  the  determination  and  payment  of  all  just  claims 
of  creditors  or  others  upon  and  out  of  the  estates  that  had 
been  forfeited,  either  by  attainder  for  high  treason  commit- 
ted during  the  war,  or  under  proceedings  taken  or  to  be 


(a)  See  Attorney-General  v.  Churchill,  8  M.  &  W.  171. 
14  VOL.  XX. 
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taken  under  the  statute  54  Geo.  III.,  ch.  9  ;  and  after  satis- 
faction of  such  claims  out  of  the  proceeds  of  the  estates 
which  the  legislature  directed  should  he  sold,  of  providing 
for  the  payment  of  whatever  surplus  should  remain  towards 
compensating  the  loyal  inhabitants  of  the  province  for  such 
losses  as  they  had  sustained  by  the  destruction  of  their 
property  during  the  war. 

Without  recapitulating  all  the  enactments  in  this  statute, 
it  will  be  seen  on  referring  to  it,  (sec.  2,)  that  it  required  the 
clerk  of  the  Court  of  Queen's  Bench  to  furnish  to  the  Com- 
missioners of  Forfeited  Estates,  to  be  appointed  under  its 
provisions,  extracts  certified  under  the  seal  of  the  court  of 
all  inquisitions  made  or  taken  under  the  statute,  54  Geo. 
III.,  ch.  9,  and  returned  into  that  court,  whereby  any  real 
estate  or  estates  had  been  vested  in  His  Majesty,  in  which 
extracts  should  be  stated  "  the  names,  additions,  and 
places  of  abode  of  the  persons  enquired  of  by  the  said  inquisi- 
tions, and  the  real  estates  which  by  such  inquisitions  are 
vested  in  His  Majesty,  as  the  same  are  described  in  the  said 
inquisitions  respectively,  together  with  the  dates  of  the  said 
inquisitions,  and  the  names  of  the  commissioners  by  whom 
they  were  respectively  taken." 

These  certified  extracts  the  commissioners  were  required 
to  "  enter  into  a  book  to  be  provided  and  kept  by  them  for 
that  purpose." 

And  (sec.  3)  an  extract  from  that  book,  signed  by  two  or 
more  of  the  commissioners  is  made  by  the  statute  legal  evi- 
dence of  the  matters  therein  certified  in  all  courts  of  justice, 
so  far  as  may  concern  the  execution  of  that  act,  as  fully  as 
the  record  itself  would  be  if  produced. 

The  commissioners  are  then  directed  to  sell  all  the  real 
estates  vested  in  His  Majesty  by  inquisitions  returned  under 
the  authority  of  the  act,  which  estates  were  by  the  act  vested 
in  the  commissioners,  and  after  all  claims  relating  to  them 
shall  have  been  determined  by  them,  which  claims  the  com- 
misssioners  were  to  determine,  and  were  to  satisfy  them  out 
of  the  proceeds  of  the  estates,  (sec.  4.) 

The  statute  requires  that  the  commissioners  shall  cause 
their  register  or  book  containing  the  extracts  Qf  inquisitions 
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to  be  kept  by  a  proper  officer,  open  to  the  inspection  of  all 
who  may  desire  to  examine  it,  in  order  that  the  estates  vested 
in  the  commissioners  may  be  duly  published,  so  that  all 
persons  having  interest  therein  may  have  notice  thereof^'' 
(sec.  5.) 

And  besides  this  publication  of  the  estates  forfeited,  a 
duplicate  of  every  entry  in  the  book  was  to  be  sent  to  the 
clerk  of  the  peace  in  each  district,  who  was  to  enter  the 
same  in  a  book  to  be  kept  by  him,  open  for  public  inspec- 
tion, and  to  put  up  a  copy  thereof  on  the  door  of  the  Court 
House,  (sec.  6.) 

Having  thus  fully  provided  for  making  public  all  the 
estates  returned  under  the  statute  54  Geo.  III.,  ch.  9,  as 
having  been  in  the  possession  on  the  1st  of  July,  1812,  of 
persons  who  had  been  found  by  inquisitions  to  be  aliens,  the 
statute  proceeds  in  the  7th,  8th,  9th,  10th,  and  11th  clauses, 
to  provide  for  the  hearing  and  adjudication  of  all  claims  of 
a  pecuniary  kind  upon  the  estates  thus  returned,  and  for  the 
payment  of  them  out  of  the  profits  of  the  estates,  and  out  of 
the  proceeds  of  them  when  they  should  come  to  be  sold 
under  the  act,  and  also  to  provide,  before  selling  the  estates, 
for  hearing  and  determining  all  claims  which  might  be  ad- 
vanced to  the  estates  themselves,  by  any  others  than  the 
persons  forfeiting  the  same,  and  the  heirs,  executors,  admin- 
istrators, and  assigns  of  such  persons,  limiting  a  time  within 
which  all  such  claims  of  both  descriptions  must  be  preferred 
or  be  for  ever  barred. 

As  to  any  claims  which  the  alien  himself,  or  his  heirs, 
executors,  administrators,  or  assigns  might  have  to  the 
very  lands  themselves,  they  were  left  to  the  operation  of  the 
clause  in  the  54  Geo.  III.,  ch.  9,  which  expressly  preserved 
the  right  to  traverse  the  inquisition,  to  be  exercised  however 
within  a  certain  time,  which  time  was  in  some  few  cases 
extended  by  the  legislature,  upon  application  of  the  parties 
who  had  let  the  time  limited  pass  by,  and  who  applied  for 
such  acts  within  a  reasonable  period,  and  probably  before 
the  estates  had  been  sold,  and  had  gone  into  the  possession 
of  the  commissioners'  vendees. 

T.heu  follows  a  provision  in  the  statute  (sec.  12)  which  it 
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seems  to  us  makes  it  impossible  for  the  plaintiff  to  maintain 
this  action.  It  is  in  these  "words^  "  And  be  it  further  en- 
acted,'' &c.,  "  that  all  and  every  the  estate  and  interests 
which  shall  he  entered  in  the  register,  to  he  kept  hy  the  said 
commissioners,  according  to  the  directions  of  this  act,  to  or 
upon  which  no  claim  shall  be  entered  within  the  time  and 
in  the  manner  hereinbefore  prescribed,  shall  he  deemed  and 
taken  against  all  persons,  and  to  all  intents  and  purposes,  to 
he  vested  in  the  said  commissioners  in  virtue  of  this  act ; 
and  such  estates  and  interests  as  shall  be  so  entered  in  the 
said  registry,  "  and  to  or  upon  which  claims  shall  be  en- 
tered, shall  in  like  manner  be  deemed  and  taken  to  be  vested 
in  the  said  commissioners,  subject  only  to  such  burthen, 
diminution,  or  eviction,  as  shall  arise  from  the  determination 
of  the  claims  that  shall  he  so  entered,  and  not  otherwise.'' 

The  next  clause  (13th)  then  enacts  that  the  commissioners 
of  forfeited  estates,  in  whom  the  estates  that  had  been  en- 
tered in  the  register  shall  thus  have  become  vested,  shall 
proceed  to  sell  the  same  at  public  auction,  giving  at  least 
ninety  days'  notice,  and  shall  execute  deeds  to  the  respec- 
tive purchasers,  upon  payment  of  the  price  bid,  which  deeds 
are  by  the  act  directed  to  be  registered  in  the  county 
register. 

Surely  it  is  altogether  inconsistent  with  these  provisions 
that  the  devisee  of  the  alien  should  be  allowed  to  come 
thirty-eight  years  after  this  estate  of  William  Wallace  had 
been  publicly  sold  under  this  statute  by  the  commissioners 
in  whom  the  statute  had  vested  it,  in  order  to  its  being 
sold,  and  to  question  the  validity  of  the  title  of  this  defend- 
ant, who  soon  after  the  sale  purchased  from  the  vendee  of 
the  commissioners,  and  has  ever  since  lived  upon  and  im- 
proved the  property. 

It  is  true,  we  think,  that  the  plaintiff  is  not  barred  by  the 
Statute  of  Limitations,  4  Wm.  lY.,  ch.  1,  for  the  land  in 
question  in  this  action  being  in  a  state  of  nature  when 
William  Wallace  departed  from  this  province  in  1813,  he 
cannot  be  said  to  have  discontinued  any  actual  possession 
which  he  had  ever  held  of  the  property,  within  the  meaning 
of  the  17th  section  of  that  act.    This  defendant  was  the  first 
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actual  occupant  of  the  property,  and  if  we  should  reckon 
either  from  that  time,  or  from  the  time  that  the  estate 
became  vested  either  in  His  Majesty,  under  the  54  Geo. 
III.,  ch.  7,  or  in  the  commissioners  under  the  Forfeited  Es- 
tates Act,  59  Geo.  III.,  ch.  12,  William  Wallace  was  then 
resident  abroad,  and  so  we  assume  within  the  exception  of 
disability  arising  from  that  cause.  If  he  had,  indeed,  come 
in,  he  could  have  sustained  no  action,  while  the  inquisition 
remained  in  force,  by  which  he  had  been  found  an  alien,  and 
incapable  of  holding  lands  in  Upper  Canada. 

This  plaintiff,  and  Wallace's  other  children  mentioned  in 
his  will,  were  born,  it  appears,  in  Niagara,  before  he  (Wal- 
lace) had  departed  from  the  province,  and  so  far  as  their 
legal  capacity  to  hold  real  estate  was  concerned,  they  could 
have  taken  as  devisees  whatever  Wallace  was  capable  of 
devising  ;  but  the  plaintiff  does  not  appear  to  have  been  in 
this  province  at  any  time  after  the  vesting  of  this  estate  in 
His  Majesty,  or  in  the  commissioners,  and  twenty  years 
before  this  action  was  brought ;  so  that  we  do  not  see  that 
the  case  can  be  affected  by  any  thing  in  the  17th,  or  in  the 
28th,  or  29th  sections  of  our  Statute  of  Limitations,  for  forty 
years  have  not  yet  elapsed  since  William  Wallace  can  be 
held  to  have  been  dispossessed,  unless  indeed  the  vesting  of 
the  seisin  in  His  Majesty  by  the  inquisition  returned  in  May, 
1817,  can  be  held  to  have  been  a  dispossession  within  the 
meaning  of  the  act,  which  might  be  contended  for,  though 
we  are  not  prepared  to  say  with  success. 

On  the  whole  case  our  opinion  is  that  the  plaintiff  can- 
not, upon  the  evidence,  have  a  verdict  entered  in  his  favour, 
and  that  the  rule  that  has  been  obtained  must  therefore  be 
discharged,  for  that  the  title  of  the  purchaser  from  the  Com- 
missioners of  Forfeited  Estates,  and  of  the  person  claiming 
under  them,  cannot  now  be  controverted,  in  face  of  the 
provisions  of  the  statute  59  Geo.  III.,  ch.  12.  Under  the 
12th  clause  of  that  act,  this  estate  became  vested  in  the 
commissioners,  and  the  commissioners  were  not  only  jus- 
tified in  selling  it,  but  were  compelled  by  law  to  sell  it,  and 
their  sale  cannot  be  treated  as  illegal. 

The  purchaser  under  the  statute  has  the  strongest  assu- 
rance of  a  title  that  the  law  could  give  him,  and  cannot  be 
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less  entitled  to  protection  than  the  purchaser  of  property  at 
sheriff's  sale,  under  an  execution  upon  a  judgment  which 
has  been  reversed  for  error ;  upon  which  point  we  refer  to 
Bacon's  Abridgment  "  Error"  M.  3,  to  Goodyere  v.  Ince, 
(Cro.  Jac.  246,)  Hanwood  v.  Phillips,  (Sir  Orlando  Bridg- 
man's  Reports  464.) 

It  is  clear  that  under  the  provisions  of  the  statute,  if  there 
were  any  third  party  to  whom  the  estate  belonged  on  the 
1st  of  July,  1812,  and  not  to  Wallace,  such  party  would 
have  been  for  ever  precluded  from  setting  up  his  title,  if  he 
omitted  to  advance  his  claim  before  the  commissioners  ac- 
cording to  the  statute  ;  and  it  is  equally  clear  that  the  alien 
himself,  or  his  heirs,  having  lost  the  opportunity  of  travers- 
ing the  inquisition,  could  not  be  permitted  now  in  an  action 
of  ejectment  to  contest  the  truth  of  what  has  been  found  by 
it  of  record. 

William  Wallace  must  therefore  be  now  taken  by  us  to  have 
been  quasi  an  alien  born,  and  incapable  of  holding  lands  in 
Upper  Canada  ;  and  besides  the  difficulty  which  the  statute 
59  Geo.  III.,  ch.  12,  places  in  the  way  of  his  heirs,  and 
which  we  take  to  be  insuperable,  we  are  by  no  means 
satisfied  that  there  is  any  thing  in  the  ground  upon  which 
the  title  of  the  Crown  has  been  excepted  to,  namely,  that  the 
commissioners  and  jury  sitting  in  the  district  of  Niagara, 
could  not  legally  return  this  land  situate  in  the  Home 
District  as  having  been  in  the  seisin  of  Wallace  on  the  1st 
of  July,  1812. 

The  fact  of  his  being  an  alien,  and  incapable  of  holding 
land  in  Upper  Canada,  was  properly  found  within  the  dis- 
trict of  Niagara,  where  he  resided,  and  in  which  district  he 
was  seised  of  an  estate,  which  at  least  was  rightfully  re- 
turned in  the  inquisition.  If,  besides  this,  an  inquisition 
ought,  according  to  the  general  rule,  to  have  been  taken  in 
the  Home  District,  in  order  that  His  Majesty  might  become 
seised  of  any  land  which  Wallace  had  been  seised  of  in  that 
district,  still  we  doubt  if  such  a  necessity  under  the  general 
rule  extended  to  this  case,  in  which  there  was  no  one  in  posses- 
sion, nor  ever  had  been,  who  required  to  be  dispossessed,  and 
against  whom  His  Majesty  was  in  any  way  called  upon 
to  assert  his  title.    We  take  it  that  His  Majesty  could  with- 
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out  office  found  have  entered  into  the  vacant  lands  which 
had  belonged  to  the  alien  at  any  time.  But  whether  such 
office  could  or  could  not  have  been  otherwise  dispensed  with 
without  the  statute  59  Geo.  III.,  that  statute  had  clearly, 
we  think,  the  effect  of  vesting  this  estate  in  the  commis- 
sioners under  the  12th  clause,  and  it  gave  them  legal 
authority  to  sell  it. 

The  rule  for  entering  a  verdict  for  the  plaintiff  is  therefore 
discharged. 

Rule  discharged,  (a) 


Gibson  and  The  Corporation  of  the  United  Counties 
OP  Huron  and  Bruce. 

Valuation  for  county  rate — Consol.  Stats.  U.  C,  ch.  55,  sees.  70,  71 — By- 
laws— Construction  of. 

It  is  provided  by  the  Assessment  Act,  Consol.  Stats,  U.  C,  ch.  55,  sec.  70. 
"  That  the  council  of  every  county  shall  yearly,  before  imposing  any  county 
rate,  and  not  later  than  the  first  day  of  July,  examine  the  assessment 
rolls  of  the  diflFerent  townships,  towns  and  villages  in  the  county,  for  the 
preceding  financial  year,  for  the  purpose  of  ascertaining  whether  the 
valuation  made  by  the  assessors  in  each  township,  town  or  village,  for 
the  current  year,  bears  a  just  relation  to  the  valuation  so  made  in  all 
such  townships,  towns  and  villages  ;  and  may,  for  the  purpose  of  county 
rates,  increase  or  decrease  the  aggregate  valuations  of  real  property  in 
any  township,  town  or  village,  adding  or  deducting  so  much  per  cent,  as 
may  in  their  opinion  be  necessary  to  produce  a  just  relation  between 
all  the  valuations  of  real  estate  in  the  county,  but  they  shall  not 
reduce  the  agregate  valuation  thereof  for  the  whole  county  as  made  by 
the  assessors." 

Upon  an  application  to  quash  a  by-law  imposing  a  county  rate : 
Held,  that,  except  perhaps  v^hen  a  dishonest  intention  on  the  part  of  the 
council  is  clearly  shewn,  (which  was  not  the  case  here, )  the  court  have  no 
authority  to  over-rule  the  valuation  on  the  ground  of  its  alleged  unfair  or 
unequal  effect. 

Remarks  as  to  the  proper  mode  of  proceeding  under  the  above  provision  of 
the  statute. 

The  Court  refused  a  mandamus  commanding  the  council  to  proceed  as 
directed  by  the  act,  as  it  was  not  clear  that  they  had  not  complied  with  it 
by  their  by-law. 

If  for  all  that  appears  a  by-law  may  be  legal  it  will  be  upheld  ;  and  in  this 
case,  where  it  was  not  clear  upon  the  face  of  the  by-law,  nor  otherwise 
shewn,  that  the  money  to  be  raised  by  it  was  for  services  not  belonging 
to  the  current  year,  the  omission  of  recitals  and  provisions  which  would 
in  that  case  have  been  essential  was  held  no  objection. 

B.  A.  Harrison  obtained  a  rule  on  the  corporation  of  the 

{a)  Another  action  was  brought  in  the  Common  Pleas  by  the  same  plain- 
tiff" against  one  Adamson,  for  a  different  lot  claimed  under  the  same  title. 
A  question  of  fact  arose  there  as  to  the  position  of  the  land,  which  was  not 
presented  in  the  case  against  Hewitt,  but  in  other  respects  the  evidence 
was  the  same,  and  the  Court  of  Common  Pleas  also  gave  judgment  in  favour 
of  the  defendant. 
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united  counties  of  Huron  and  Bruce,  to  shew  cause  why  their 
by-law  No.  8,  intitled  "A  by-law  to  raise  within  the  united 
counties  of  Huron  and  Bruce  the  sum  of  fifty-one  thousand  dol- 
lars for  general  local  purposes  for  the  year  1860,"  or  so  much 
of  it  as  relates  to  the  townships  of  Morris,  Grey,  Howick  and 
Turnberry,  in  the  county  of  Huron,  or  some  one  of  those 
townships,  should  not  be  set  aside  with  costs. 

1.  Because  the  council  of  the  united  counties  did  not,  in 
June  last,  1860,  when  eq[ualizing  the  valuation  in  the  dif- 
ferent municipalities  of  the  said  united  counties,  examine  the 
assessment  rolls  of  the  different  townships,  towns  and  vil- 
lages, for  the  preceding  financial  year,  in  order  to  ascertain 
whether  the  valuations  made  by  the  assessors  in  each  case 
for  the  current  year  bore  a  just  relation  to  the  valuation,  &c., 
made  in  all  such  townships,  towns  and  villages  in  the  said 
united  counties. 

2.  Because  the  valuations  in  the  different  townships,  towns 
and  villages  in  the  county  of  Bruce,  as  pretended  to  be 
equalized  by  the  council,  bore  no  just  relation  to  the  valua- 
tions in  the  townships,  towns  and  villages  of  the  county  of 
Huron,  but  were  made  and  equalised  independently  of  them. 

3.  Because  the  valuations  in  Huron  were  not  made  to  bear 
any  just  relation  to  each  other ;  but  new  townships — such  as 
Morris,  Grrey,  Howick  and  Turnberry — were  excessively  and 
disproportionately  taxed,  as  compared  with  the  older  town- 
ships of  Tuckersmith,  Goderich,  Colborne,  and  Biddulph, 
which  is  contrary  to  the  statute. 

4.  Because  the  council,  while  pretending  to  equalise  the 
valuations  of  the  united  counties  for  the  purpose  of  county 
rates,  did  not  diminish  or  increase  the  aggregate  valuation 
of  real  property  in  the  different  townships,  towns  and  vil- 
lages in  the  united  counties,  by  adding  or  deducting  so 
much  per  cent,  as  might  be  necessary  to  produce  a  just  rela- 
tion between  all  the  valuations  of  real  estate  in  the  united 
counties ;  but  proceeded  arbitrarily  to  classify  the  townships 
of  the  united  counties  at  certain  rates  per  acre,  without  re- 
gard to  the  aggregate  valuations  of  real  property  in  such 
townships,  towns  and  villages. 

5.  Because  such  classification  and  valuation,  as  regards 
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new  townships  in  Huron,  compared  with  the  valuations  in 
older  townships  in  the  same  county,  was  unjust  and  erroneous, 
and  tended  to  impoverish  and  ruin  the  new  townships. 

6.  Because  the  by-law  moved  against,  in  apportioning  the 
rate  among  the  municipalities  in  the  united  counties,  related 
to  the  valuations  for  the  preceding  financial  year,  rather 
than  to  those  for  the  current  year  as  compared  with  those  of 
the  preceding  financial  year,  which  is  contrary  to  the  statute. 

7.  Because  the  by-law  is  in  other  respects  illegal. 

And  the  rule  also  called  upon  the  municipal  council  of  the 
united  counties  to  shew  cause  why  the  by-law  No.  9,  entitled 
"A  by-law  to  raise  by  assessment  within  the  county  of 
Huron  the  sum  of  $46,213,  for  the  purpose  of  paying  interest 
and  sinking  fund  on  the  gravel  road  debentures,  and  im- 
provement of  roads  and  bridges  within  the  county  of  Huron," 
should  not  be  set  aside  with  costs. 

1.  Because,  for  the  reasons  before  stated  (in  relation  to 
the  by-law  No.  8)  the  equalised  assessment  rolls  of  the 
townships,  &c.,  in  the  united  counties,  for  the  current  year, 
are  unjust  and  illegal,  and  have  no  just  relation  to  the  valu- 
ation made  in  such  townships,  towns,  and  villages. 

2.  Because  the  council  did  not  proceed  according  to  law 
in  equalising  the  valuations. 

3.  Because  the  pretended  equalisation  so  made  bears 
oppressively  upon  the  new  townships,  as  compared  with  the 
older,  more  populous,  and  more  wealthy  townships. 

4.  Because  the  by-law  No.  9,  instead  of  imposing  a  rate 
for  the  purposes  mentioned  in  it,  upon  the  whole  rateable 
property  within  the  jurisdiction  of  the  united  counties  of 
Huron  and  Bruce,  restricts  the  rate  to  the  former  county, 
and  expressly  excludes  the  latter  county  from  its  operation. 

5.  Because  it  is  not  shewn  on  the  face  of  the  by-law  that 
the  debts  mentioned  in  it  are  debts  falling  due  within  the 
current  year. 

6.  Because  the  by-law  leaves  it  uncertain  whether  the 
money  to  be  raised  under  it  is  to  be  applied  to  debts  con- 
tracted before  the  passing  of  the  by-law,  or  to  debts  con- 
tracted by  it. 

7.  Because,  according  to  the  recitals  in  by-law  No.  9,  the 
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money  is  to  be  raised  for  one  object,  viz.,  for  paying  the 
interest  and  sinking  fund  on  debentures  issued  for  making 
gravel  roads  in  the  county  of  Huron,  and  in  providing  roads 
and  bridges  in  that  county,  without  stating  when  or  for 
what  account  such  debentures  were  issued,  or  when  payable, 
and  by  what  authority  issued;  and  by  the  enacting  clause  it 
appears  that  the  money  is  to  be  expended  for  two  objects ; 
namely,  to  pay  the  interest  of  the  gravel  road  debentures,  and 
for  the  improvement  of  roads  and  bridges,  without  stating 
what  roads  and  bridges,  in  the  county  of  Huron  ;  and  so  the 
by-law  is  inconsistent  and  uncertain. 

8.  Because,  if  the  objects  be  two,  it  does  not  appear  what 
portion  of  the  money  to  be  raised  is  intended  for  one,  and 
how  much  for  the  other. 

9.  Because  no  day  is  named  in  the  financial  year  in  which 
the  by-law  was  passed,  for  its  taking  effect. 

10.  Because  the  by-law  does  not  state  when  the  debts 
mentioned  in  it  are  payable,  or  their  amount. 

11.  Because  the  by-law  is  in  other  respects  illegal. 

And  in  this  same  term,  R.  A.  Harrison  obtained  also  a  rule 
on  the  defendants,  to  shew  cause  why  a  writ  of  mandamus 
should  not  issue,  commanding  them  to  examine  the  assess- 
ment rolls  of  the  townships,  towns  and  villages  in  the  said 
united  counties,  for  1859,  for  the  purpose  of  ascertaining 
whether  the  valuation  made  in  each  township,  town,  &c.,  for 
the  current  year,  bore  a  just  relation  to  the  valuations,  &c., 
made  in  all  such  townships,  &c.  ;  adding  or  deducting  so 
much  per  cent,  as  might  be  necessary  to  produce  a  just  rela- 
tion between  all  the  valuations  of  real  estate  in  the  united 
counties ;  but  not  to  reduce  the  aggregate  valuation  thereof 
for  the  whole  ux/ited  counties,  as  made  by  the  assessors, 
according  to  the  true  intent  of  the  statute  in  that  respect ; 
and  to  take  care  that  the  valuations  in  the  townships  of 
Morris,  Grey,  Howick  and  Turnberry,  in  the  said  county  of 
Huron,  bore  a  just  relation  to  the  valuations  of  real  property 
in  the  townships  of  Tuckersmith,  Goderich,  Colborne  and 
Biddulph,  and  all  other  the  townships,  towns  and  villages  of 
the  united  counties  ;  and  to  do  whatever  the  court  might  see 
fit  to  command  in  the  premises. 


GIBSON  AND  THE  CORPORATION  OF  HURON  &  BRUCE.  115 


The  by-law  No.  8  was  passed  on  the  30th  of  June,  1860. 
The  by-law  No.  9  was  passed  on  the  same  day. 

By-law  No.  8,  passed  on  the  30th  of  June,  1860,  recited  that 
it  was  necessary  to  raise  and  levy  upon  all  the  rateable  real 
and  personal  property  liable  to  taxation  in  the  united  coun- 
ties of  Huron  and  Bruce,  $51,000,  for  general  county  pur- 
poses, for  the  year  1860 ;  and  it  specified  what  those  purposes 
were  and  the  sum  required  for  each.  Among  these  were 
administration  of  justice,  salaries,  and  councillors'  fees, 
grammar  school,  printing,  stationery,  &c.,  jurors,  contingen- 
cies, township  treasurer's  commission — giving  an  amount  for 
each ;  and  besides  those  the  following :  court-house  deben- 
tures, ?1,160;  Maitland  bridge  debentures,  $2,596;  Bid- 
dulph  gravel  road  debentures,  $1,280  ;  Municipal  loan  fund 
debentures,  $26,640  ; — the  whole  making  up  the  $51,000. 
It  then  recited  that  the  amount  of  rateable  property  within 
the  counties  of  Huron  and  Bruce  amounted  to  $11,182,040, 
according  to  the  equalised  valuation  of  the  different  munici- 
palities within  the  said  united  counties  for  1859  ;  and  that 
it  would  require  the  sum  of  4f  mills  in  the  dollar,  to  be 
raised  upon  the  equalized  assessed  value  of  all  the  rateable 
real  and  personal  property  within  the  said  United  Counties 
of  Huron  and  Bruce,  to  make  the  sum  of  $51,000,  to  be 
expended  as  set  forth  above.  And  it  enacted  that  there  be 
raised,  levied  and  collected  from  all  the  rateable  real  and 
personal  property  within  the  United  Counties,  liable  to  be 
assessed  within  the  then  present  year,  (1860),  $51,000,  to 
be  expended  as  set  forth  in  the  foregoing  schedule.  And 
(sec.  2)  that  the  $51,000  be  apportioned  and  levied  from  the 
respective  municipalities  within  the  said  United  Counties, 
according  to  the  equalised  value  of  the  assessments  for 
1859,  as  their  contingent  proportion  respectively  of  the  sum 
required  for  the  purposes  before  mentioned,  and  which  are 
more  particularly  set  forth  in  the  schedule  at  the  end  of  the 
by-law,  and  forming  part  of  the  same.  Sec.  3. — And  that 
the  sum  to  be  collected  should  be  paid  to  the  county  treas- 
urer by  the  collector,  and  be  by  him  paid  to  the  County 
Council  on  or  before  the  25th  December,  1860,  who  should 
apply  the  same  to  the  purposes  mentioned  in  the  by-law. 
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Then  in  the  schedule  was  set  down  the  proportion  that  each 
municipality  had  to  pay  of  the  $51,000.  This  formed  the 
whole  of  that  by-law. 

The  by-law  No.  9  recited  that  it  was  necessary  to  raise 
$46,213,  for  paying  the  interest  and  sinking  fund  on  the 
debentures  issued  for  making  gravel  roads  in  the  county  of 
Huron,  and  improving  roads  and  bridges  within  the  said 
county ;  and  that  the  town  reeves  for  the  county  of  Bruce 
were  unwilling  that  a  like  or  any  proportionate  sum  should 
be  raised  within  the  county  of  Bruce  ;  wherefore  it  was 
necessary  to  levy  a  special  rate ,  upon  the  county  of  Huron 
for  the  said  purposes.  It  next  recited  that  the  amount  of 
rateable  property  in  the  county  of  Huron  was  $7,675,229, 
according  to  the  last  equalized  asessment  rolls  of  the  muni- 
cipalities within  the  said  county  of  Huron,  being  for  the 
year  1859 ;  and  that  it  would  require  six  mills  in  the  dollar 
fully  to  be  raised  upon  the  equalised  value  of  all  the  rateable 
real  and  personal  property  in  the  county  of  Huron  to  make 
up  the  $46,213.  And  sec.  1  enacted  that  there  be  raised, 
&c.,  upon  the  property,  real  and  personal,  within  the  county 
of  Huron  liable  to  be  assessed  during  the  present  year,  1860, 
$46,213  as  a  special  tax  over  and  above  all  other  rates  and 
taxes,  to  be  expended  in  the  payment  of  the  interest  and 
sinking  fund  of  the  gravel  road  debentures,  and  the  improve- 
ment of  roads  and  bridges  in  the  county  of  Huron.  Sec. 
2  enacted  that  the  $46,213  should  be  apportioned  and  levied 
upon  the  said  respective  municipalities  within  the  said  county 
of  Huron,  according  to  the  equalised  value  of  their  assess- 
ments for  the  year  1859,  as  their  contingent  portion  respec- 
tively of  the  sums  required  for  the  purposes  before  men- 
tioned, and  which  were  more  particularly  set  forth  in  the 
schedule  at  the  end  of  the  by-law,  and  forming  part  of  the 
same.  Sec.  3.  And  that  the  sums  so  to  be  levied,  &c., 
should  be  paid  over  by  the  collectors  to  the  proper  officers 
as  provided  by  law,  and  by  them  paid  over  to  the  County 
Treasurer  on  or  before  the  25th  December,  1850,  who  should 
apply  and  pay  the  same  to  the  purposes  for  which  they  had 
been  specially  appropriated  by  this  by-law.  Then  followed 
a  schedule  specifying  the  proportion  of  the  $46,213  that 
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each  municipality  had  to  pay.  This  formed  the  whole  of 
by-law  No.  9. 

The  applicant,  Gibson,  made  an  affidavit  that  he  was  an 
inhabitant  and  ratepayer  of  the  township  of  Howick,  in  the 
county  of  Huron,  and  as  such  had  an  interest  in  the  by-law, 
and  a  copy  of  the  by-laws  was  stated  by  him  to  have  been 
received  by  him  from  the  clerk  of  the  united  counties,  as 
they  stood  in  the  printed  pamphlet  annexed  to  his  affidavit. 
The  clerk  certified  them  to  be  true  copies,  and  that  they 
were  passed  on  the  30th  of  June,  I860.  Gibson  swore  that 
he  received  them  certified  under  the  corporate  seal.  The 
clerk  refused,  he  said,  to  give  him  a  copy  otherwise  than  by 
certifying  at  the  foot  of  each  by-law  as  printed  in  the 
pamphlet. 

Richards,  Q.  C,  shewed  cause.  He  cited  Consol.  Stats. 
U.  C,  ch.  55,  sees.  70,  71,  72,  ch.  54,  sees.  222,  288,  289, 
292. 

Sarrison  supported  the  rules,  citing  Tylee  and  The  Muni- 
cipality of  Waterloo,  9  U.  C.  R.  575 ;  Regina  v.  The  Com- 
missioners of  Land  Tax  for  the  Tower  Division,  2  E.  &  B. 
694. 

The  contents  of  the  affidavits  filed  are  sufficiently  stated 
in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  by-law  No.  9  seems  to  be  sufficiently  verified,  though 
I  confess  I  was  long  in  detecting  the  seal,  if  it  can  be  called 
one,  to  the  clerk's  certificate. 

Then,  as  to  the  by-law  No.  8,  we  do  not  see  that  we  should 
be  justified  in  setting  it  aside  on  the  grounds  stated,  when 
we  find  how  the  complaints  and  objections  of  Gibson  are 
met.  Most  clearly  we  have  no  authority  to  place  ourselves 
in  the  situation  of  the  council  and  to  judge  for  them,  still  less 
to  place  ourselves  above  them  and  overrule  their  valuation 
upon  our  ideas  merely  of  what  would  be  more  just  and  more 
reasonable  in  regard  to  amount.  They  are  to  be  the  judges, 
and  undoubtedly  they  have  better  means  of  judging  than  we 
have.    We  speak  now  merely  in  referojice  to  what  is  com- 
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plained  of  as  to  the  hard  and  unequal  effect  of  the  valuation. 
There  is  no  question  that  they  were  bound  to  conform  to  the 
directions  of  the  statutes  in  the  method  of  proceeding ;  that 
is,  they  are  not  to  violate  them.  It  is  imputed  to  them  that 
they  have  done  so  in  this  case ;  but  we  do  not  see  that  that 
is  made  out  satisfactorily,  when  we  look  at  the  affidavits  on 
both  sides. 

The  affidavits  filed  in  answer  to  this  application  state 
positively  that  the  council  did  examine  the  assessment  rolls 
of  the  year  1859,  as  well  as  those  of  the  current  year  1860, 
and  we  cannot  therefore  assume  that  the  contrary  statements 
are  true,  and  act  upon  them  as  if  they  were  undisputed.  So, 
also,  as  regards  the  alleged  unequal  operation  of  the  by-law, 
the  statements  are  denied  on  oath  and  in  a  very  circumstan- 
tial manner ;  and  we  repeat  that,  as  regards  the  reasonableness 
of  the  valuations,  and  the  conclusions  to  be  come  to  on  that 
point  by  comparing  the  value  set  upon  land  in  one  munici- 
pality with  the  value  set  upon  land  in  another,  it  is  not  our 
province  to  judge  of  that ;  and  if  it  were,  still  there  are 
various  circumstances  to  be  taken  into  consideration  as  bear- 
ing upon  the  question  of  computation  and  value,  which  we 
have  not  the  means  of  judging  of,  for  want  of  that  local 
knowledge  which  the  members  of  the  council,  chosen  by  the 
people  themselves,  must  be  supposed  to  possess,  and  doubtless 
do  possess.  It  is  not  merely  the  fact  that  one  township  has 
been  long  settled,  and  another  not  so  long,  that  should  alone 
influence  the  judgment  in  making  the  comparison,  nor  the 
number  of  inhabitants,  though  these  are  circumstances  that 
naturally  should  have  been,  and  we  may  suppose  must  have 
been,  taken  into  consideration.  Quality  of  soil  and  of  timber, 
abundance  or  scarcity  of  water,  convenience  of  communica- 
tion by  land  or  water,  distance  from  market,  and  the  descrip- 
tion of  inhabitants  as  well  as  their  numbers,  are  matters  that 
require  to  be  considered  in  comparing  one  township  with 
another ;  and  when  these  and  all  other  matters  have  been 
considered,  the  conclusions  which  they  may  seem  to  lead  to 
are  by  law  to  be  formed  by  the  council  and  not  by  this  court. 

We  do  not  mean  to  say  that  there  might  not  be  some  case 
so  extraordinary  in  its  circumstances  as  to  warrant  this  court 
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in  giving  effect  to  complaints  urged  against  a  by-law  of  this 
nature,  which  might  be  more  or  less  connected  with  the 
propriety  of  the  valuations  settled  by  the  council  under  the 
70th  and  71st  clauses  of  the  existing  Assessment  Act  (Consol. 
Stats.  U.  C,  ch.  55).  It  is  not  necessary  to  determine  that 
point,  for  certainly  this  does  not  appear  to  be  a  case  in  which 
injustice  can  be  shewn  to  have  been  done,  so  monstrous  and 
so  manifest  as  to  leave  no  doubt  that  the  council  did  not 
exercise  that  authority  with  an  honest  intention.  Doubtless 
the  council  were  bound  to  follow  the  directions  of  the  statute 
in  their  method  of  proceeding ;  but  having  read  the  affidavits 
on  both  sides,  we  think  we  cannot  say  that  they  have  disre- 
garded the  directions  of  the  legislature. 

As  to  the  land  in  the  one  county  being  valued  independ- 
ently, and  without  regard  to  the  value  of  the  land  in  the 
other  county,  that  appears  to  be  satisfactorily  disproved. 

The  fourth  objection  is  repelled  by  the  affidavits  filed  on 
the  part  of  the  council. 

The  legislature,  indeed,  have  not  attempted  to  prescribe 
by  what  method  of  proceeding  the  townships,  towns  and 
villages  shall  be  made  to  bear  a  just  relation  to  each  other 
in  regard  to  the  assessed  value  of  property.  They  could 
hardly  have  succeeded  in  any  attempt  to  do  so.  It  must  of 
necessity  be  left  to  the  judgment  of  those  who  are  to  conduct 
the  operation.  We  may  suppose  the  council  fixing  upon 
some  one  township  or  town,  &c.,  in  the  first  place,  as  that  in 
which  the  value  appears  to  have  been  assigned  with  the 
strictest  regard  to  truth  and  justice ;  and  then,  having  selected 
such  a  standard,  we  may  suppose  them  taking  up  each  other 
township,  town,  &c.,  and  adjusting  the  valuation  by  such 
standard.  In  doing  this  the  council  must  be  governed  by 
their  own  judgment,  and  could  not  in  the  nature  of  things 
have  any  rule  given  to  them  by  which  they  could  arrive  at 
any  particular  result.  It  must  be  entirely  a  matter  of  opin- 
ion, whether  if  land  cleared  or  uncleared  in  township  A.  is 
valued  at  such  a  sum  per  acre,  land  in  township  B.  ought  to 
be  valued  at  any  and  what  other  sum  per  acre.  When  the 
council  shall  have  adjusted  the  proportionate  value  which 
land  in  one  township  bears  to  land  in  the  other,  and  shall 
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have  compared  them  all  by  some  one  standard,  then  they 
have  to  ascertain  and  express  how  much  per  cent,  must  be 
added  to  or  deducted  from  the  assesments  in  each  township 
respectively  to  make  them  all  bear  a  just  relation  to  each 
other.  That  is  not  given  as  a  rule  or  method  of  proceeding 
that  can  guide  or  assist  the  council  in  adjusting  the  relation 
between  the  several  townships,  but  as  a  method  by  which 
they  are  to  express  to  the  collectors  the  effect  of  the  relation 
which  they  have  established,  as  leading  to  an  addition  or  de- 
duction of  so  much  per  cent,  to  or  from  the  assessment  of 
each  individual,  according  as  they  have  found  the  assessment 
that  had  been  made  in  the  particular  township  too  high  or 
too  low  as  compared  with  the  standard  which  they  have  re- 
solved to  abide  by.  This  direction  to  the  collector  makes 
his  duty  afterwards  simple  and  precise  enough.  But  the 
business  of  the  council  in  equalising  the  assessments  so  as  to 
make  all  the  townships,  &c.,  bear  a  just  relation  to  each 
other,  is  one  that  cannot  be  accomplished  by  any  arithmetical 
calculation.  No  two  bodies  of  men,  and  no  two  individuals, 
could  be  expected  to  arrive  at  the  same  conclusions  if  they 
attempted  to  make  the  adjustment  independently  of  each 
other.  The  legislature  have  not  attempted  to  instruct  them 
how  they  are  to  proceed  in  order  to  do  equal  justice ;  they 
have  done  the  best  they  could  in  committing  the  duty  to 
them,  in  general  terms,  of  equalising  the  assessments  so  as  to 
'produce  a  just  relation^  but  have  necessarily  left  it  to  them 
to  work  out  the  problem  as  they  best  can.  It  is  a  thing 
more  easily  talked  of  than  done.  I  confess  I  think  that, 
although  the  person  who  framed  the  70th  and  71st  clauses  of 
ch.  55,  Consol.  Stats.  U.  C,  may  have  understood  very 
clearly  himself  what  he  intended,  he  has  not  succeeded  in 
making  his  meaning  quite  intelligible  to  others. 

As  regards  the  other  by-law.  No.  9,  besides  taking  some 
of  the  objections  to  it  which  were  made  grounds  of  complaint 
against  by-law  No.  8,  an  additional  objection  is  taken  (the 
4th  objection)  for  which  there  certainly  is  no  foundation, 
for  the  288th  section  of  the  Municipal  Act  expressly  provides 
"  that  the  councils  of  united  counties  may  make  appropria- 
tions and  raise  funds  to  enable  either  county  separately  to 


GIBSON  ANt)  THE  COBPORA^TION  01^  HIJROI^  Jb  BRtJCE.^12l 

carry  on  such  improvements  as  may  be  required  by  the  in- 
habitants thereof."  In  that  respect  therefore  there  has  been 
nothing  wrong  done  by  this  by-law.  (a) 

There  are  objections  of  another  kind  made  to  this  by-law, 
which  are  all  founded  upon  the  assumption  that  it  is  a  by-law 
passed  for  raising  money  for  services  not  belonging  to  the 
current  year,  or  to  pay  debts  not  falling  due  within  that  year. 
But  we  do  not  see  that  we  should  be  warranted  in  treating 
this  by-law  as  one  of  that  description.    For  all  that  appears 
on  the  face  of  it,  it  is  open  to  no  such  objection.    The  in- 
terest and  sinking  fund  spoken  of  may  have  no  relation  to 
any  other  than  the  current  year,  and  the  same  may  be  said 
as  to  the  improvements  of  roads  and  bridges,  which  required 
money  to  be  laid  out  upon  them.    The  statutes  do  require 
that  by-laws  to  be  passed  for  certain  purposes  shall  contain 
particular  recitals  and  provisions,  but  from  the  absence  of 
any  such  recitals  and  provisions  we  are  not  at  liberty  to 
infer  any  thing  against  the  validity  of  the  by-law,  unless 
we  can  see  clearly  on  the  face  of  the  by-law,  or  have  other- 
wise shewn  to  us,  that  the  by-law  was  passed  for  a  pur- 
pose which  required  them  to  be  inserted.    If,  for  all  that 
appears,  the  by-law  may  be  legal,  we  are  not  to  conjecture 
the  existence  of  facts  that  would  render  it  illegal.    It  is 
upon  this  principle  that  awards  made  by  individuals  are  dealt 
with,  and  we  should  not  be  less  considerate  in  upholding 
by-laws  made  by  municipal  councils,  which  are  chosen  by 
the  people,  and  are  intrusted  by  the  legislature  with  exten- 
sive powers.  (5)    It  is  difficult  to  foresee  how  much  public 
inconvenience  may  be  sometimes  occasioned  by  quashing 
by-laws  after  they  have  been  acted  upon,  and  though  this 
can  never  be  admitted  as  a  reason  for  sustaining  what  has 
been  clearly  shown  to  be  illegal,  it  is  a  strong  reason  for 
declining  to  quash  a  by-law  except  on  some  clear  grounds. 
We  do  not  see  any  case  of  illegality  clearly  made  out  against 
the  by-laws  now  moved  against,  and  therefore  discharge  the 
rule  for  quashing  them,  with  costs. 

(a)  This  objection  having  been  raised  by  inadvertence  vras  abandoned  by 
counsel  on  arguments 
(5)  See  Cameron  and  the  Municipality  of  East  Nissouri,  13  U.  C.  R.  190. 
16  VOL,  XX. 
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As  to  the  application  for  a  mandamus,  we  do  not  see  the 
necessity  for  giving  any  such  general  directions  to  the  muni- 
cipal council  as  we  are  asked  to  give.  We  do  not  find  that 
they  have  violated  the  statute  in  their  mode  of  proceeding, 
or  that  they  have  left  any  thing  undone  which  they  were  re- 
quired to  do.  The  case  cited  of  the  Queen  v.  The  Commis- 
sioners of  Land  Tax  for  the  Tower  Division  of  Middle- 
sex, (2  E.  &  B.  694,)  is  only  an  authority  for  shewing  that 
the  court  may  issue  a  mandamus  to  compel  a  legal  and  just 
assessment,  when  they  see  a  clear  ground  to  interpose,  but 
the  reasoning  in  the  case,  and  the  manner  in  which  it  was 
disposed  of,  shews  that  the  court  will  not  interpose  unless 
upon  some  specific  and  clear  ground. 

We  think  this  rule  also  must  be  discharged  with  costs. 

Rules  discharged. 


During  this  term  the  following  gentlemen  were  called 
to  the  bar: — ALEXANDER  Mairs,  Theodore  Henderson 
Spencer,  John  Livingston,  David  Blain,  Thomas  Henry 
Bull,  James  Alexander  McCulloch. 
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August  27th,  1860. — The  following  rule  was  read  in 
court: — 

IN  THE  COURT  OF  QUEEN'S  BENCH  AND  COURT 
OF  COMMON  PLEAS. 

Trinity  Term,  24  Vic,  1860. 

1st.  It  is  ordered,  that  from  and  after  the  first  day  of  this 
present  Trinity  Term,  24  Victoria,  Rule  No.  155,  of  this 
Court  of  Trinity  Term,  1856,  be  rescinded,  and  that  the 
following  be  substituted  therefor : — No.  155.  In  any  action 
of  the  proper  competence  of  the  county  or  division  courts 
respectively,  in  which  final  judgment  shall  be  obtained  by 
a  plaintiff  without  trial,  or  in  which  plaintiff  shall  obtain 
execution  on  proceedings  in  the  nature  of  a  final  judgment, 
no  more  than  county  or  division  court  costs,  as  the  case  may 
be,  shall  be  taxed  without  the  special  order  of  the  court  or  a 
judge,  but  this  rule  shall  not  extend  to  costs  on  interlocutory 
proceedings. 

2nd.  It  is  also  ordered  that  rule  No.  16,  of  Trinity  Term, 
20  Vic,  be  rescinded,  and  the  following  substituted  therefor: 
The  offices  of  the  clerks  of  the  Crown  and  Pleas  shall  be  kept 
open  as  follows  :  that  is  to  say,  during  term  from  ten  in  the 
morning  till  four  in  the  afternoon,  and  (except  between  the 
1st  day  of  July,  and  21st  day  of  August)  at  other  times  from 
ten  in  the  morning  until  three  in  the  afternoon,  Sundays, 
Christmas  day.  Good  Friday,  Easter  Monday,  New  Year's 
Day,  and  the  birthday  of  the  Sovereign,  and  any  day 
appointed  by  general  proclamation  for  a  general  fast  or 
thanksgiving,  excepted ;  and  between  the  first  day  of  July 
and  twenty-first  day  of  August,  both  days  inclusive,  when 
the  said  offices  shall  be  open  from  half-past  nine  in  the  fore- 
noon until  twelve  o'clock  noon. 

JNO.  B.  ROBINSON,  C.  J. 
WM.  H.  DRAPER,  C.  J.  C.  P. 
A.  McLEAN,  J. 
ROBT.  E.  BURNS,  J. 
WM.  B.  RICHARDS,  J. 
JOHN  H.  HAGARTY,  J. 
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Present : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
"       Archibald  McLean,  J. 
"       Robert  Easton  Burns,  J. 


In  the  matter  of  John  Anderson,  committed  under 
the  extradition  treaty  with  the  United  States. 

Extradition — Murder  committed  hy  a  slave  to  prevent  capture — Ashburton 
treaty — Consol.  Stats.  C,  ch.  89. 

A.,  being  a  slave  in  the  state  of  Missouri,  belonging  to  one  M.,  had  left 
his  owner's  house  with  the  intention  of  escaping.  Being  about  thirty 
miles  from  his  home  he  met  with  D.,  a  planter,  working  in  the  field  with 
his  negroes,  who  told  A.  that  as  he  had  not  a  pass  he  could  not  allow  him 
to  proceed,  but  that  he  must  remain  until  after  dinner,  when  he,  D,,  would 
go  with  him  to  the  adjoining  plantation,  where  A.  had  told  him  that  he 
was  going.  As  they  were  walking  toward's  D.'s  house  A.  ran  off,  and  D. 
ordered  his  slaves,  four  in  number,  to  take  him.  During  the  pursuit  D., 
who  had  only  a  small  stick  in  his  hand,  met  A.,  and  was  about  to  take 
hold  of  him,  when  A.  stabbed  him  with  a  knife,  and  as  D.  turned  and  fell 
he  stabbed  him  again.    D.  soon  afterwards  died  of  his  wounds. 

By  the  law  of  Missouri  any  person  may  apprehend  a  negro  suspected  of 
being  a  runaway  slave,  and  take  him  before  a  justice  of  the  peace  ;  any 
slave  found  more  than  twenty  miles  from  his  home  is  declared  a  runaway ; 
and  a  reward  is  given  to  whoever  shall  apprehend  and  return  him  to  his 
master, 

A.  having  made  his  escape  to  this  province  was  arrested  here  upon  a 
charge  of  murder,  and  the  justice  before  whom  he  was  brought  having 
committed  him,  he  was  brought  up  in  this  court  upon  a  habeas  corpus, 
and  the  evidence  returned  under  a  certiorari. 

It  was  contended  that  as  A.  acted  only  in  defence  of  his  liberty  there  was 
no  evidence  upon  which  to  found  a  charge  of  murder  if  the  alleged  offence 
had  been  committed  here,  and  that  he  could  not  be  demanded  by  the 
treaty. 

Held,  that  under  the  Ashburton  treaty  and  our  statute  for  giving  effect  to 
it,  Consol,  Stats.  C,  ch.  89,  the  prisoner  was  liable  to  be  surrendered. 

McLean,  J.,  dissenting,  and  holding  that  the  information,  warrant  of 
commitment,  and  evidence,  (to  which  no  objection  was  taken  on  argu  - 
ment,) were  insufficient :  that  if  the  charge  had  been  clearly  made  out  the 
case  was  not  within  the  treaty;  and  that  the  prisoner  therefore  was 
entitled  to  his  discharge. 

The  prisoner,  John  Anderson,  having  been  arrested  upon 
a  charge  of  murder  committed  in  the  state  of  Missouri,  a 
writ  of  Habeas  Corpus  was  granted,  upon  which  he  was 
brought  up  from  the  gaol  of  the  county  of  Brant. 
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He  was  a  negro,  and  had  been  a  slave  in  that  state.  The 
homicide  was  admitted,  but  it  was  contended  that  as  the  per- 
son killed  was  at  the  time  in  pursuit  of  the  prisoner,  who  was 
endeavouring  to  escape  from  slavery,  and  acted  only  in  de- 
fence of  his  freedom,  the  evidence  failed  to  shew  any  ground 
for  a  charge  of  murder  according  to  our  law,  and  that  the 
surrender  of  the  prisoner  could  therefore  not  be  claimed. 

The  magistrate  committed  the  prisoner,  but  the  question 
being  one  of  importance,  the  government  desired  to  obtain 
the  opinion  of  the  court  upon  the  legal  construction  of  the 
treaty ;  and  upon  the  argument  the  counsel  for  the  prosecu- 
tion expressly  waived  all  objection  to  the  right  to  review  the 
justices'  decision. 

The  case  having  excited  much  attention  both  here  and  in 
England,  the  evidence  and  proceedings  before  the  magistrates 
are  given  at  length,  as  filed  upon  the  return  to  the  writ  of 
Habeas  Corpus,  and  under  a  Certiorari  which  had  issued  to 
the  justices. 

INFORMATION. 

Province  of  Canada,  "I  The  information  and  complaint  of 
County  op  Brant,  j  James  A.  Gunning,  of  the  City  of 
Detroit,  in  the  State  of  Michigan,  taken  this  thirtieth  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty,  before  the  undersigned,  one  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county  of  Brant, 
who  saith  that  one  John  Anderson  did  on  the  28th  day  of 
September,  A.  D.,  1853,  wilfully,  deliberately,  and  mali- 
ciously murder  one  Seneca  T.  P.  Diggs,  in  the  county 
of  Howard,  in  the  State  of  Missouri,  one  of  the  United 
States  of  America ;  all  of  which  this  deponent  doth  verily 
believe. 

(Signed)      J.  A.  GUNNING. 

Sworn  before  me,  the  day  and  year  first  above  mentioned, 
at  Brantford. 

(Signed)      W.  MATHEWS,  J.  P. 

EVIDENCE. 

Brantford,  Sept.  27,  1860. 
Province  of  Canada,"^  Examination  of  John  Anderson, 
County  op  BrAnt,     >    charged  by  J.  A.  Gunning  with 
To  wit :  J     having  wilfully,  deliberately,  ma- 

liciously, and  feloniously  murdered  one  Seneca  T.  P.  Diggs, 
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of  Howard  County,  in  the  State  of  Missouri,  one  of  the 
United  States  of  America,  on  the  28th  day  of  September, 


Prisoner,  by  counsel,  G.  M.  Wilson,  Esq.,  denies  the 
charge. 

William  0.  Baher^  sworn,  says. — I  live  in  Howard  county, 
in  the  state  of  Missouri.  I  have  lived  there  ever  since  1844, 
except  one  year,  I  lived  in  the  same  state  during  that  time, 
part  in  Saline  county  and  part  in  Jackson  county.  I  work 
at  the  carpenter  trade,  and  sometimes  work  on  a  farm.  I 
know  the  prisoner.  He  was  a  slave  and  belonged  to  Moses 
Burton,  of  Howard  county,  state  of  Missouri,  where  I  first 
knew  him.  I  became  acquainted  with  him  in  the  fall  of 
1844.  He  lived  with  Mr.  Burton  when  I  went  to  Missouri 
in  1844,  and  continued  with  him  until  1853.  He  went  by 
the  name  of  Jack  Burton.  The  last  I  saw  of  him  was  in 
1853,  until  I  saw  him  in  this  country.  I  am  certain  of  An- 
derson's identity.  I  did  not  see  him  from  1853  until  I  came 
here.  Burton  transferred  him  in  1853  to  McDonald,  of 
Saline  county,  about  thirty  or  thirty-two  miles  away  (that  is 
Burton's  from  McDonald's).  Anderson  had  a  wife.  She 
lived  with  Samuel  Brown,  in  Howard  county.  That  was  a 
mile  and  a  half  or  two  miles  from  Burton's.  I  know  a  man 
of  the  name  of  Givens.  He  lived  about  six  miles  from 
Brown's.  Seneca  T.  P.  Diggs  and  Givens  lived  on  adjoining 
farms.  I  know  Anderson  was  in  the  neighborhood  of 
Brown's  in  September,  1853.  I  live  in  the  neighbourhood 
of  Brown's  since  1853.  I  have  not  heard  of  Anderson 
being  there  since  1853.  I  first  saw  Anderson  in  Simcoe 
gaol,  in  Canada ;  he  was  brought  out,  and  two  others,  coloured 
persons,  with  him ;  I  knew  him  the  moment  I  saw  him.  He 
has  a  mark  on  his  fingers;  his  right  fore-finger  is  stiif  on  the 
joint ;  I  heard  he  had  a  cut  on  one  of  his  legs  ;  don't  know 
this  from  own  knowledge.  Diggs,  Brown,  Givens,  and  my- 
self, all  lived  in  Howard  county.  Diggs  is  not  now  living. 
I  saw  him  lying  in  bed  suiFeHhg  from  a  woiind  he  received 
from  a  knife ;  he  died  in  fourteen  days  after  he  was  stabbed. 
He  lived  four  days  a.fter  I  last  saw  him.  I  saw  him  twice 
after  he  was  wounded.  The  first  time  I  saw  him  he  told 
me  that  a  man  by  the  name  of  Jack,  who  belonged  to  a  man 


farm  and  spoke  to  him,  and  asked  him  the  way  to  Charles 
Givens.  Diggs  said  he  told  him  to  go  in  and  eat  dinner,  and 
he  would  go  to  Givens'  with  him.  He  further  stated  that  he 
started  to  go  to  the  house.  He  (Diggs)  thought  that  An- 
derson was  going  in.    Jack  told  him  that  he  was  going  to 


1853. 


Saline  county,  was  passing  his 
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Givens'  for  the  purpose  of  getting  Givens  to  buy  him.  He 
then  broke  and  ran  away.  He  called  out  to  his  black  boys  to 
catch  him.  They  ran  in  a  circle,  and  after  running  for  some 
time,  when  Mr.  Diggs  was  going  over  a  fence,  Jack  came  in 
contact  with  him  and  stabbed  him.  I  saw  one  cut  in  his 
right  side.  The  doctor  told  me  he  would  die.  This  took 
place  the  same  day.  He  seemed  to  be  suffering  very  much 
when  I  saw  him.  The  doctor  said  he  would  die  from  the 
wound. 

Cross-examined  hy  Mr.  Wilson, — I  knew  he  had  a  stiff 
finger  ever  since  I  was  acquainted  with  him  ;  don't  know 
how  he  got  it.  I  have  frequently  had  hold  of  his  hand.  I 
saw  Anderson  once  in  September,  1853,  in  Howard  county, 
a  day  or  two  before  the  cutting  of  Diggs.  He  was  on 
Brown's  farm ;  he  was  running  from  a  couple  of  my  neigh- 
bours, to  keep  them  from  taking  hold  of  him;  they  wanted  to 
deliver  him  up  to  McDonald.  He  had  been  out  from  Mc- 
Donald's about  three  weeks.  They  supposed  Anderson  had 
ran  away  from  McDonald,  as  his  wife  was  on  that  side  of 
the  river.  Mr.  Diggs  said  he  asked  Anderson  if  he  had  a 
pass.  There  have  been  slaves  escaping  occasionally  from 
there.  I  did  not  swear  that  Diggs  told  me  he  had  received 
but  one  cut.  The  doctor's  name  was  Samuel  Crewse;  he  was 
understood  to  be  a  regular  physician,  practising  for  years. 
The  county  of  Howard  employed  me  to  come  over  here.  I 
have  no  authority.  I  came  to  identify  the  prisoner.  The 
county  of  Howard  is  to  pay  me  for  this.  They  pay  my  ex- 
penses and  two  dollars  and  a  half  per  day  ;  I  draw  it  from 
the  clerk.  The  clerk's  name  is  Charles  H.  Stewart.  I  am 
not  paid  from  other  persons  or  from  other  sources.  Mr. 
Diggs,  when  I  first  saw  him,  understood  what  he  was  talking 
about. 

The  case  was  adjourned  until  ten  o'clock  next  day,  but  at 
the  request  of  counsel  on  both  sides  it  was  resumed  on  the 
same  day. 

Messrs.  Freeman  and  Tisdale  appeared  for  the  prisoner  ; 
Messrs.  Van  Norman  and  MeKerlie  for  the  plaintiffs. 

W.  0.  Baher,  re-called. — Hive  in  Howard  county,  state  of 
Missouri.  Anderson  was  a  slave  there,  in  Missouri.  1  did 
not  see  the  wound  made.  Diggs  told  me  it  was  about  din- 
ner-time when  he  first  saw  Anderson.  He  asked  him  to  take 
dinner  at  his  house,  when  Anderson  broke  away  from  him. 
Diggs  was  trying  to  stop  him.  Diggs  was  trying  to  stop 
him  from  running  away  from  his  master,  McDonald.  I 
understood  he  was  going  to  be  sold.    He  went  towards 
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Giveos',  to  induce  him  to  buy  him.  A  slave  does  not  sell 
himself,  but  sometimes  he  tries  to  get  an  exchange  of  mas- 
ters ;  but  they  have  no  right  by  law  to  do  so.  He  was  going 
to  induce  Givens  to  buy  him.  Diggs  told  him  the  law  of  the 
state  compelled  him  to  stop  him  if  he  had  no  pass.  Diggs 
asked  him  to  go  to  his  house.  Biggs  and  they  started  to 
the  house.  When  they  got  on  a  piece  Jack  broke  loose  and 
broke  away.  It  was  at  dinner-time  when  he  saw  Jack  first, 
and  told  him  to  go  to  his  house  and  get  dinner,  and  he  would 
go  along  with  him.  After  he  broke  and  ran  away  from  him 
the  parties  who  pursued  him  made  a  circle.  Jack  ran  in  a 
circle.  Diggs  called  to  his  black  boys  to  catch  him.  They 
started  after  him.  There  were  three  or  perhaps  more  black 
boys.  Diggs  was  going  to  stop  him  to  return  him  to  his 
master,  McDonald,  in  slavery.  It  was  in  that  pursuit  that 
Diggs  was  stabbed  and  got  his  death  blow.  Did  not  under- 
stand from  Diggs  it  was  to  do  Jack  any  harm.  They  tried 
to  catch  him,  but  merely  to  retain  him. 

Examined  hy  Messrs.  McKerlie  and  Van  iVbrman.— From 
the  time  I  knew  Anderson  his  character  was  bad ;  he  was 
savage  and  ill-disposed.  As  they  were  making  a  circle 
Diggs  was  getting  over  a  fence.  Jack  was  coming  towards 
him  and  tried  to  stop  him,  and  he,  Diggs,  was  going  to  take 
hold  of  him  to  stop  him.  Jack  was  coming  towards  him  and 
stabbed  him. 

Examined  hy  Mr.  Freeman, — As  Diggs  got  over  the 
fence  they  came  in  contact,  and  he  received  the  stab. 
Diggs  had  gone  to  the  fence  to  stop  him,  so  he  said  to  me. 
The  prisoner  had  difficulties  with  the  man  who  raised  him. 
He  refused  to  do  what  he  was  bid,  and  on  one  occasion  he 
refused  to  catch  his  master's  horse  when  he  was  told.  He 
and  his  master  had  some  words ;  there  were  no  blows  struck. 
Dont  know  personally  any  other  act,  but  his  public  reputa- 
tion was  bad  for  stealing  and  being  a  thief.  Don't  k^ow  he 
was  ever  convicted.  The  neighbours  said  he  stole.  Don't  know 
he  ever  stole  from  his  master.  He  was  accused  for  stealing 
chickens,  eggs,  and  butter.  Don't  know  that  he  was  ever 
brought  before  a  justice  for  it.  Samuel  Brown  accused  him 
of  this.  Jno.  M.  Harris  and  Jno.  C.  George  Brown  accused 
him  for  stealing  eggs,  the  others  of  butter  and  chickens. 
Can't  say  when  it  was.  These  accusations  are  common 
there  against  the  coloured  people.  It  was  in  1847  and  1848 
I  heard  this.  He  was  there  at  this  time,  but  he  was  not 
taken  up  for  any  of  these  things. 

Thomas  D.  Biggs,  sworn. — I  am  the  son  of  Seneca  T.  P. 
Diggs,  of  Howard  county,  state  of  Missouri.  I  have  always 
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resided  at  home  ;  was  not  at  home  when  my  father  received 
his  wounds.  When  I  returned  home  I  found  my  father  in  bed. 
He  was  suffering  very  much  ;  he  never  rose  from  a  bed  of  suf- 
fering ;  he  never  spoke  of  recovering  ;  he  thought  he  would 
not  get  well.  The  doctor  told  the  family  my  father  would 
not  get  well.  Two  or  three  days  before  my  father  died  he 
wished  to  speak  to  me,  and  I  went  to  him,  and  he  said  he 
would  soon  be  dead,  he  could  not  live  much  longer.  He 
spoke  of  my  mother  and  brother  and  sisters.  He  spoke  of 
the  cutting  affair.  He  said  he  went  to  the  barn  with  the 
hands  to  take  in  tobacco :  he  got  through  before  12  o'clock, 
or  a  little  before.  He  started  for  dinner.  He  came  across  a 
nigger.  He  had  no  pass.  He  asked  him  where  he  was  going 
and  who  he  belonged  to.  The  nigger  told  him  he  was  going 
to  Charley  Givens  to  get  him  to  buy  him.  He  belonged  to 
a  man  on  the  other  side  of  the  river  of  the  name  of  McDon- 
ald. He  said  he  did  not  want  to  live  on  the  other  side  of 
the  river.  Samuel  Brown  had  his  wife.  My  father  asked 
him  if  he  had  a  pass.  He  said  no.  My  father  told  him  it 
looked  suspicious  living  so  far  off;  he  must  be  a  runaway. 
My  father  told  him  he  could  not  allow  him  to  go  without  a 
pass,  as  he  would  be  held  responsible.  He  told  him  to  go 
to  the  house  and  get  his  dinner,  and  he  would  go  with  him 
to  Charley  Givens'  and  he  would  see  about  the  matter.  He 
started  on  to  the  house.  The  negro  was  going  on  very 
quietly.  All  at  once  he  started  off  and  ran.  He  said  he 
told  his  negroes  to  catch  him.  They  started  after  him,  and 
he  went  with  my  brother.  He  was  not  able  to  go  so  fast 
and  he  stayed  with  him.  After  they  had  run  around  some 
time  the  negro  met  him.  The  negro  ran  at  him  and  stabbed 
him.  He  had  a  little  stick  in  his  hand,  and  as  the  negro  ran 
at  him  he  struck  at  him.  The  negro  cut  him  a  little  in  the 
wrist ;  he  then  stabbed  him  in  his  breast.  The  blow  stunned 
him.  He  turned  to  leave  and  his  feet  caught  in  something,  and 
while  he  w^as  in  the  act  of  falling,  or  had  fallen,  he  stabbed 
him  again  in  the  back.  The  negro  then  immediately  ran. 
The  paw-paw  is  a  very  light  wood ;  it  never  grows  large. 
The  one  my  father  had  was  small.  I  am  twenty-five  years 
old  last  December.  My  father  was  a  delicate  man,  slim  and 
small ;  his  height  was  six  feet.  He  was  slight,  spare-made ; 
he  would  not  be  able  to  cope  with  the  prisoner.  His  health 
was  not  good.  They  considered  the  negro  a  runaway.  My 
father  was  about  thirty  miles  from  McDonald's,  as  I  have 
heard.  He  did  not  live  in  the  same  county  with  father.  I 
suppose  my  father  wanted  to  catch  the  negro.  I  would  sup- 
pose he  wanted  to  return  him  to  the  owner ;  he  was  a  slave, 
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I  have  no  doubt.  Prisoner  is  about  five  feet  eight  or  nine 
inches  ;  his  weight  is  about  one  hundred  and  sixty  or  seventy 
pounds.  My  father's  usual  weight  was  about  one  hundred 
and  thirty-five  or  forty  pounds.  When  the  negro  ran  at  my 
father  he  had  the  knife  drawn  in  his  hand. 

j5.  Hazelhurst,  sworn. — I  live  in  Brantford ;  am  a  county 
constable.  Prisoner  made  no  statement  to  me  but  what  he 
said  in  court ;  he  said  he  was  attempting  to  get  away  and  he 
cut  a  man,  but  he  did  not  believe  he  was  dead.  This  took 
place  in  the  state  of  Missouri.  He  said  he  was  chased  in 
attempting  to  get  away  and  he  cut  a  man.  I  understood  he 
was  getting  away  from  slavery. 

S.  B,  Freeman,  counsel  for  prisoner,  consents  that  the 
evidence  of  Phil,  a  slave,  shall  be  taken  as  evidence. 

Phil,  a  slave,  the  property  of  Frances  A.  Diggs,  widow 
of  Seneca  T.  P.  Diggs,  of  lawful  age,  being  produced,  sworn, 
and  examined,  deposeth  and  saith :  Next  fall  will  be  seven 
years  ago  a  negro  man  came  to  us,  (my  master,  Seneca  T. 
P.  Diggs,  and  the  balance  of  the  negroes,)  in  my  master's 
field.  My  master  asked  him  if  he  had  a  pass  ;  he  said  he 
did  not  have  a  pass  ;  master  told  him  he  could  not  let  him 
go  clear  without  a  pass.  He  told  my  master  that  a  man  by 
the  name  of  Burton  raised  him  :  that  he  now  belonged  to  a 
man  over  the  river  by  the  name  of  Macdonald :  that  he  had 
a  wife  at  Mr.  Sam.  Brown's,  in  Howard  county  :  that  he  was 
then  going  to  Mr.  Givens  to  get  Givens  to  buy  him.  Master 
told  him  he  could  not  let  him  go  on  that  way  without  a  pass ; 
that  he  must  go  on  up  to  the  house  and  eat  dinner,  and  then 
he  would  go  with  him  up  to  Mr.  Givens.  He  told  master  that 
his  name  was  Jack.  Just  before  we  got  to  the  house  the 
negro  broke  and  ran.  Master  told  us  negroes  to  run  after 
him.  We  ran  after  him.  Master  said  we  should  have  the 
reward  if  we  would  catch  him.  While  we  was  running  him 
he  took  out  his  knife.  We  runned  him  around  a  good  long 
while;  master  would  halloo  all  the  while  and  we  would 
answer  him ;  at  last  master  met  the  negro,  and  I  saw  him  cut 
master  twice  with  a  knife.  I  saw  him  when  he  run  at  my 
master  with  the  knife.  While  we  were  running  after  him 
he  said  he  would  kill  us  if  we  came  near  him.  We  ran  after 
him  some  time  after  he  stabbed  master,  but  could  not  catch 
him.  The  negro  that  killed  my  master  was  named  Jack. 
He  once  belonged  to  Moses  Burton,  of  Howard  county,  and 
had  a  wife  at  Sam.  Brown's.  I  knew  him  and  have  seen 
him  before  the  day  he  killed  my  master.  This  happened 
in  Howard  county,  Missouri,  in  the  United  States  of 
America,  in  the  year  1853. 

his 

(Signed,)        PHIL,    -f   a  slave. 

mark, 
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Sworn  to  and  subscribed  before  me  this  day  and  year 
aforesaid. 

(Signed)  J.  A.  HOLLIDAY,  J.P. 

J.  A.  Holliday^  sworn. — I  live  in  Howard  county,  state  of 
Missouri;  have  lived  there  since  the  month  of  June,  1829. 
I  was  born  there ;  am  a  lawyer  by  profession.  The  first 
section,  3rd  article,  of  the  act  concerning  slaves,  revised 
statutes  of  1845,  for  the  state  of  Missouri,  provides,  any 
person  may  apprehend  any  negro  or  mulatto  being  or  sus- 
pected of  being  a  runaway  slave,  and  take  him  or  her  be- 
fore justices  of  the  peace.  The  second  section  provides, 
that  the  justices  shall  take  possession  of  and  deliver  him  or 
her  to  the  owner.  The  18th  section  of  the  same  article  pro- 
vides, that  any  slave  found  to  be  more  than  twenty  miles 
from  home  shall  be  declared  to  be  a  runaway.  The  16th 
section  provides,  that  any  one  apprehending  a  runaway  shall 
be  paid  the  sum  of  $5  as  a  reward  if  taken  within  the  state, 
and  $50  if  taken  without  the  state,  and  ten  cents  for  every 
mile  of  travel  in  order  to  convey  the  runaway  home  to  his 
master.  This  law  was  in  force  in  1853  and  is  still  in  force 
in  substance.  I  heard  of  the  death  of  Mr.  Diggs  at  the 
time  it  took  place,  and  have  not  heard  of  the  death  of  any 
other  person  there  since  in  that  way,  nor  for  several  years 
before.  I  don't  know  that  I  ever  saw  prisoner  until  the 
other  night ;  I  may  have  seen  him,  but  don't  know  that  I 
have. 

Benjamin  F.  Biggs,  sivorn. — I  live  in  Howard  county, 
state  of  Missouri,  United  States  of  America.  I  am  fifteen 
years  old  on  the  30th  of  May  last.  I  am  son  of  Seneca  T. 
P.  Diggs.  He  is  now  dead.  He  died  in  the  fall  of  1853, 
in  the  month  of  November  of  that  year  ;  on  the  11th  I  think. 
The  cause  of  his  death  was  two  wounds  he  received  from  a 
coloured  man  who  inflicted  them  with  a  knife,  about  twelve 
in  the  day.  Father  was  a  farmer.  I  was  with  father  when 
he  was  stabbed,  about  five  or  six  yards  from  him.  He  was 
in  pursuit  of  the  negro  when  he  was  stabbed.  I  was  with 
father  w^hen  he  first  started  in  pursuit  of  him.  Other  parties, 
say  four  black  boys  of  my  father's,  were  following  up.  I 
was  with  father  and  could  not  keep  up,  and  he  stayed  with 
me.  When  he  was  stabbed  he  had  got  over  the  fence.  When 
the  nigger  had  got  to  them  I  was  on  the  fence.  Father  was 
about  six  yards  from  the  fence.  Saw  him  stab  father.  There 
was  nobody  with  the  man  or  father  but  me.  I  saw  the  knife  ; 
it  was  a  long  dirk  knife.  Father  was  first  stabbed  in  the 
breast.  After  that  father  turned  to  run  away  and  hung 
his  foot  in  some  vines  and  fell.    The  man  then  stabbed  him 
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in  the  back,  and  then  broke  and  run.  Father  got  up  and 
walked  a  piece  and  fell,  about  fifteen  or  twenty  yards.  This 
was  about  a  mile  from  our  house.  Father  lay  about  an  hour 
where  he  fell  last.  No  one  was  with  him  but  me  during  that 
time.  I  saw  his  wounds ;  he  pulled  down  his  shirt  and 
showed  them  to  me — two  wounds.  I  saw  them  inflicted  by 
this  man ;  one  on  the  breast,  the  other  on  the  back.  The 
other  parties  were  still  running  after  the  nigger.  After  this 
we  heard  some  one  halloo,  and  father  told  me  to  answer. 
Father  was  not  able  to  get  up.  Dr.  Crewse  and  one  of 
our  own  nigger  men  first  came  up.  The  doctor  lived 
about  half  a  mile  from  where  father  was  stabbed.  After  a 
while  another  of  our  niggers  came  up,  and  he  and  I  went  to 
Bass's  to  get  quilts  to  carry  him  over  the  creek ;  they  lived 
about  a  quarter  of  a  mile  off.  A  sleigh  was  brought,  drawn 
by  a  horse.  Father  was  put  on  the  sleigh  and  taken  to  Dr. 
Crewse's.  He  stayed  there  till  he  died.  He  never  went 
home  after  ;  had  never  seen  the  man  who  stabbed  father 
before  that  time.  The  prisoner  is  about  the  colour  and  size 
of  the  man,  but  I  would  not  swear  he  is  the  man. 

Cross-examined  by  Mr.  Freeman. — I  was  not  present  at 
the  first.  What  I  saw  first  was  father  and  some  of  the  black 
boys.  One  told  me  it  was  a  runaway.  There  were  two  men 
and  boys,  from  seventeen  to  nineteen  years  of  age;  they 
were  walking  along.  I  asked  one  of  the  boys  who  the 
strange  black  man  was.  He  told  me  some  one  said  he  was 
a  runaway.  I  walked  along  towards  our  house  to  dinner. 
This  man  was  going  along.  They  came  in  sight  of  a  house  in 
the  field,  when  the  stranger  broke  and  ran,  and  left  the  rest; 
that  is,  he  ran  away  from  the  rest  through  the  woods  from 
the  others  pretty  fast.  He  appeared  to  run  as  if  he  was  try- 
ing to  run  away ;  don't  know  what  the  others  thought. 
They  ran  after  him.  Father  told  them  to  run  after  him. 
Father  wanted  to  give  him  back  to  McDonald.  Moses 
Burton  used  to  own  him.  He  tried  to  get  away  so  that 
father  could  not  deliver  him  back  to  his  master.  Father 
told  the  boys  to  go  after  him  and  catch  him;  they  were 
present.  There  were  four  went  after  him ;  all  blacks. 
Father  told  them  to  catch  him.  Father  also  ran  after  him. 
Don't  remember  if  he  halloed,  but  he  went  after  him. 
The  nigger  and  one  man  ran  in  a  circle.  Father  and  I  went 
across,  and  father  had  just  got  over  the  fence  when  the 
nigger  and  he  met ;  did  not  hear  any  words  pass.  I  took  a 
deposition  once  before  Mr.  Holliday,  J.  P.  Father  had  a 
little  stick  in  his  hand.  The  negro  ran  at  him  with  an  open 
knife  drawn  in  his  hand.  It  was  a  paw-paw  stick.  My  father 
struck  at  him  with  the  stick,  after  the  nigger  had  run  at  him 
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with  the  open  knife.  The  stick  hung  in  some  bushes  and 
broke.  The  nigger  then  stabbed  father.  Father  raised  the 
stick  to  keep  the  nigger  from  cutting  him  with  the  knife  as 
he  ran  at  him.  They  had  run  across  our  wood  pasture  be- 
fore this  happened ;  it  would  be  between  a  quarter  and  half 
a  mile ;  more  than  half  an  hour,  or  perhaps  not  so  long ; 
but  he  did  not  go  far  from  our  farm.  He  was  trying  to  get 
away  and  they  were  trying  to  catch  him ;  one  coloured 
boy  was  about  twenty  yards  off  when  father  was  stabbed. 

At  the  foot  of  the  depositions  thus  returned,  was  this 
memorandum  : 

"  Prisoner  committed,  and  evidence  certified  to  His  Ex- 
cellency the  Governor  General." (a) 

(Signed,)      W.  H.  MATHEWS,  J.  P. 

Upon  this  evidence  the  following  warrant  of  commitment 
issued. 

Province  of  Canada,  1  To  all  or  any  of  the  constables  or 

County  of  Brant,  j  other  peace  officers  in  the  county 
of  Brant,  and  to  the  keeper  of  the  common  gaol  of  the 
county  of  Brant,  at  Brantford,  in  the  said  county  of  Brant. 

Whereas  John  Anderson  was  this  day  charged  before  us, 
two  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  * 
said  county  of  Brant,  on  the  oath  of  William  Q.  Baker,  of 
Howard  county,  Missouri,  and  others,  for  that  he,  the  said 
John  Anderson,  did,  in  Howard  county,  in  the  State  of 
Missouri,  on  the  28th  day  of  September,  1858,  wilfully, 
maliciously,  and  feloniously  stab  and  kill  one  Seneca  T.  P. 
Diggs,  of  Howard  county.  These  are  therefore  to  command 
you,  the  said  constables  or  peace  officers,  or  any  of  you,  to 
take  the  said  John  Anderson,  and  safely  him  convey  to 
the  common  gaol  at  Brantford  aforesaid,  and  there  deliver 
him  to  the  keeper  thereof,  together  with  this  precept. 

And  I  do  hereby  command  you,  the  said  keeper  of  the  said 
common  gaol,  to  receive  the  said  John  Anderson  into  your 
custody  in  the  said  common  gaol,  and  there  safely  keep, 
until  he  shall  be  delivered  by  due  course  of  law. 

Given  under  my  hand  and  seal  this  28th  day  of  September, 
in  the  year  of  Lord,  1860,  at  Brantford,  in  the  county  of 
Brant  aforesaid. 

(Signed,)      W.  H.  MATHEWS,  J.  P. 

HENRY  YARDINGTON,  J.  P. 
JAMES  LANGTRY,  J.  P. 


(a)  Note  by  Reporter.— This  memorandum  did  not  appear  with  the  copy 
of  evidence  certified  by  the  justice  of  the  peace  for  prisoner's  counsel,  which 
copy  was  that  given  to  Mr.  Justice  McLean,  and  on  which  his  judgment 
was  in  part  founded.  The  absence  of  it  will  account  for  some  remarks  in 
the  judgment  made  upon  the  supposed  want  of  any  proof  that  the  evidence 
had  been  so  certified. 
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Freeman^  Q.  C,  (having  read  the  evidence  as  above  given,) 
moved  that  the  prisoner  should  be  discharged. 

The  only  crime  for  which  the  prisoner  can  be  detained 
under  the  depositions  is  that  of  murder,  and  he  has  been 
arrested  with  a  view  of  having  him  surrendered  to  the 
United  States  under  the  extradition  treaty.  He  should 
be  discharged  therefore  unless  the  depositions  are  sufficient 
to  sustain  the  charge  of  murder,  or  at  least  are  sufficient 
to'  put  him  upon  his  trial  for  that  crime,  according  to 
the  law  of  this  province,  if  the  alleged  criminal  act  had 
been  committed  herein.  Whether  homicide  is  murder, 
manslaughter,  or  a  justifiable  killing,  must  depend  upon  the 
circumstances  and  provocation  under  which  the  act  was 
committed,  and  it  is  only  necessary  to  shew  that  the  killing 
of  Diggs  by  the  prisoner  was  not  murder. 

The  depositions  shew  that  the  prisoner  was  suspected 
by  Diggs  of  being  a  runaway  slave,  and  Diggs  ordered  his 
four  slaves  to  capture  him,  Diggs'  object  being  to  return  the 
prisoner  to  McDonald,  his  master,  in  slavery.  This  the 
»  prisoner  knew,  and  he  fled  to  prevent  his  capture.  In  his 
flight  the  prisoner  ran  in  a  circle,  and  the  four  slaves,  being 
urged  on  by  Diggs  continually  hallooing  to  them,  chased 
him  for  nearly  an  hour.  Diggs'  slaves  while  running 
halloed  back  to  their  master,  which  gave  him  to  understand 
the  direction  of  the  prisoner's  flight,  and  for  the  'purpose  of 
intercepting  it  and  seizing  hold  of  the  prisoner  Diggs  with 
his  son  ran  across  and  met  the  prisoner.  Each  witness 
speaks  of  them,  the  prisoner  and  Diggs,  as  meeting  and 
coming  in  contact,  in  the  way  I  have  mentioned.  At  this  time 
the  slaves  in  pursuit  were  about  twenty  yards  behind.  As  they 
came  in  contact  the  prisoner  stabbed  Diggs  in  the  breast. 
Diggs  turned  to  run  away,  and  as  he  turned  he  caught 
his  foot  in  a  vine  and  fell ;  and  after  he  had  fallen,  as  two 
witnesses  state,  or  when  he  was  in  the  act  of  falling,  or  had 
fallen,  as  he  related  the  circumstances  to  his  son  on  his  death 
bed,  the  prisoner  stabbed  him  again  in  the  back.  It  would 
appear  therefore  that  the  second  blow  followed  the  first  in- 
stantly, and  while  the  parties  were  together.  The  witnesses 
say  that  Diggs  turned  to  run  away,  but  there  was  no  act  of 
flight,  no  proof  of  a  step  having  been  taken  in  flight;  for 
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Benjamin  F.  Diggs  says,  "  Father  was  first  stabbed  in  the 
breast ;  after  that  father  turned  to  run  away,  and  hung  his 
foot  in  some  vines  and  fell ;  the  man  then  stabbed  him  in 
back;"  and  his  other  son,  Thomas  D.  Diggs,  says,  that  his 
father  on  his  death  bed  talked  to  him  about  the  "cutting 
affair,"  and  upon  this  point  his  father  said  "the  blow" 
(meaning  the  first  blow)  "  stunned  him  ;  he  turned  to  leave, 
and  his  feet  caught  in  something,  and  while  he  was  in  the  act 
of  falling,  or  had  fallen,  he  stabbed  him  again  in  the  back." 
Nor  is  there  any  evidence  to  shew  that  the  prisoner  had 
reason  to  know  that  he  turned  to  run  away ;  no  words  were 
spoken. 

According  to  our  laws  any  attempt  to  deprive  another  of 
his  liberty,  though  only  for  a  moment,  without  legal  process, 
would  be  illegal,  and  might  be  legally  resisted ;  but  a  man 
would  not  be  justified  in  slaying  his  assailant  on  so  slight 
a  provocation,  nor  do  I  contend  that  such  a  killing 
would  not  justly  expose  the  offender  to  a  trial  for  murder. 
But,  on  the  other  hand,  when  we  consider  the  condition 
of  the  slave  :  that  his  state  is  one  of  captivity  for  life  :  that 
he  is  deprived  of  the  right  of  dominion  over  himself  :  that 
he  can  own  nothing :  cannot  defend  himself  against  in- 
sult or  injury  :  can  have  no  social  enjoyment :  that  neither 
his  wife  nor  children  are  his  own  ;  and  that  in  fact  Diggs' 
object  was  to  reduce  the  prisoner  to  a  condition  worse  than 
that  of  a  brute — I  think  it  cannot  be  doubted  that  ac- 
cording to  our  law  the  homicide  was  justifiable,  and  in  any 
view  of  the  matter  it  would  not  amount  to  murder ;  and  this 
is  all  that  it  is  necessary  for  me  to  shew. 

The  next  point  is  whether  the  prisoner's  acts  are  to  be 
judged  by  our  law  or  the  law  of  Missouri  ?  The  treaty,  as 
recited  in  the  Consolidated  Statutes  of  Canada,  is  as  follows : 
Whereas,  &c.,  "it  was  agreed  that  Her  Majesty  and  the 
United  States  should,  upon  mutual  requisitions  by  them  or 
their  ministers,  officers  or  authorities  respectively  made, 
deliver  up  to  justice  all  persons  who  being  charged  with  the 
crime  of  murder,  or  assault  with  intent  to  commit  murder, 
or  piracy,  or  arson,  or  robbery,  or  forgery,  or  the  utterance 
of  forged  paper,  committed  within  the  jurisdiction  of  either 
of  the  high  contracting  parties,  should  seek  an  asylum  or 
should  be  found  within  the  territories  of  the  other  ;  provided. 
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that  this  should  only  be  done  upon  such  evidence  of  crimin- 
ality as  according  to  the  laws  of  the  place  where  the  fugitive 
or  person  so  charged  should  be  found,  would  justify  his 
apprehension  and  commitment  for  trial  if  the  crime  or  offence 
had  been  there  committed."  And  the  first  section  of  our  act, 
passed  for  the  purpose  of  carrying  this  treaty  into  effect  in 
Canada,  in  pursuance  of  the  fifth  section  of  the  imperial 
act,  passed  to  give  effect  to  the  treaty  in  England  and  the 
Colonies,  declares  that,  "Upon  complaint  made  under  oath 
or  affirmation,  charging  any  person  found  within  the  limits 
of  this  province  with  having  committed,  within  the  jurisdiction 
of  the  United  States  of  America,  or  of  any  of  such  states, 
any  of  the  crimes  enumerated,  or  provided  for  by  the  said 
treaty,  any  of  the  judges  of  Her  Majesty's  superior  courts 
in  this  province,  or  any  of  Her  Majesty's  justices  of  the 
peace  in  the  same,  may  issue  his  warrant  for  the  apprehen- 
sion of  the  person  so  charged,  that  he  may  be  brought  before 
such  judge  or  such  justice  of  the  peace,  to  the  end  that  the 
evidence  of  criminality  may  be  heard  and  considered  ;  and  if, 
on  such  hearing,  the  e vid  ence  be  deemed  sufficient  by  him  to  sus- 
tain the  charge,  according  to  the  laws  of  this  province,  if  the 
offence  alleged  had  been  committed  herein,  he  shall  certify 
the  same,  together  with  a  copy  of  all  the  testimony  taken  be- 
fore him,  to  the  Governor,  that  a  warrant  may  issue,  upon  the 
requisition  of  the  proper  authorities  of  the  United  States,  or 
of  any  of  such  states,  for  the  surrender  of  such  person, 
according  to  the  stipulation  of  the  said  treaty." 

The  second  section  of  our  act  provides,  that  upon  the 
hearing  upon  the  return  of  the  warrant  of  arrest,  "  copies 
of  the  depositions  upon  which  an  original  warrant  in  any 
of  the  said  United  States  may  have  been  granted,  certified 
under  the  hand  of  the  person  or  persons  issuing  such  warrant, 
or  under  the  hand  of  the  officer  or  person  having  the  legal 
custody  thereof,  and  attested  upon  the  oath  of  the  party 
producing  them  to  be  true  copies  of  the  original  depositions, 
may  be  received  in  evidence  of  the  criminality  of  the  person 
so  apprehended." 

The  fourth  section  gives  to  the  accused  the  right  to  the  writ 
of  Habeas  Corpus  for  his  discharge,  if  he  shall  be  detained  in 
gaol  in  this  province  more  than  two  months.  This  provision 
was  made  to  protect  the  accused  against  an  illegal  detention, 
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and  does  not  expressly  or  impliedly  affect  the  prisoner's 
common  law  right  to  the  writ,  to  enquire  into  the  legality  of 
his  commitment  in  the  first  instance. 

The  whole  question  turns,  I  apprehend,  upon  the  force 
and  meaning  of  the  proviso  in  the  treaty,  declaring  that 
no  one  shall  be  surrendered  unless  "  upon  such  evidence 
of  criminality  as  according  to  the  laws  of  the  place  where 
the  fugitive  or  person  so  charged  shall  be  found,  would 
justify  his  apprehension  and  commitment  for  trial  if  the 
crime  or  offence  had  been  there  committed ; "  and  of  the 
words  in  the  first  section  of  our  act ;  "  and  if,  on  such  hearing,  » 
the  evidence  be  deemed  sufficient  by  him  to  sustain  the 
charge,  according  to  the  laws  of  this  province,  if  the  offence 
alleged  had  been  committed  herein."  These  words  are 
restrictive,  and  were  evidently  intended  to  be  most  signifi- 
cant. 

It  was  suggested  by  the  counsel  who  appeared  for  the  claim- 
ants before  the  magistrate,  that  these  words  referred  to  the 
character  of  the  evidence,  and  the  rules  by  which  the  evidence 
was  to  be  received,  and  not  to  the  law  of  the  crime  or  the 
criminality  of  the  accused.  This  view  cannot  be  sustained, 
because  the  second  section  of  the  act  provides  for  the  recep- 
tion of  evidence  contrary  to  the  laws  and  rules  of  evidence 
then  existing  in  this  province,  and  would  effect  a  most  material 
alteration  in  the  treaty,  instead  of  being  an  act  to  carry  the 
provisions  of  the  treaty  into  effect.  And,  moreover,  the 
second  section  is  not  expressed  as  making  any  alteration  in 
the  treaty  stipulations,  as  it  would  have  been  if  it  were  in- 
tended to  have  that  operation. 

And,  again,  to  give  such  meaning  to  those  words  would 
be  rendering  them  useless,  because  our  courts  could  only 
receive  proof  of  the  criminality  of  the  accused  according  to 
our  law  and  rules  of  evidence  if  these  words  had  been  en- 
tirely omitted,  and  the  rules  of  construction  require  that 
some  effect  should  be  given  to  every  part  of  an  agreement. 
I  submit  that  they  were  intended  to  mean  just  what 
they  express;  namely,  that  the  "evidence  of  criminality," 
(or  facts  proved,)  "  must  be  sufficient  to  sustain  the  charge 
according  to  the  laws  of  this  province,"  (or  such  as  our  laws 
18  VOL.  XX. 
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would  require  it  to  be  to  sustain  the  charge,)  "  if  the  offence 
alleged  had  been  committed  herein,"  and  the  prisoner  were 
to  be  here  tried. 

Besides,  this  construction  is  consistent  with  the  acts  and 
policy  of  the  British  Government,  in  relation  to  the  natural 
rights  of  man,  and  particularly  in  reference  to  slavery.  I 
may  refer  to  the  philanthropy  of  the  British  nation  in  the 
expenditure  of  one  hundred  millions  of  dollars  for  the  eman- 
cipation of  the  slaves  in  her  colonies,  and  to  her  heavy  annual 
expense,  before  and  since,  in  fitting  out  and  sustaining  cruisers 
to  suppress  the  traffic  at  sea,  and  using  her  position  and 
power  to  draw  other  nations  into  treaties  with  her  for  the 
same  purpose,  as  affording  conclusive  evidence  that  she 
never  could  have  intended  to  aid  the  master  by  supporting 
and  maintaining  his  authority  over  his  slaves,  as  being  the 
proper  relation  between  master  and  man. 

But  the  history  of  the  Creole  case  is  more  immediately 
in  point,  and  was  as  follows  :  it  will  be  found  in  the  pro- 
ceedings of  the  House  of  Lords,  of  the  14th  of  February,  1842. 
A  vessel  called  the  Creole  left  Hampden,  in  Virginia,  loaded 
with  tobacco  and  slaves,  for  New  Orleans,  on  the  30th  of 
October,  1841.  The  slaves  rose  on  the  ofiicers,  crew,  and 
passengers,  killing  one  passenger,  and  severely  wounding 
others  and  part  of  the  crew,  and  compelled  the  first  mate  to 
navigate  the  vessel  to  Nassau,  in  New  Providence,  a  British 
Island.  The,  surrender  of  these  slaves  was  demanded  by  the 
American  Government,  on  the  ground  that  they  were  mur- 
derers and  pirates,  but  this  demand  was  refused,  and  the 
slaves  were  set  at  liberty.  In  the  House  of  Lords,  Lord 
Penman,  giving  his  opinion  upon  the  demand,  said,  "It 
was  desirable,  as  his  learned  friend  Lord  Brougham  had 
said,  that  a  power  should  be  established  by  which  one 
country  might  be  enabled  to  seize  criminals  for  crime  com- 
mitted in  others,  but  such  a  right  must  be  founded  on  the 
supposition  that  the  laws  of  all  countries  were  reasonable  and 
just,  for  no  country  was  entitled  to  enforce  a  law  which  was 
believed  to  be  founded  in  injustice.  Till  the  laws  in  each 
country  were  such  as  a  christian  country  ought  to  adopt  they 
could  not  be  enforced  by  one  another.    He  could  not  help 
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expressing  his  wish  that  the  distinguished  persons  who  were 
at  the  heads  of  the  jurisprudence  of  America  might  be  able 
to  brino;  the  hxw  of  America  into  this  state.  Yet  he  could 
•  not  but  observe  that  the  existence  of  the  slave  trade,  and 
above  all  the  encouragement  to  that  trade,  formed  an  insu- 
perable difficulty  to  our  Government  entering  into  any  such 
treaty,  or  persuading  the  legislature  to  consent  to  such  a 
law.  Any  state  of  the  law  in  such  a  country  might  involve 
a  decision  upon  a  question  of  slavery,  and  he  was  sure  the 
government  of  England  would  never  give  any  encourage- 
ment, directly  or  indirectly,  to  slavery,  still  less  would  they 
act  as  policemen  or  gaolers  to  enforce  the  rights  of  the  master 
over  the  slave.  They  would  rather  rejoice  that  two  hundred 
individuals  who  had  been  reduced  to  a  state  of  slavery  had 
restored  themselves  to  liberty." 

This  language  fully  expresses  the  British  mind  on  this  sub- 
ject, and  one  may  reasonably  urge,  as  doubtless  it  was  so, 
that  it  was  in  this  mind  that  the  treaty  was  conceived  and 
entered  into.  The  leading  and  most  important  principle 
announced  by  Lord  Denman  is  that  no  nation  "  is  entitled 
to  enforce  a  law  of  another  country  which  was  believed  to  be 
founded  in  injustice,"  such  as  the  law  of  slavery.  The  con- 
struction contended  for  by  the  claimants  of  this  prisoner 
would  be  enforcing  this  unjust  law ;  on  the  other  hand,  the 
one  contended  for  by  the  prisoner  would  not  enforce  it.  It 
cannot  therefore  with  reason  be  said  that  the  .British  Grovern- 
ment  intended  to  treat  such  acts  as  those  charged  against 
the  prisoner  as  criminal ;  and  this  is  the  first  point  to  be  con- 
sidered in  the  construction  of  every  agreement,  namely,  the 
intention  of  the  parties. 

The  next  point  is  whether  the  language  used  necessarily 
leads  one  irresistibly  to  the  conclusion  that  an  opposite  inten- 
tion is  expressed,  for  where  man's  natural  rights  are  taken 
away  by  a  law  the  intention  to  do  so  must  be  expressed  with 
irresistible  clearness.  Every  inhabitant,  though  not  a  sub- 
ject, owes  obedience  to  the  laws  of  the  country  in  which  he 
resides,  and  as  a  correlative  the  laws  of  the  country  owe  him 
protection,  both  in  person,  liberty,  and  property.  Besides, 
this  treaty  applies  to  the  subjects  of  each  country  sojourn- 
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ing  or  residing  within  the  territory  of  the  other.  Coloured 
subjects  of  this  country  travelling  through  Missouri  might  be 
pursued  and  arrested  by  any  white  man  who  might  suspect 
them  of  being  runaway  slaves ;  and  every  coloured  man 
there  is  presumed  to  be  a  slave,  and  if  he  cannot  produce  a 
pass  the  presumption  arises  that  he  is  a  runaway,  and  he 
may  be  arrested  and  imprisoned  without  having  any  redress, 
according  to  the  laws  proved  by  Mr.  Halliday.  It  never 
could  have  been  the  intention  of  Great  Britain  to  place  her 
subjects  in  this  position. 

The  evil  to  be  remedied  was  the  want  of  power  in  the 
government  to  surrender  such  criminals,  being  high  offenders, 
as  by  their  acts  had  shewn  themselves  to  be  dangerous  mem- 
bers of  society.  The  remarks  of  Lords  Brougham,  Campbell, 
Cottenham,  and  the  Lord  Chancellor,  in  the  Creole  case, 
shew  this,  while  those  of  Lord  Denman  shew  that  any 
act  of  a  slave  in  asserting  his  liberty  would  not  be  considered 
an  offence  to  be  punished,  but  rather  an  act  to  be  approved. 
The  object  to  be  obtained,  or,  as  legal  writers  say,  the  evil 
to  be  cured,  was  certainly  not  that  slaves  committed  acts  of 
violence  in  asserting  their  freedom.  The  position  of  the 
slave  was  in  the  mind  of  the  government  at  the  time  the 
treaty  was  made.  The  proceedings  of  the  British  and 
Foreign  Anti-Slavery  Society,  as  well  as  the  Creole  case, 
shew  this  ;  and  it  must  be  apparent,  if  the  treaty  were  in- 
tended to  impose  the  obligation  to  surrender  criminals  ac- 
cording to  the  laws  of  the  United  States,  that  we  would  be 
holding  as  criminal  the  very  acts  which  according  to  our 
laws  are  not  only  justifiable,  but  praiseworthy.  Besides, 
there  is  no  difference  in  principle  between  the  slave  trade  at 
sea,  and  the  slave  trade  on  land — between  purchasing  grown 
up  human  beings  from  the  King  of  Dahomey,  for  the  yoke, 
and  breeding  young  ones,  as  cattle  are  bred,  for  the  same 
purpose.  Of  the  two,  the  latter  would  to  many  appear  the 
more  inhuman  practice,  and  one  cannot  believe  that  Great 
Britain  would  knowingly  have  committed  the  inconsistency 
of  urging  upon  the  United  States  the  alliance  contained  in 
the  eighth  article  of  our  treaty,  by  which  that  country 
agreed  to  co-operate  with  Great  Britain  on  the  coast  of 
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Africa  for  the  suppression  of  slavery,  and  at  the  same  time 
assuming  to  support  the  same  traffic  in  the  United  States. 
This  no  one  can  believe. 

Our  laws,  and  not  the  laws  of  Missouri,  should  be  ap- 
plied to  the  acts  charged  against  the  accused,  as  crimi- 
nal, and  the  justice  or  the  judge  should  ask  himself 
whether,  if  all  this  had  occurred  in  Canada,  (that  is,  if 
the  whole  transaction  had  taken  place  here,)  it  would 
according  to  our  laws  be  sufficient  to  sustain  the  charge  of 
murder,  or  whatever  crime  was  imputed  against  the  prisoner. 
If  this  be  the  proper  view  to  take,  then  the  prisoner  must  be 
discharged. 

It  may  be  said  that  according  to  our  laws  it  is  murder  in 
any  one  to  resist  unto  the  death  any  one  using  lawful  au- 
thority, and  that  Diggs  was  exercising  lawful  authority 
according  to  the  laws  of  Missouri.  The  obvious  answer  to 
this  is,  that  according  to  our  laws  Diggs'  acts  were  unlawful, 
and  his  acts,  as  well  as  the  prisoner's,  must  be  judged  by 
our  laws. 

Under  the  treaty  no  fugitive  can  be  demanded  unless  he 
has  committed  one  of  the  crimes  enumerated  according  to 
the  laws  of  the  United  States,  but  this  is  not  enough,  for  the 
proviso  requires  that  the  evidence  of  criminality  should  be 
such  as,  according  to  the  laws  of  the  place  where  he  is  found^ 
would  shew  him  to  be  guilty  of  the  same  crime  if  the  acts 
complained  of  had  been  there  committed.  Thus  his  acts  must 
be  criminal  according  to  the  laws,  or  the  spirit  of  the  laws, 
of  both  countries.  This  construction  would  secure  mutuality 
between  the  contracting  countries,  and  the  surrender  of  all 
criminals  that  should  be  surrendered,  and  proper  protection 
to  all  against  the  unjust  laws  prevailing  in  either  country, 
for  no  government  should  surrender  or  submit  a  subject  to 
the  laws  of  another  country,  who  had  not  committed  an  act 
which  exposed  him  to  punishment  if  it  had  been  committed  * 
in  his  own  country ;  and  residents  or  sojourners  are  entitled 
to  the  same  protection  from  the  laws  of  the  country  in  which 
they  are  found  as  subjects. 

I  do  not  contend  that  the  laws  of  both  countries  should 
be  literally  the  same,  but  merely  that  they  must  be  alike  in 
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spirit,  and  directed  to  such  subjects  of  legislation  as  accord- 
ing to  the  well  understood  policy  of  both  governments  were 
objects  of  municipal  arrangement ;  and  human  bondage  was 
not  such  a  subject  in  this  country. 

It  appears  to  me,  in  conclusion,  that  the  words  in  the 
treaty  and  the  act  of  parliament  referring  to  the  laws  of 
Canada,  were  inserted  to  prevent  our  being  obliged  to  sur- 
render a  fugitive  on  the  ground  that  he  had  committed  the 
crime  charged  against  him  in  the  United  States,  regardless 
of  the  light  in  which  his  acts  would  have  been  viewed  in  our 
country ;  and  that  these  words  were  used  to  avoid  the  diffi- 
culty which  Lord  Benman  foresaw  in  entering  into  such  a 
treaty  as  this  with  the  United  States,  in  consequence  of  the 
existence  of  the  institution  of  slavery  there. 

Uccles,  Q.  C,  for  the  Crown.  There  is  no  doubt  that 
if  the  prisoner  does  not  come  within  the  strict  letter  of 
the  treaty  he  must  be  discharged,  for  there  is  no  pretence 
that  he  is  held  in  custody  on  any  charge  which  could  be 
tried  in  this  country  ;  he  is  detained  only  until  the  govern- 
ment decide  whether  he  shall  be  surrendered  to  the  American 
authorities  in  compliance  with  their  requisition.  The  single 
question  to  be  determined  therefore  is,  whether  the  case 
comes  within  the  treaty.  That  he  has  committed  homi- 
cide there  can  be  no  question  ;  it  is  in  fact  admitted, 
but  it  is  said  to  have  been  committed  under  circumstances 
which  either  justified  it  altogether,  or  reduced  the  crime  to 
manslaughter ;  and  in  either  case  it  has  been  properly 
argued  that  he  should  be  discharged,  because  being  held 
only  under  the  treaty  he  cannot  be  detained  to  answer  a 
crime  not  within  the  meaning  of  it. 

The  ground  on  which  it  is  contended  that  the  act  was  jus- 
tifiable, is  that  the  prisoner  was  pursued  by  a  number  of 
persons,  of  whom  the  deceased  was  one,  with  a  view  of  de- 
priving him  of  his  liberty,  and  that  if  this  had  occurred  in 
this  province,  without  any  further  fact  appearing,  the  pri- 
soner would  have  been  justified  in  what  he  did.  No  doubt, 
if  a  man  is  pursued  here  by  a  number  of  persons  without 
authority,  in  order  to  deprive  him  of  his  liberty,  he  may 
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use  such  force  as  is  necessary  to  defeat  their  object.  That 
is  clear  ;  but  in  this  case  the  deceased  7iad  duthoriti/,  and 
upon  that  distinction  the  whole  question  turns.  The  persons 
who  prefer  the  charge  admit  that  the  deceased  and  others 
attempted  to  deprive  the  prisoner  of  his  liberty  because  he 
was  a  slave,  and  was  attempting  to  escape  ;  or  rather,  per- 
haps, because  he  was  a  slave  and  was  found  at  a  distance  from 
his  master's  house  without  a  pass,  and  by  the  law  of  the 
state  they  were  justified  in  arresting  and  returning  him  to  his 
master.  It  is  not  denied  on  the  part  of  the  prisoner  that  the 
deceased  and  those  assisting  him  were  acting  strictly  within 
the  law  of  Missouri,  but  it  is  contended  that  in  this  case  the 
common  principle  of  law,  that  resistance  to  legal  authority  is 
illegal,  and  that  killing  in  such  an  attempt  is  necessarily 
murder,  does  not  apply,  because  the  law  under  which  the 
deceased  acted  was  a  law  enforcing  slavery,  which  this  court 
will  not  take  cognizance  of. 

Upon  that  point  we  dissent  from  the  argument  for  the 
prisoner.  No  doubt  it  is  contrary  to  the  spirit  of  every  law 
of  Great  Britain  and  of  this  country,  that  any  thing  savour- 
ing of  slavery  should  be  countenanced  in  the  slightest 
degree,  or  that  the  least  assistance  should  be  lent  towards 
forwarding  the  views  or  objects  of  such  an  institution,  but 
we  must  be  governed  by  the  words  of  the  treaty,  which  is  to 
be  construed  as  a  contract,  and  we  cannot  add  exceptions  or 
provisions  which  it  does  not  contain. 

The  law  of  Missouri  will  be  looked  at  but  for  one  purpose. 
It  would  be  impossible  to  determine  whether  a  person  has 
been  guilty  of  a  crime  in  the  United  States  without  first  look- 
ing at  the  laws  of  the  state  where  it  is  said  to  have  been  com- 
mitted. If  this  case  had  not  involved  any  question  of  slavery, 
but  the  prisoner  had  been  charged  with  an  ofi'ence  against  a 
statute  of  the  state,  which  was  not  by  statute  an  offence 
here,  the  enactment  must  have  been  looked  at  to  determine 
whether  the  oiFence  had  really  been  committed.  The  treaty 
could  not  mean  that  only  crimes  known  to  our  laws  were  to 
be  recognised,  but  it  applies  when  the  proof  given  here 
would,  according  to  the  laws  of  the  foreign  country,  shew  an 
offence  within  the  terms  of  the  treaty.    If,  for  instance,  a 
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person  were  charged  with  forgery  under  the  provisions  of  an 
act  in  force  in  the  foreign  state,  but  not  here,  surely  he 
would  be  within  the  treaty.  This  and  similar  examples 
that  might  be  suggested  shew  that  there  must  be  some  ex- 
traordinary distinction  between  the  law  under  which  the  de- 
ceased acted  and  any  other  law,  if  his  act  can  be  held  to  be 
without  the  treaty  and  justifiable.  The  government,  how- 
ever, are  anxious  that  he  should  have  the  benefit  of  any  doubt, 
and  they  desire  not  to  press  the  case  against  him  in  the 
slightest,  but  to  obtain  the  opinion  of  the  court  as  to  the  ap- 
plication of  the  treaty  under  all  the  circumstances. 

Robert  A.  Harrison,  on  the  same  side.  I  agree  with  many 
of  the  propositions  laid  down  by  the  counsel  for  the  prisoner, 
but  cannot  go  the  entire  length  of  his  argument.  The 
question  for  the  determination  of  the  court  is  not  as  to  the 
interpretation  to  be  given  to  the  Canadian  statute,  but  as  to 
the  interpretation  of  a  treaty  between  two  great  and  power- 
ful nations. 

The  law  of  nature  is  the  foundation  of  international  law, 
and  by  the  law  of  nature  every  man  is  entitled  to  absolute 
freedom  and  independence.  But  the  moment  man  enters 
society  he  gives  up  a  portion  of  his  natural  liberty  in  order 
to  secure  the  enjoyment  of  the  remainder. 

No  one  state  is  bound  by  the  local  or  municipal  laws  of 
another  state,  and  especially  if  that  local  law  be  opposed  to  the 
law  of  nature  or  common  law  of  nations.  The  law  of  slavery 
is,  I  admit,  a  local  or  municipal  law,  and  for  the  purposes  of 
this  argument  I  admit  that  it  is  a  law  opposed  to  the  law  of 
nature.  So  far  my  learned  friend  Mr.  Freeman  and  myself 
are  agreed,  but  to  make  his  argument  effective  he  must  shew 
that  Anderson  is  claimed  by  the  state  of  Missouri  as  a  slave, 
and  this  is  the  point  where  we  difi*er. 

Anderson  is  not  claimed  by  the  state  of  Missouri  as  a 
slave,  but  as  a  fugitive  from  criminal  justice,  as  a  murderer 
according  to  the  laws  of  that  state,  as  a  murderer  within  the 
intent  and  meaning  of  an  existing  treaty. 

The  question  of  slavery  has  nothing  whatever  to  do  with 
the  discussion  now  before  the  court,  however  much  it  may 
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nfluence  our  feelings.  In  order  calmly  and  temperately  to 
discuss  the  questions  raised,  it  is  necessary  as  much  as  pos- 
sible to  subdue  our  feelings,  so  as  to  keep  our  judgment  un. 
impaired  and  unaffected. 

Though  not  free  from  doubt,  the  better  opinion  seems  to 
be  that  the  law  of  England  does  not  recognise  the  obligation 
to  surrender  alien  fugitives  from  foreign  justice,  in  the  ab- 
sence of  a  treaty  or  statute  providing  for  or  authorising  the 
same.  Such  is  the  opinion  expressed  by  the  late  lamented 
Chief  Justice  Maeaulay^  in  Regina  v.  Tubbee,  (1  U.  C. 
Prac.  R.  102,)  and  such  appears  to  be  the  conclusion  at 
which  several  modern  writers  on  international  law  have  ar- 
rived. 

Our  first  enquiry,  therefore,  is  whether  there  is  any  treaty 
between  Great  Britain  and  the  United  States  authorising 
the  surrender  of  Anderson  under  the  circumstances  of  this 
case.  In  the  first  place,  there  was  Jay's  Treaty  during  the 
late  war,  which  ceased  with  the  war.  In  the  next  place, 
there  was  the  statute  of  Upper  Canada,  3  W.  lY.,  ch.  6, 
which  is  now  repealed  by  statute  23  Vic,  ch.  41.  In  the 
last  place,  there  is  now  the  Ashburton  Treaty,  and  the 
Canadian  statute,  passed  in  1849,  to  give  effect  to  it. 

The  Ashburton  Treaty  was  made  in  1 842.  It  is  intitled, 
among  other  things,  "  For  the  giving  up  of  criminals,  fugitive 
from  justice,  in  certain  cases.''  It  is  not,  it  will  be  noticed,  for 
the  giving  up  of  criminals  in  all  cases,  but  only  "  in  certain 
cases."  By  reading  Article  X.,  the  cases  in  which  crimi- 
nals shall  be  given  up  are  described  and  defined.  That 
article  is  as  follows : — "  It  is  agreed  that  Her  Britannic 
Majesty  and  the  United  States  shall,  upon  mutual  requi- 
sitions by  them  or  their  ministers,  ofiicers  or  authorities 
respectively  made,  deliver  up  to  justice  all  persons  who, 
being  charged  with  the  crime  of  murder,  or  assault  with 
intent  to  commit  murder,  or  piracy,  or  arson,  or  robbery,  or 
forgery,  or  the  utterance  of  forged  paper,  committed  within 
the  jurisdiction  of  either,  shall  seek  an  asylum,  or  shall  be 
found  ivithin  the  territories  of  the  other.'' 

Crime  is  inseparable  from  locality,  (per  Heath,  J.,  in 
Mure  V.  Kaye,  4  Taunt.  43.)  Crime  is  an  act  of  commis- 
19  VOL.  XX. 
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sion  or  omission  as  against  the  laws  of  some  particular  place. 
In  judging  of  crime,  reference  must  be  made  to  the  laws  of 
the  place  where  the  act  done  or  omitted  is  said  to  have  been 
done  or  omitted,  and  this  well  understood  rule  of  law  is 
strictly  observed  in  this  treaty.  But  although  crime  is  to 
be  judged  by  the  law  of  the  place  where  the  act  was  done  or 
omitted,  it  does  not  follow  that  the  fugitive  carries  with  him 
the  laws  of  evidence  of  that  place.  The  treaty,  however,  is 
not  silent  on  this  important  point. 

It  continues,  "  Provided  that  this  shall  only  be  done  upon 
such  evidence  of  criminality  as,  according  to  the  laws  of  the 
place  where  the  fugitive  or  person  so  charged  shall  be 
found,  would  justify  his  apprehension  and  commitment  for 
trial  if  the  crime  or  offence  had  been  there  committed." 
Though  it  may  be  proper  to  judge  of  crime  by  the  law  of 
the  state  where  the  act  is  done,  it  would  not  be  reasonable 
to  ask  our  tribunals,  when  investigating  the  facts,  to  see  if 
the  crime  defined  is  made  out,  to  receive  the  facts,  or  weigh 
them  when  received,  according  to  the  laws  of  that  state  ;  in 
other  words,  to  investigate  the  facts  according  to  the  laws  of 
evidence  prevailing  in  the  foreign  state.  When  a  clear  idea 
of  the  crime  according  to  the  laws  of  the  foreign  state  is  # 
obtained,  the  investigation  of  the  facts,  in  order  to  see  if 
they  constitute  that  crime,  must  be  according  to  the  laws  of 
the  place  "where  the  fugitive  or  person  so  charged  shall  be 
found."  Does  this  proviso  mean  more?  It  would  seem 
not. 

It  is  contended  by  the  counsel  for  the  prisoner  that  unless 
the  act  done  in  the  foreign  state,  and  which  is  declared  a 
crime  by  the  laws  of  that  state,  is  also  a  crime  according  to 
our  laws,  the  case  is  not  within  the  treaty.  This,  in  the 
extent  to  which  it  is  urged,  is  not  only  a  construction  at 
variance  with  the  language  of  the  treaty,  and  at  variance 
with  the  rules  for  the  construction  of  treaties,  but  one  which 
if  allowed  would  have  the  effect  of  rendering  this  particular 
treaty  in  most  cases  of  crime  wholly  inoperative. 

One  rule  for  the  construction  of  treaties  is  as  follows  : — ■ 
"  Every  thing  that  tends  to  the  common  advantage  in  conven- 
tions, or  that  has  a  tendency  to  place  the  contracting  parties 
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on  a  footing  of  equality,  is  favourable.  (Vattel  on  the  Law  of 
Nations,  243.)  To  this  let  us  add  a  rule  of  law  common  to 
the  United  States  and  Great  Britain,  as  follows: — "Where 
persons  having  authority  to  arrest  or  imprison,  using  the 
proper  means  for  that  purpose,  are  resisted  in  so  doing,  and 
killed,  it  ivill  he  murder.  (Russell  on  Crimes,  vol.  i.,  535, 
7th  American  edition,  from  3rd  London  edition.) 

Diggs  was  killed  by  Anderson.  Was  Biggs  at  the  time 
of  the  fatal  wounds  a  person  having  authority  to  arrest,  using 
the  proper  means  for  that  purpose  ?  If  we  look  at  the  law 
of  Missouri,  Ave  find  that  Diggs  had  authority  to  arrest,  and 
if  we  look  at  the  evidence  we  find  that  he  was  using  the  proper 
means  for  the  purpose.  The  fact  of  the  killing  under  these 
circumstances  is  fully  established  by  the  evidence  taken  in 
Brantford,  sufficient  according  to  the  laws  of  Canada.  So 
far  the  offence  made  out  (killing  when  in  lawful  custody)  is 
an  offence  common  to  both  countries,  and  the  argument  of 
the  counsel  for  the  prisoner  as  to  the  proviso  is  satisfied. 
But  he  says  we  cannot  look  at  the  laws  of  Missouri,  or,  if 
we  do  look  at  it,  we  must  at  once  shut  our  eyes  and  forget  all 
about  it.  Why  ?  Because  it  is  a  slave  law.  This  position  is 
neither  warranted  independently  of  the  treaty,  nor  supported 
by  the  treaty.  It  is  true  that  Great  Britain,  so  far  as  her 
subjects  are  concerned,  is  not  bound  by  the  slave  laws  of  a 
foreign  power,  but  to  say  that  she  cannot  for  any  purpose 
looJc  at  such  a  law  is  to  say  what  is  unsupported  by  author- 
ity. Madrazo  v.  Willes,  3  B.  &  Al.  353 ;  The  Diana,  1 
Dods.  Adm.  Cas.  95  ;  Le  Louis,  2  lb.  210  ;  Buron  v. 
Denman,  2  Ex.  167.  (a) 

But  I  maintain  here  that  we  not  only  can  look  at  the  law 
of  Missouri,  but  that  under  the  treaty  we  are  hound  to  do  so. 
The  treaty  must  be  so  read  as  to  secure  mutuality.  Unless 
the  lex  loci,  or  law  of  the  place,  in  the  case  of  crime  is  under 
this  treaty  to  be  observed,  there  can  be  no  mutuality.  We 
must  view  the  treaty  not  only  in  a  United  States  point  of 
view,  but  also  in  a  Canadian  point  of  view.  We  have  sta- 
tutes that  under  certain  restrictions  permit  imprisonment 


(a)  Mr.  Harrison  on  a  later  day  referred  the  court  to  Santos  v.  Illidge 
3  L.  T.  Eep.  N.  S.,  155,  reported  after  the  argument  of  this  case. 
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for  debt.  Suppose  a  debtor  so  imprisoned  to  kill  his 
gaoler,  and  flee  to  one  of  the  United  States  where  there 
is  no  such  law.  Are  we  to  be  told  that  the  fugitive 
cannot  be  surrendered  because  they  have  no  such  statutes  as 
ours  ?  To  kill  when  in  lawful  custody  is  the  crime  of  mur- 
der in  each  country.  We  have  no  right  to  go  into  the 
question  of  the  laws  which  make  that  custody  lawful.  It  is 
enough  under  the  treaty  if  the  fact  of  lawful  custody  is 
established.  If  Anderson  had  been  conveyed  by  Diggs  to 
a  gaol,  and  to  make  good  his  escape  had  killed  the  gaoler, 
we  should  have  been  bound  to  surrender  him.  There  is  no 
difference  between  the  case  supposed  and  the  case  as  it 
stands.  Anderson  in  the  custody  of  Diggs  was,  according 
to  the  laws  of  Missouri,  as  much  in  lawful  custody  as  if  he 
had  been  in  the  custody  of  a  gaoler  of  that  state. 

Besides,  it  is  no  part  of  our  duty  under  the  treaty  to  try 
the  charge.  The  duty  of  our  officers  is  simply  ministerial, 
not  judicial.  The  treaty  continues,  And  the  respective 
judges  and  other  magistrates  of  the  two  governments  shall 
have  power,  jurisdiction,  and  authority,  upon  complaint 
made  under  oath,  to  issue  a  warrant  for  the  apprehension  of 
the  fugitive  or  person  so  charged,  that  he  may  be  brought 
before  such  judges  or  other  magistrates,  respectively,  to  the 
end  that  the  evidence  of  criminality  may  be  heard  and  con- 
sidered;  and  if,  on  such  hearing,  the  evidence  be  deemed  suffi- 
cient to  sustain  the  charge,  it  shall  he  the  duty  of  the  exam- 
ining judge  or  magistrate  to  certify  the  same  to  the  proper 
executive  authority,  that  a  ivarrant  may  issue  for  the  sur- 
render of  such  fugitive."  Our  Consolidated  Statute  of 
Canada,  ch.  89,  is  to  the  same  effect.  Indeed  by  sec.  3  of 
the  act,  the  construction  for  which  I  contend  is  made  still 
more  evident.  It  enacts  that  "  The  Governor  upon  a  requi- 
sition made,  &c.,  may,  by  warrant,  &c.,  order  the  person  so 
committed  to  be  delivered  to  the  person  or  persons  authorised 
to  receive  such  person,  &c,,  to  he  tried  for  the  crime  of  which 
such  person  stands  accused"  ^c.  It  is  the  duty  of  our 
magistrates  to  investigate,  not  to  try  and  determine.  Their 
powers  are  simply  ministerial.  The  trial  must  take  place  in 
Missouri,  where  the  alleged  crime  was  committed.  The 
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magistrates  here  have  nothing  to  do  with  the  probability  or 
improbability  of  an  unfair  trial  there,  or  the  fact  that 
Anderson,  even  if  acquitted,  will  be  restored  to  bondage. 
The  treaty  does  not  give  to  us,  or  to  our  magistrates,  the 
right  to  say  either  that  we  disapprove  of  the  law  of  Mis- 
souri, or  that  there  is  no  chance  of  a  slave  receiving  a  fair 
trial  in  that  state.  Probably,  if  this  case  had  occurred 
before  the  Ashburton  Treaty,  some  provision  might  have 
been  made  to  exempt  slaves  from  the  operation  of  that  treaty, 
but  we  have  to  deal  with  the  treaty  as  we  find  it,  not  as  we 
think  it  ought  to  be,  or  would  be  if  reconstructed.  We  find 
that  no  exemption  is  made  in  favour  of  the  slave,  and  that  if 
charged  with  crime  he  must  be  treated  like  any  other  per- 
son, bond  or  free,  similarly  charged,  regardless  of  what  may 
or  may  not  be  done  to  him  when  surrendered. 

This  brings  us  to  the  real  question  in  this  case,  whether 
there  is  evidence  sufficient  according  to  the  laws  of  Canada 
to  commit  Anderson  for  trial  in  the  state  of  Missouri,  on  a 
charge  of  murder  committed  in  that  state  ?  This  a  question 
of  evidence,  not  of  law.  Killing  is  primd  facie  murder.  It 
is  proved  that  Anderson  killed  Diggs.  Primd  facie  Ander- 
son is  a  murderer.  He  however  pleads  in  extenuation  that 
he  killed  Diggs  in  the  frenzy  of  the  moment,  when  endea- 
vouring to  make  his  escape  from  slavery.  The  question 
whether  he  did  so  in  the  state  of  frenzy  alleged,  is  a  ques- 
tion for  the  jury  to  determine.  It  may  be  that  a  jury, 
considering  all  the  circumstances  of  the  case,  would  acquit 
of  the  major  offence  of  murder,  and  find  guilty  of  the  minor 
offence  of  manslaughter.  To  do  this  is  the  peculiar  province 
of  a  jury.  The  investigating  magistrate  has  no  power  either 
to  try  the  fact  or  to  anticipate  the  verdict  of  the  jury. 

There  is  still  another  view  which  I  desire  to  submit 
to  the  consideration  of  the  court.  Suppose  we  concede, 
for  the  sake  of  argument,  what  the  learned  counsel  for 
the  prisoner  contends,  that  we  have  no  right  to  look  at  the 
law  of  Missouri.  How  stands  our  law  ?  Grant  that  Diggs 
had  no  authority  to  arrest.  How  stands  the  evidence? 
I  am  not  aware  of  any  rule  of  law  which  allows  a  man 
to  use  greater  force  in  defence  of  his  liberty  than  of 
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his  life.  Liberty  is  precious,  but  life  is  not  less  so.  By 
our  law  a  man  may  in  defence  of  his  life  oppose  force 
to  force,  using  no  greater  force  than  requisite  to  effect 
his  object.  Look  at  the  facts.  Anderson  was  a  more  pow- 
erful man  than  Diggs.  Diggs  had  only  a  paw-paw  stick,  or 
a  small  light  cane;  Anderson  had  a  knife.  Diggs  uses 
the  paw-paw  stick ;  Anderson  uses  the  knife.  The  paw-paw 
stick  was  used  only  in  the  defensive ;  the  knife  was  used  in 
the  offensive.  Anderson  stabbed  Difijgs  in  the  breast,  and 
then  Diggs  turned  to  flee.  He  had  turned,  and  in  his  flight 
fell.  As  he  lay  on  his  face  Anderson  again  stabbed  him — 
this  time  in  the  back.  Surely  here,  even  according  to  our 
laws,  if  Diggs  were  in  Upper  Canada  endeavouring  without 
authority  to  arrest  Anderson,  there  would  be  an  excess  of 
force.  No  magistrate  could  take  upon  himself  to  say  that 
the  force  used  was  excusable,  and  no  court  of  law  would  say 
that  it  was  justifiable. 

I  need  not  further  take  up  the  time  of  the  court  in  referring 
to  the  evidence.  It  is  all  before  the  court,  and  will  before 
any  decision  is  given  be  carefully  and  anxiously  read.  As 
already  mentioned,  it  does  seem  to  me  that  the  question  for 
the  decision  of  the  court  is  more  one  of  evidence  than  of  law. 

Every  British  subject  abhors  slavery,  but  every  British  sub- 
ject should  be  a  respecter  of  British  laws.  Law  is  the  founda- 
tion of  liberty.  If  our  laws  oblige  us  to  surrender  Anderson, 
it  is  our  duty  to  surrender  him  rather  than  violate  the  laws. 

BoBiNSON,  C.  J. — On  the  20th  of  November,  1860,  a  writ 
of  Habeas  Corpus  was  granted,  returnable  in  the  Queen's 
Bench,  to  bring  up  the  body  of  John  Anderson,  detained  in 
the  custody  of  the  sheriff  of  the  county  of  Brant,  with  the 
cause  of  his  detention. 

To  this  writ  the  sheriff  returned  that  the  prisoner  was  in 
his  custody,  upon  a  warrant  in  these  words.  (The  Chief 
Justice  here  read  the  warrant  of  commitment,  given  before, 
page  133.) 

The  complaint  on  which  this  warrant  issued  was  made  by 
one  James  A.  Gunning,  of  the  city  of  Detroit,  in  the  State 
of  Michigan,  and  was  sworn  in  the  county  of  Brant,  before 
W.  Mathews,  a  justice  of  the  peace  for  that  county. 
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It  stated  that  John  Anderson  did,  on  the  28th  of  Sep- 
tember, 1853,  wilfully,  deliberately,  and  maliciously  mur- 
der one  Seneca  T.  P.  Diggs,  in  the  county  of  Howard,  in 
the  State  of  Missouri,  one  of  the  United  States  of  America, 
"  all  of  which  this  deponent  doth  verily  believe." 

This  last  line  seems  like  a  qualification  of  the  positive 
statement  with  which  the  information  commenced,  though  it 
is  often  added  in  depositions  even  when  the  deponent  speaks 
of  conclusions  which  he  has  been  led  to  form  from  facts 
within  his  personal  knowledge.  If  this  deponent,  however, 
was  not  an  eye-witness  to  any  act  tending  to  prove  Ander- 
son's guilt,  it  would  not  follow  that  his  complaint  could  not 
be  received  as  ground  for  bringing  the  party  before  the 
justice,  and  detaining  him  a  reasonable  time  until  the  proper 
evidence  could  be  produced.  There  may  have  been  but  one 
witness  to  the  crime  in  any  such  case,  and  in  many  there 
may  be  no  witness  surviving  ;  and  if  a  fugitive  offender  from 
abroad,  or  one  of  our  own  country,  could  not  be  arrested 
and  held  in  custody  on  such  an  information  as  this,  and  in 
many  cases  without  a  warrant,  until  the  more  positive  and 
direct  testimony  can  be  produced,  the  chance  would  be  but 
small  of  arresting  the  offender,  and  very  desperate  crimes 
would  often  go  unpunished.  When  some  great  crime,  and 
especially  a  murder,  has  been  committed,  we  see  hand-bills 
with  minute  descriptions  of  the  person  known  or  suspected 
to  be  guilty,  dispersed  through  our  own  and  the  neighbour- 
ing country,  and  in  many  cases  it  is  by  peace-officers  and 
others  venturing  to  act  upon  such  notices  that  the  person  is 
stopped  in  his  flight,  sometimes  with  a  warrant  and  some- 
times without.  The  person  or  persons  who  have  a  know- 
ledge of  the  facts  are  often  not  in  a  condition  to  make 
pursuit  themselves,  and  at  any  rate  they  could  not  be  every  » 
where  at  one  time,  nor  could  informations  sworn  to  by 
them  be  so  widely  distributed  as  to  be  every  where  at  hand, 
ready  to  meet  the  offender.  And  even  where  they  could  be 
produced  at  the  moment,  still  the  offender  would  be  in  many 
cases  out  of  reach  before  a  warrant  could  be  framed  upon 
them. 

No  objection,  I  think,  was  taken  to  the  information 
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sworn  to  by  Mr.  Gunning,  and  when  the  justices  had  the 
prisoner  before  them,  and  heard  the  testimony  that  was 
afterwards  produced,  they  could  not  properly  decline  to  act 
upon  it. 

Upon  a  certiorari  directed  to  the  justices  of  the  peace 
who  made  the  warrant  of  commitment,  the  evidence  was 
returned  which  they  had  received  in  support  of  the  charge  ; 
and  one  of  the  justices  has  returned  that  the  prisoner  was 
committed,  and  the  evidence  certified  to  the  Governor  ;  and 
a  copy  of  the  testimony  is  also  sent,  which  is  in  substance 
this  : — 

The  prisoner,  John  Anderson,  in  and  before  the  year 
1844,  and  from  that  time  till  1853,  was  living  with  one 
Moses  Burton,  whose  slave  he  was,  in  the  county  of  How- 
ard, in  the  State  of  Missouri,  one  of  the  United  States  of 
America. 

In  1853,  before  September,  Burton  transferred — that  is, 
as  I  infer  from  the  evidence,  sold — Anderson  to  one  Mc- 
Donald, who  lived  in  Saline  county,  in  the  said  state  of 
Missouri,  about  thirty-two  miles  distance  from  the  residence 
of  Burton.  Anderson  had  a  wife  who  lived  with  one  Samuel 
Brown,  in  Howard  county,  about  two  miles  from  Burton's. 

In  September,  1853,  Anderson  had  been  seen  by  several 
parties  in  the  neighbourhood  of  Brown's,  and  Brown's  farm 
and  McDonald's  being  on  opposite  sides  of  the  river,  and  so 
distant  from  each  other,  it  was  suspected,  and  was  rumoured 
in  the  vicinity,  that  Anderson  had  run  away  from  his  mas- 
ter, McDonald;  and  in  September,  1853,  a  day  or  two  before 
his  meeting  with  the  deceased,  Seneca  T.  P.  Diggs,  he  had 
been  seen  on  Brown's  farm  by  two  persons,  who  pursued  him 
in  order  to  take  him  up  and  deliver  him  to  McDonald,  from 
whom  it  was  supposed  he  had  escaped.  He  ran  from  them, 
and  had  been  about  three  weeks  from  his  master,  McDonald, 
when  about  the  28th  day  of  September,  the  deceased,  Diggs, 
who  lived  about  six  miles  from  Brown's,  having  been  at 
work  in  his  barn  with  some  of  his  negroes,  was  going  from 
thence  across  his  field  to  his  dwelling-house,  about  noon,  to 
get  dinner.  He  had  four  of  his  negroes  with  him,  and  on 
their  way  to  the  house  he  met  Anderson,  who  asked  him  if 
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he  could  tell  him  where  one  Charles  Givens  lived.  This 
Charles  Givens  lived  on  the  next  farm  to  the  deceased, 
Diggs  ;  and  in  answer  to  Diggs'  enquiry  of  Anderson  where 
he  was  going,  and  to  whom  he  belonged,  Anderson  told  him 
that  he  was  going  to  Givens  to  get  him  to  buy  him.  He 
belonged,  he  said,  to  a  man  on  the  other  side  of  the  river, 
named  McDonald,  and  he  added  that  he  did  not  want  to  live 
on  the  other  side  of  the  river  because  his  wife  was  living  at 
Brown's,  on  the  same  side  as  Diggs  lived,  and  about  six 
miles  from  his  farm  and  Givens'. 

Diggs  then  asked  him  if  he  had  a  pass.  He  said  he  had 
not.  Diggs  remarked  that  that  looked  suspicious,  as  he 
was  so  far  from  McDonald's,  and  that  he  must  be  a  run- 
away. He  told  Anderson  also  that  he  could  not  allow  him 
to  go  without  a  pass,  for  that  he  would  be  himself  responsi- 
ble ;  and  he  told  Anderson  to  go  with  him  to  his  house  and 
get  his  dinner,  and  that  he  would  go  with  him  to  Givens 
and  see  about  the  matter.  They  were  at  that  time  going 
towards  the  house.  Anderson  was  going  quietly  along  the 
road,  and  as  they  came  near  to  Diggs'  house,  he  suddenly 
started  off  and  ran  away.  Diggs  called  to  his  four  negroes 
to  run  after  him,  telling  them  that  if  they  could  catch  him 
they  should  have  the  reward. 

Diggs  had  a  son  of  his  with  him,  a  child  about  eight  years 
of  age,  and  could  not  keep  up  with  the  negroes  while  they 
were  pursuing  Anderson,  but  followed  them.  Anderson, 
while  he  was  running  from  the  negroes,  took  out  a  knife  and 
called  out  that  he  would  kill  them  if  they  came  near  him. 
The  negroes  had  continued  chasing  him  round  for  some  time 
in  a  kind  of  circle,  when  Diggs  having  gone  across  the  circle 
saw  Anderson  not  far  from  him,  on  the  other  side  of  a  fence, 
and  with  his  little  boy  got  over  the  fence,  and  continued  the 
pursuit,  having  a  small  stick  in  his  hand.  Anderson,  when 
Diggs  had  got  about  six  yards  from  the  fence,  turned  upon 
him,  having  an  open  knife  in  his  hand,  and  ran  at  him. 
Diggs  struck  at  him  with  the  stick,  which  caught  in  some 
bushes  and  broke  ;  and  then  Anderson  stabbed  .  Diggs  with 
his  knife  (a  long  dirk-knife)  in  the  breast.  Diggs  turned  to 
run  from  him,  and  caught  his  foot  in  a  vine  and  fell,  when 
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Anderson  went  up  to  him,  and  stabbed  him  in  the  back  and 
ran  off.  Diggs  got  up  and  walked  fifteen  or  twenty  yards, 
and  then  fell,  being  unable  to  get  farther.  At  this  time 
one  of  Diggs'  negroes  was  about  twenty  yards  from  them ; 
the  others  were  at  a  distance,  and  for  all  that  appears  may 
not  have  been  in  sight.  The  negroes  continued  to  pursue 
Anderson,  but  he  escaped  from  them,  'and  found  his  way  to 
■Upper  Canada,  where  he  was  recognised  and  apprehended 
in  the  spring  of  the  year  1860. 

The  place  where  Diggs  was  stabbed  was  about  a  mile  dis- 
tant from  his  house.  His  little  boy  remained  with  him  an 
hour  or  more,  till  one  of  the  negroes  came  with  a  doctor 
named  Crewse,  who  lived  about  half  a  mile  from  the  spot, 
and  Diggs  was  removed  on  a  sled  to  the  doctor's  house, 
where  he  remained  till  he  died,  two  or  three  weeks  after- 
wards, or  perhaps  rather  longer,  for  in  regard  to  the  time 
there  seems  to  be  some  discrepancy  in  the  evidence. 

Two  of  Diggs'  sons  were  examined  before  the  magistrates 
at  Brantford,  in  this  province,  to  whom  the  complaint  was 
made  ;  and  the  deposition  of  one  of  the  negroes,  who  was 
near  enough  to  see  and  did  see  Anderson  stab  the  deceased, 
was  by  consent  of  the  prisoner's  counsel  allowed  to  be  read. 

One  of  the  sons,  now  fifteen  years  of  age,  is  the  same  boy 
who  in  1853  was  with  his  father  when  he  received  his  wounds ; 
the  other  son,  ten  years  older,  saw  nothing  of  the  occur- 
rence, but  proved  the  account  given  to  him  by  his  father, 
two  days  before  he  died,  when  he  had  no  hope  that  he  could 
recover.  Another  witness,  William  C.  Baker,  gave  evidence 
of  the  same  description  from  the  account  which  he  received 
from  Diggs,  while  he  was  lying  at  Dr.  Crewse's. 

There  is  little  variation  in  the  accounts,  and  the  testimony 
of  the  witnesses  has  the  appearance  of  being  given  fairly. 
The  prisoner,  Anderson,  admitted  after  his  arrest  that  he 
had  cut  a  man  in  attempting  to  escape  from  slavery,  but 
did  not  believe  that  he  had  killed  him.  He  desired  to  ad* 
dress  this  court  when  brought  before  it  upon  this  writ,  and 
said  the  same  thing  in  substance. 

There  seems  to  be  no  room  for  doubt  either  as  to  the  facts 
of  the  case,  in  any  important  particular,  or  as  to  the  spirit  in 
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which  Diggs  and  Anderson  acted  from  the  moment  they  met 
on  that  day  in  September  which  proved  fatal  to  Diggs. 

In  the  arguments  addressed  to  us  by  Anderson,  through 
his  counsel,  and  in  some  observations  Avhich  he  made  him- 
self, it  is  clear  that  he  desires  to  rest  his  defence  upon  the 
ground  that  in  stabbing  Diggs,  and  in  his  whole  conduct  on 
that  day,  from  the  time  they  met,  he  was  actuated  solely  by 
the  desire  to  gain  his  freedom  by  escaping  from  slavery. 
This,  it  was  urged,  was  the  motive  that  prompted  him 
throughout ;  and  we  are  told  that  although  he  did  profess 
to  Diggs  that  he  was  anxious  merely  to  change  his  master 
for  the  reasons  which  he  gave,  and  had  come  to  that  part  of 
the  state  for  the  purpose  of  endeavoring  to  induce  Givens  to 
buy  him,  yet  that  was  merely  a  pretence  put  forward  to  lull 
suspicion  and  to  cover  his  real  design,  for  that  he  had  in 
fact  escaped  from  his  master,  McDonald,  and  was  bent  on 
making  his  way  out  of  the  state,  and  had  come  to  Howard 
county  for  the  purpose  of  communicating  with  his  wife,  and 
arranging  with  her  hoAV  she  could  follow  him  to  Canada  ; 
and  it  was  asserted  in  argument,  in  corroboration  of  this, 
(though  I  see  nothing  of  that  in  the  evidence  before  the 
committing  magistrates,)  that  his  wife  did  actually  make  her 
escape  about  the  same  time,  and  got  to  Detroit  before 
himself. 

On  the  other  hand,  in  the  evidence  brought  forward  to 
sustain  the  charge,  it  is  plainly  and  consistently  stated  that 
Diggs  acted  entirely  from  the  motive  of  preventing  the 
escape  of  Anderson,  and  with  a  view  to  restore  him  as  a 
slave  to  his  master,  McDonald. 

They  seem  to  have  been  strangers  to  each  other  up  to 
that  day ;  and  Diggs,  according  to  the  evidence,  acted  not 
from  any  knowledge  he  had  that  Anderson  was  a  slave,  but 
from  suspicion,  strengthened  by  the  fact  that  he  had  ad- 
mitted that  he  had  no  pass,  and  that  McDonald,  who  lived 
twenty  or  thirty  miles  off,  was  his  owner. 

The  witness  Baker,  speaking  from  Diggs'  statements, 
made  to  him  while  Diggs  was  lying  mortally  wounded  and 
without  hope  of  recovery,  says  : — "  It  was  about  dinner-time 
when  Diggs  first  saw  Anderson  ;  he  asked  him  to  take  din- 
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ner  at  his  house,  when  Anderson  broke  away  from  him. 
Diggs  was  trying  to  stop  him  " — that  is,  as  Baker  explains, 
"he  was  trying  to  stop  him  from  running  away  from  his 
master,  McDonald." 

"Diggs  told  him,"  he  says,  (that  is  told  Anderson,  as  I 
understand  the  evidence,)  "  that  the  law  of  the  state  com- 
pelled him  to  stop  him  if  he  had  no  pass.  Diggs  called  to 
his  black  boys  to  catch  him,  and  they  started  after  him. 
There  were  three,  or  perhaps  more  black  boys.  Diggs  was 
going  to  stop  him,  to  return  him  to  his  master,  McDonald, 
in  slavery.  It  was  in  that  pursuit  that  Diggs  was  stabbed, 
and  got  his  death  blow.  I  did  not  understand  from  Diggs 
that  it  was  to  do  Jack  any  harm  they  tried  to  catch  him,  but 
merely  to  retain  him."  Again,  Baker  says: — "As  they 
were  making  a  circle  Diggs  was  getting  over  a  fence.  Jack 
was  coming  towards  him,  and  he  (Diggs)  was  going  to  take 
hold  of  him  to  stop  him.  Jack  was  coming  towards  him, 
and  tried  to  stop  him,  and  he,  Diggs,  was  going  to  take 
hold  of  him  to  stop  him.  Jack  was  coming  towards  him 
and  stabbed  him.  As  Diggs  got  over  the  fence  they  came 
in  contact,  and  he  received  the  stab.  Diggs  had  gone  to 
the  fence  to  stop  him,  so  he  said  to  me." 

The  youngest  son  of  Diggs,  who  was  then  with  his  father, 
says  :  "  I  was  with  father  when  he  was  stabbed,  about  five  or 
six  yards  from  him.  He  was  in  pursuit  of  the  negro  when 
he  was  stabbed.  I  was  with  father  when  he  first  started  in 
pursuit  of  him.  Other  parties,  say  four  black  boys  of  my 
father,  were  following  up."  And  he  elsewhere  explains  that 
there  were  two  men  and  two  boys,  from  17  to  19  years  of 
age  ;  and  they  heard  it  said  among  them  that  the  strange 
black  man  they  were  pursuing  was  a  runaway.  "  Father 
told  them,"  he  says,  "to  run  after  him.  Father  wanted  to 
give  him  back  to  McDonald.  He  tried  to  get  away,  so  that 
father  could  not  deliver  him  to  his  master.  Father  also  ran 
after  him.  I  don't  remember  if  he  halloed,  but  he  went 
after  him.  When  the  negro  and  he  met,  I  did  not  hear  any 
words  pass.  Father  had  a  little  stick  in  his  hand.  The 
negro  ran  at  him  with  an  open  knife  drawn  in  his  hand.  It 
was  a  paw-paw  stick  my  father  had.    My  father  struck  at 
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him  "with  the  stick  after  the  negro  had  run  at  him  with  the 
open  knife.  The  stick  hung  in  some  bushes  and  broke. 
The  negro  then  stabbed  father.  Father  raised  the  stick  to 
keep  the  negro  from  cutting  him  with  the  knife  as  he  ran  at 
him.  He  was  trying  to  get  away  and  they  trying  to  catch, 
him.  One  coloured  boy  was  about  twenty  yards  off  when 
father  was  stabbed." 

Thomas  Diggs,  the  other  son  of  the  deceased,  was  from 
home  at  the  time  of  this  occurrence,  and  saw  nothing  of  it, 
but  he  speaks  from  the  account  which  his  father  gave  him  of 
it  when  he  was  near  dying,  and  as  this  witness  was  then  ten 
years  older  than  his  younger  brother,  his  account  of  what 
Diggs  said  when  lying  in  extremis  may  be  more  safely  relied 
on.  This  is  his  account  of  his  father's  statement  of  what 
took  place  after  Anderson  broke  from  them  in  walking  to- 
wards the  house : — "  All  at  once  he  started  off  and  ran. 
He  (that  is  Diggs)  said  he  told  his  negroes  to  catch  him. 
They  started  after  him,  and  he  went  with  my  brother  who 
was  not  able  to  go  so  fast,  and  he  stayed  with  him.  After 
they  had  run  around  for  some  time  the  negro  met  him.  The 
negro  ran  at  him  and  stabbed  him.  He  had  a  little  stick  in 
his  hand,  and  as  the  negro  ran  at  him  he  struck  at  him. 
The  negro  cut  him  a  little  on  the  wrist ;  then  he  stabbed 
him  in  his  breast.  The  blow  stunned  him;  he  turned  to 
leave,  and  his  feet  caught  in  something,  and  while  he  was  in 
the  act  of  falling,  or  had  fallen,  he  stabbed  him  again  in  the 
back.  The  negro  then  immediately  ran.  The  paw-paw  is  a 
very  light  wood ;  it  never  grows  large.  The  one  my  father 
had  was  small.  My  father  was  a  delicate  man,  thin  and 
small.  His  height  was  six  feet.  He  was  slight,  spare- 
made.  He  would  not  be  able  to  cope  with  the  prisoner  ;  his 
health  was  not  good.  They  considered  the  negro  a  runaway. 
My  father  was  about  thirty  miles  from  McDonald's  as  I  have 
heard.  He  did  not  live  in  the  same  county  with  father.  I 
suppose  my  father  wanted  to  catch  the  negro.  I  would 
suppose  he  wanted  to  return  him  to  the  owner.  He  was 
a  slave,  I  have  no  doubt.  Prisoner  is  about  five  feet  eight 
or  nine  inches,  his  weight  is  about  160  or  170  pounds.  My 
father's  usual  weight  was  about  135  or  140  pounds.  When 
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the  negro  ran  at  my  father  he  had  the  knife  drawn  in 
his  hand." 

That  slave  of  Diggs,  who  was  one  of  the  party  pursuing, 
and  was  near  enough  to  him  when  he  received  his  wound  to 
see  what  passed,  gives  this  account  of  the  matter : — 

"  Next  fall  will  be  seven  years  ago,  a  negro  man  came  to 
us,  (that  is,  to  my  master  Seneca  T.  P.  Diggs,  and  the  bal- 
ance of  the  negroes  in  my  master's  field.)  My  master  asked 
him  if  he  had  a  pass.  He  said  he  had  not.  Master  told 
him  he  could  not  let  him  go  clear  without  a  pass.  He  told 
my  master  that  a  man  by  the  name  of  Burton  raised  him ; 
that  he  now  belonged  to  a  man  over  the  river  by  the  name 
of  McDonald :  that  he  had  a  wife  at  Mr.  Sam.  Brown's,  in 
Howard  county,  and  that  he  was  going  to  Mr.  Grivens  to  get 
Givens  to  buy  him.  Master  told  him  that  he  could  not  let 
him  go  on  that  way  without  a  pass ;  that  he  must  go  on  up 
to  the  house,  and  eat  dinner,  and  then  he  would  go  with  him 
to  Mr.  Givens.  He  told  master  that  his  name  was  Jack. 
Just  before  we  got  to  the  house,  the  negro  broke  and  ran. 
Master  told  us  negroes  to  run  after  him.  We  ran  after  him. 
Master  said  we  should  have  the  reward  if  we  could  catch 
him.  While  we  were  running  him,  he  took  out  his  knife.  We 
ran  him  around  a  good  long  while.  Master  would  halloo  all 
the  time,  and  we  would  answer  him.  At  last  master  met 
the  negro,  and  I  saw  him  cut  master  twice  with  a  knife.  I 
saw  him  when  he  ran  at  my  master  with  the  knife.  While 
we  were  running  after  him  he  said  he  would  kill  us  if  we 
came  near  him.  We  ran  after  him  some  time  after  he  had 
stabbed  master,  but  could  not  catch  him.  The  negro  that 
killed  my  master  was  named  Jack.  He  once  belonged  to 
Moses  Burton,  of  Howard  county,  and  had  a  wife  at  Sam. 
Brown's.  I  knew  him  and  have  seen  him  before  the  day  he 
killed  my  master.  This  happened  in  Howard  county,  Mis- 
souri, in  the  United  States  of  America,  in  the  year  1853. 

The  testimony  of  this  last  witness  was  taken  before  a 
magistrate  in  the  state  of  Missouri,  and  by  consent  of  the 
prisoner's  counsel  was  read  in  support  of  the  charge.  The 
statute,  indeed,  provides  for  a  deposition  taken  in  the  foreign 
country  being  received  in  evidence  at  the  investigation  in 
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this  province,  when  it  has  been  authenticated  in  the  manner 
directed,  which  this  does  not  seem  to  have  been,  nor  to 
have  been  made  for  the  purpose  of  suing  out  a  warrant  in 
Missouri. 

I  have  stated  fully  such  portions  of  the  several  depositions 
as  bear  upon  the  conduct  and  motives  of  Diggs,  and  of  the 
prisoner,  as  connected  with  the  fact  of  the  prisoner  being  a 
slave,  and  having  escaped  from  his  master,  and  of  Diggs 
having  attempted  to  arrest  and  detain  him  with  a  knowledge 
or  upon  his  suspicion  that  this  was  the  fact,  and  of  his  being 
engaged  in  that  attempt  when  he  received  his  wound. 

These  statements  have  been  in  substance  given  by  me 
before,  in  the  narrative  of  the  occurrence,  but  to  present 
them  more  clearly  to  view  I  have  brought  them  together 
from  the  several  depositions,  extracting  the  statements  in  the 
words  of  the  witnesses. 

Then,  as  connected  with  that  matter,  and  in  order  to 
prove  in  what  situation,  legally  speaking,  the  facts  placed 
the  respective  parties,  a  witness,  I,  A.  Halliday,  was  exam- 
ined, who  deposed  as  follows  : — 

"I  live  in  Howard  county,  state  of  Missouri;  have  been 
there  since  June,  1829.  I  was  born  there,  and  am  a  lawyer 
by  profession.  The  first  section,  third  article,  of  the  act 
concerning  slaves.  Revised  Statutes,  1845,  of  the  state  of 
Missouri,  provides  that  any  person  may  apprehend  any 
negro  or  mulatto,  being  or  suspected  of  being  a  runaway 
slave,  and  take  him  or  her  before  justices  of  the  peace.  The 
second  section  provides  that  the  justice  shall  take  possession 
of.  and  deliver  him  or  her  to  the  owner.  The  18th  section 
of  same  article  provides  that  any  slave  found  to  be  more  than 
twenty  miles  from  his  home,  shall  be  declared  to  be  a  runaway. 
The  16th  section  provides  that  any  one  apprehending  a  run- 
away shall  be  paid  the  sum  of  five  dollars,  as  a  reward,  if 
taken  within  the  state,  and  fifty  dollars  if  taken  without  the 
state,  and  ten.  cents  for  every  mile  of  travel,  in  order  to 
convey  the  runaway  home  to  his  master.  This  law  was  in  ^ 
force  in  1853  and  is  still  in  force  in  substance.  I  heard  of 
the  death  of  Mr.  Diggs  at  the  time  it  took  place,  and  have 
not  heard  of  the  death  of  any  other  person  there  since  in 
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that  way,  nor  for  several  years  before.  I  don't  know  that  I 
ever  saw  the  prisoner  till  the  othernight.  I  may  have  seen 
him,  but  don't  know  that  I  have." 

This  being  in  substance  the  evidence  that  was  before  the 
committing  magistrates  at  Brantford  in  this  province,  to 
sustain  a  charge  against  Anderson,  the  prisoner  now  before 
us,  of  having  committed  the  offence  of  murder  in  the  state 
of  Missouri,  it  became  their  duty  to  consider  it  in  connexion 
with  our  existing  statute  for  the  surrender  of  fugitive 
offenders  from  the  United  States  of  America. 

Our  former  Fugitive  Offenders'  Act,  3  W.  IV.,  ch.  6,  has 
been  repealed  by  our  statute  23  Vic,  ch.  41,  and  it  can 
hardly  be  material  to  refer  to  it  as  an  aid  to  the  construction 
of  the  existing  statute,  because  the  latter  act  was  passed 
for  the  purpose  of  giving  effect  to  a  treaty  with  a  foreign 
government,  and  it  is  to  that  treaty  we  should  rather  look 
for  an  indication  of  what  was  most  probably  meant  by  any 
thing  that  may  seem  ambiguous  in  the  language  of  the 
statute. 

The  matter  now  rests  upon  the  Ashburton  Treaty  of  the 
9th  of  August,  1842,  ratified  30th  of  October,  1842,  and 
upon  our  statute,  chapter  89  of  the  Consolidated  Statutes  of 
Canada,  taken  from  12  Vic,  ch.  19. 

The  treaty  provides  that  the  governments  of  the  two 
countries  shall,  upon  mutual  requisition,  deliver  up  to  justice 
persons  charged  with  any  of  the  crimes  specified  in  the 
treaty,  committed  within  the  jurisdiction  of  either  of  the 
contracting  parties,  who  should  seek  an  asylum  or  be  found 
within  the  territories  of  the  other  :  "  Provided  that  this  shall 
only  be  done  upon  such  evidence  of  criminality  as  according 
to  the  laws  of  the  place  where  the  fugitive,  or  the  person  so 
charged  shall  be  found,  would  justify  his  apprehension  and 
commitmejnt  for  trial  if  the  crime  or  offence  had  been  there 
committed." 

Our  statute,  ch.  89,  for  carrying  into  effect  this  treaty, 
provides,  sec.  1,  that  upon  complaint  made  under  oath  or 
affirmation,  charging  any  person  found  within  the  limits  of 
this  province  with  having  committed  within  the  jurisdiction  of 
the  United  States  of  America,  or  of  any  of  such  states,  any 
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of  the  crimes  enumerated  in  the  treaty,  "  any  of  the  judges 
of  any  of  Her  Majesty's  superior  courts  in  this  province, 
or  any  of  Her  Majesty's  justices  of  the  peace  in  the 
same,  may  issue  his  warrant  for  the  apprehension  of  the 
person  so  charged,  that  he  may  he  brought  hefore  such 
judge  or  such  justice  of  the  peace,  to  the  end  that  the  evidence 
of  criminality  may  be  heard  and  considered  ;  and  if,  on  such 
hearing,  the  evidence  be  deemed  sufficient  hy  him  to  sustain 
the  charge  according  to  the  latus  of  this  province  if  the  offence 
alleged  had  been  committed  herein,  he  shall  certify  the  same, 
with  a  copy  of  all  the  testimony  taken  before  him,  to  the 
Governor,  that  a  warrant  may  issue,  upon  the  requisition  of 
the  proper  authorities  of  the  United  States,  or  of  any  of  such 
states,  for  the  surrender  of  such  person,  according  to  the 
stipulation  of  the  said  treaty  ;  and  the  said  judge,  or  justice 
af  the  peace  shall  issue  his  warrant  for  the  commitment  of 
the  person  so  charged  to  the  proper  gaol,  there  to  remain 
until  such  surrender  be  made,  or  until  such  person  be  dis- 
charged according  to  law."  Sec.  2. — Copies  of  the  deposi- 
tions on  which  the  warrant  has  been  granted  in  the  United 
States,  certified  as  the  act  directs,  may  be  received  on  the 
hearing  after  arrest  in  this  province,  in  evidence  of  the 
criminality  of  the  person  so  apprehended.  Sec.  3. — The 
Governor,  upon  such  requisition  by  the  authority  of  the 
United  States,  or  of  any  state,  may  by  warrant  order  the 
person  so  committed  to  be  delivered  to  the  person  authorised 
to  receive  him  on  behalf  of  the  United  States,  or  of  any 
of  such  states,  to  be  tried  for  the  crime,  &c.,  and  such 
person  shall  be  delivered  up  accordingly.  Sec.  4. — If  any 
person  committed  under  this  act  and  treaty,  to  remain  till 
delivered  up  in  pursuance  of  a  requisition,  be  not  delivered 
up  and  conveyed  out  of  this  province  within  two  months, 
then  any  of  the  judges  having  power  to  grant  a  Habeas 
Corpus,  upon  application  made  to  him  or  them,  by  or  on 
behalf  of  the  person  so  committed,  and  upon  proof 
made  to  him  or  them  that  reasonable  notice  of  the  in- 
tention to  make  such  application  has  been  given  to  the 
Provincial  Secretary,  may  order  the  person  so  committed 
to  be  discharged  out  of  custody,  unless  sufficient  cause 
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shall  be  shewn  to  such  judge  or  judges  why  such  discharge 
should  not  be  ordered. 

Taking,  then,  this  statute  into  consideration,  together  with 
the  return  made  by  the  sheriff  of  the  county  of  Brant  to  the 
writ  of  Habeas  Corpus,  stating  the  warrant  under  which  he 
holds  the  prisoner  in  custody,  and  taking  also  the  return 
made  by  the  justices  of  the  evidence  upon  which  they  issued 
that  warrant,  we  have  first  to  consider  whether  the  warrant 
shews  upon  the  face  of  it  a  legal  cause  of  imprisonment. 

I  notice  that  it  does  not  in  terms  state  that  the  prisoner 
has  been  charged  with  murder,  though  the  information  and 
complaint  on  which  the  justices  proceeded  in  the  first  in- 
stance to  arrest  the  party  did  expressly  contain  a  charge  of 
that  crime. 

But  the  warrant  of  commitment  does  describe  the  charge 
in  such  terms  as  to  shew  clearly  that  what  the  law  holds  to 
be  murder  is  the  offence  of  which  the  prisoner  was  accused 
before  the  justices,  and  that  they  found  the  charge  to  be 
sufiiciently  sustained  by  the  evidence  to  warrant  the  com- 
mitment. 

The  technical  term  "murder,"  which  is  indispensable  in  an 
indictment  for  that  offence,  ought  to  have  been  used,  in  order 
that  it  might  be  seen  plainly,  and  not  by  inference  merely, 
that  the  offence  is  one  of  those  to  which  the  treaty  and  the 
statute  passed  for  giving  effect  to  it  directly  apply. 

Defects  of  that  nature,  however,  in  a  warrant  are  not  fatal, 
for  there  is  not  the  same  necessity  for  an  adherence  to  tech- 
nical terms  in  a  warrant  as  in  an  indictment ;  and  upon  the 
return  to  a  Habeas  Corpus  it  is  the  foundation  of  the  war- 
rant to  which  the  court  looks,  when  that  is  before  them  upon 
a  certiorari,  rather  than  to  the  warrant  itself.  When  a  legal 
cause  for  the  imprisonment  appears  upon  the  evidence,  the 
ends  of  justice  are  not  allowed  to  be  defeated  by  a  want  of 
proper  form  in  the  warrant,  but  the  court  will  rather  see  that 
the  error  is  corrected. 

The  case  of  The  King  v.  Marks  and  others,  (3  East  157,) 
shews  the  principles  on  which  the  courts  act  in  such  cases, 
and  this  is  matter  of  constant  practice. 

I  notice  also  that  the  warrant  of  the  justices  does  not  follow 
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the  words  of  the  statute  by  committing  the  prisoner  to  gaol, 
"  there  to  remain  until  he  shall  be  surrendered  (upon  the  re- 
quisition of  the  proper  authorities)  or  untN  he  shall  be  dis- 
charged according  to  law."  The  justices  may  have  thought 
that  those  words  in  the  end  of  the  first  clause  of  the  statute, 
(Consol.  Stats.  C,  ch.  89,)  were  inserted  as  the  direction  of 
the  legislature,  that  the  prisoner  when  imprisoned  by  the 
justices  upon  a  charge  of  an  offence  committed  in  one  of  the. 
United  States,  should  in  fact  so  remain  imprisoned  until  sur- 
rendered or  otherwise  discharged  by  law,  rather  than  that 
the  legislature  intended  those  words  should  all  necessarily 
form  a  part  of  the  warrant  itself.  Without  them,  however, 
all  that  appears  on  the  face  of  the  warrant  is  that  the  pri- 
soner is  placed  in  custody  for  an  offence  alleged  to  have  been 
committed  by  him  in  a  country  over  which  our  courts  have 
no  jurisdiction,  and  without  any  explanation  of  the  authority 
for  such  commitment,  or  of  the  object  of  it. 

This  also  is  an  imperfection  in  the  warrant,  which  the 
court  in  any  such  case,  having  judicial  knowledge  of  the 
grounds  of  the  commitment,  would  be  bound  to  see  corrq^ted 
rather  than  discharge  the  prisoner  on  account  of  it ;  if  in- 
.deed  the  words  which  are  in  this  warrant,  "until  he  be 
discharged  according  to  law,"  would  not  be  sufficient  in 
themselves,  under  the  direction  as  to  commitment  given  in 
the  statute. 

I  mention  these  apparent  irregularities  chiefly  in  the  hope 
that  it  may  assist  in  leading  to  a  more  careful  attention  to 
form  in  similar  cases  that  may  arise. 

No  exception  was  taken  to  any  defects  in  the  warrant  in  '* 
the  argument  before  us,  probably  because  the  learned  counsel 
for  the  prisoner,  who  argued  his  case  with  much  zeal  and 
ability,  was  well  aware  that  it  would  serve  no  purpose  in  the 
end  to  rest  the  application  for  his  discharge  upon  them. 

It  was  upon  the  question  whether  the  commitment  of  the 
prisoner  Anderson,  with  a  view  to  his  being  surrendered 
under  what  is  commonly  called  by  us  the  Ashl^urton  Treaty 
can  be  said  to  be  warranted  by  the  evidence,  that  the  case 
was  argued  on  both  sides,  and  argued  in  that  temperate  and 
strictly  professional  spirit  in  which  all  such  discussions  for 
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judicial  purposes  should  be  conducted.  Certainly  the  learned 
counsel  who  represented  the  government  showed  no  wish  that 
the  court  should,  by  any  too  rigorous  construction  of  the 
treaty  or  of  the  statute,  strain  the  law  under  which  the  sur- 
render of  the  prisoner  has  been  applied  for. 

I  had  some  doubt  during  the  argument  whether  it  is  com- 
petent for  either  of  the  superior  courts  of  Upper  Canada, 
or  for  a  judge  of  any  such  court,  to  interpose  in  the  case  of 
an  offender  coming  clearly  within  the  terms  of  the  Ashburton 
Treaty,  after  the  judge  or  justice  who  has  heard  the  evidence 
has  determined  that  in  his  opinion  it  sustains  the  charge,  and 
has  certified  to  that  effect  to  the  Governor,  and  transmitted 
a  copy  of  the  testimony  on  which  he  has  decided.  Under 
the  4th  section  of  the  statute,  where  there  has  been  a  delay 
after  the  commitment  in  effecting  the  surrender,  it  is  ex- 
pressly provided  that  any  of  the  judges  of  one  of  the  superior 
courts  may  order  the  person  to  be  discharged.  But  this  is 
not  an  application  made  under  that  clause. 

It  is  quite  true  that  there  can  be  nothing  clearer  than  the 
authority  of  our  superior  courts  of  law  to  exercise  the  same 
control  over  inferior  criminal  courts,  and  over  magistrates 
acting  in  the  administration  of  the  criminal  law,  as  is  exer-. 
cised  in  England  in  like  cases  in  the  Court  of  Queen's  Bench, 
and  indeed  without  such  controlling  power  the  liberty  of  the 
subject  would  be  most  inadequately  provided  for  ;  but  the 
superintending  authority  which  I  now  allude  to  is  either 
given  in  particular  cases  by  statute,  or  in  other  cases  is  ex- 
ercised upon  principles  of  the  common  law,  in  matters  occur- 
ring in  the  ordinary  administration  of  criminal  justice,  and 
arising  within  the  ordinary  reach  of  our  laws. 

The  arrest  of  the  person  now  before  us  for  an  offence  com- 
mitted in  the  state  of  Missouri,  over  which  offence  we  have 
no  jurisdiction,  and  his  detention  with  a  view  to  his  being 
surrendered  to  the  government  of  that  state,  is  a  proceeding 
apart  from  our  ordinary  jurisdiction,  and  rests  wholly  upon 
the  provisions  of  a  treaty  between  Great  Britain  and  a 
foreign  government,  and  of  our  statute  passed  in  conformity 
with  that  treaty. 

We  see  in  that  statute  the  powers  which  are  given  to  us 
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and  to  other  civil  authorities  for  carrying  out  the  treaty, 
and  the  provisions  are  precise  in  regard  to  the  part  which  is 
to  be  taken  by  the  different  public  authorities  which  are  men- 
tioned in  it. 

In  the  first  place,  a  judge  or  justice  of  the  peace,  upon  a 
proper  complaint,  is  to  issue  his  warrant  for  the  apprehension 
of  the  alleged  offender,  and  the  judge  or  justice  who  has 
issued  such  warrant,  is  the  person  before  whom  the  evidence 
in  support  of  the  charge  must  afterwards  be  heard,  and  he 
must  determine  upon  its  sufficiency,  and  must  certify  to  the 
governor  that  it  is  sufficient,  if  he  finds  it  to  be  so,  sending 
at  the  same  time  a  copy  of  all  the  testimony.  And  this  the 
act  says  is  to  be  done,  "  that  a  warrant  may  issue  upon  the 
requisition  of  the  proper  authorities  of  the  United  States,  or 
of  any  such  states,  for  the  surrender  of  such  person,  accord- 
ing to  the  stipulation  of  the  said  treaty  ;  and  the  said  judge, 
or  the  said  justice  of  the  peace,  shall  issue  his  warrant  for 
the  commitment  of  the  person  so  charged,  to  the  proper  gaol, 
there  to  remain  until  such  surrender  be  made,  or  until  such 
person  he  discharged  according  to  law.^'    (Sec.  1.) 

The  question  which  I  am  now  considering  turns  upon  what 
we  must  take  to  be  meant  by  these  last  words  in  the  clause, 
"or  until  such  person  be  discharged  according  to  law."  Do 
they  mean  only  until  the  person  shall  be  discharged  under  the 
express  power  given  in  the  fourth  clause,  on  account  of  delay 
in  delivering  him  up,  or  do  they  mean  until  he  be  discharged 
by  either  of  the  superior  courts,  or  by  any  judge  thereof, 
interposing  upon  an  application  of  the  prisoner,  between  the 
commitment  by  the  justice  and  his  actual  surrender  to  the 
foreign  country,  and  assuming  the  authority  of  discharging 
the  prisoner,  upon  his  view  of  the  evidence  on  which  the  justice 
had  decided  ?  Whether  the  treaty,  ratified  as  it  has  been  by 
the  imperial  parliament,  taken  in  connexion  with  our  statute, 
can  be  held  to  leave  the  superior  courts  in  possession  of  any 
other  power  than  the  power  to  discharge  the  prisoner  under 
the  fourth  section  on  account  of  delay  in  delivering  him  over, 
after  he  has  been  committed,  and  the  evidence  certified  to 
the  government,  is  a  question  which  we  should  probably  feel 
it  necessary  carefully  to  consider,  in  conjunction  with  the 
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judges  of  the  other  superior  courts,  before  we  exercised  the 
power  of  discharging. 

No  application  under  the  fourth  clause,  upon  the  ground 
of  delay,  has  been  made  to  us,  as  I  have  already  stated. 
Our  interposition  on  any  other  ground  it  may  at  least  be 
said  is  not  clearly  provided  for  in  the  act,  and  it  may  be  a 
question,  since  the  whole  proceeding  is  founded  on  a  public 
treaty  between  two  sovereign  powers,  whether  each  party  to 
that  treaty  cannot  hold  the  other  to  a  compliance  with  its 
terms,  without  impediment  from  the  exercise  of  a  jurisdiction 
over  the  subject  matter  within  either  country  beyond  what 
is  provided  for  in  the  treaty. 

I  feel  that,  on  the  other  hand,  the  argument  is  strong  for 
the  necessity  of  a  controlling  power  in  the  superior  courts, 
without  which  the  Governor  must  be  left  with  the  responsi- 
bility of  exercising  with  the  assistance  of  his  legal  advisers, 
whatever  discretion  he  may  find  to  be  reposed  in  him  by  the 
statute. 

A  more  full  consideration  of  this  question  by  either  of 
the  superior  courts,  whenever  it  may  become  necessary, 
may  probably  result  in  removing  any  such  doubts  as  I  have 
stated ;  for  two  learned  judges,  of  whose  assistance  we  can 
unhappily  no  longer  avail  ourselves,  have,  in  cases  before 
them  as  individual  judges  in  chambers,  assumed  that  they 
had  the  power  in  cases  like  the  present  to  examine  into  the 
correctness  of  the  conclusion  come  to  by  the  committing  jus- 
tices upon  the  sufficiency  of  the  evidence.  I  refer  to, 
Kermott's  case,  (Vol.  1,  of  Cases  in  the  Judges'  Chambers, 
253,)  and  to  Tubbee's  case,  case  (1,  P.  R.  98.) 

In  the  former  case  the  authority  was  assumed  to  exist,  and 
was  acted  upon  by  discharging  the  prisoner*  The  latter 
case,  as  the  commitment  showed,  could  not  by  possibility 
come  under  the  Ashburton  Treaty,  for  it  was  the  crime  of 
bigamy  that  the  prisoner  was  charged  with,  and  nothing 
therefore  that  was  said  or  done  in  the  case  would  necessarily 
apply  as  authority  in  the  case  now  before  us.  The  prisoner 
was  discharged  on  the  ground  that  our  earlier  statute  3  W. 
IV.,  ch.  6,  under  which  it  had  been  urged  that  the  prisoner 
could  be  surrendered  to  a  foreign  government,  had  been 
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superseded  by  the  Ashbiirton  Treaty  and  the  statute  which 
followed  it.  But  the  late  Sir  James  Macaulay,  for  whose 
opinion  great  respect  will  ever  be  entertained  in  this  court? 
in  disposing  of  the  application  before  him,  expressed  a  strong 
view  in  favour  of  the  power  of  the  superior  courts  to  examine 
into  the  sufficiency  of  *he  evidence  returned  by  the  commit- 
ting magistrate,  to  establish  the  charge  upon  which  he  had 
committed  a  prisoner  in  pursuance  of  the  Ashburton  Treaty. 

With  these  authorities  in  favour  of  an  examination  by  us 
of  the  testimony  which  has  been  returned  by  the  committing 
magistrate,  and  with  no  decision  that  I  am  aware  of  to  the 
contrary,  we  have  not  hesitated  to  consider  the  depositions 
which  have  been  before  us  in  the  present  case ;  and  I  will 
not  forbear,  in  consequence  of  any  such  doubts  as  I  have 
stated,  to  express  my  opinion  upon  the  effect  of  them — I 
mean  their  effect  in  a  legal  point  of  view,  when  taken  in  connex- 
ion with  the  treaty  and  our  statute,  Consol.  Stats.  C,  ch.  89 — 
and  I  shall  do  this  in  as  general  terms  as  I  can,  in  order  that 
nothing  said  by  me  here  may  prejudice  a  case  of  this  serious 
description,  which,  according  to  the  view  we  may  take  of  the 
law,  may  have  to  receive  the  consideration  of  a  jury  in  the 
country  where  the  offence  is  said  to  have  been  committed. 

I  have  not  thought  it  necessary  to  dwell  upon  the  proof 
of  identity  of  the  prisoner,  or  to  refer  particularly  to  the 
witness,  W.  C.  Baker,  upon  that  point,  which  is  direct  and 
explicit;  for  the  whole  course  of  cross-examination  of  the 
witnesses  on*  the  part  of  the  prisoner,  and  the  very  ground 
on  which  his  discharge  had  been  pressed,  is  founded  upon 
his  identity  with  the  person  who  killed  Diggs,  and  on  the 
fact,  which  it  is  contended  is  manifest,  that  he  was  engaged 
at  the  time  in  a  struggle  for  freedom. 

The  point  which  has  been  argued  before  us,  and  the 
only  point,  is  what  construction  and  effect  it  is  proper  to 
to  give  to  those  words  in  the  treaty  and  in  our  statute 
(Consol.  Stats.,  C,  ch.  89,  sec.  1,)  which,  when  read 
together,  in  effect  provide  that  a  person  charged  with  com- 
mitting within  any  of  the  United  States  of  America  any 
of  the  offences  mentioned  in  the  treaty  :  that  is  to  say,  mur- 
der, or  assault  with  intent  to  commit  murder,  piracy,  arson, 
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robbery,  or  forgery,  and  charged  "  upon  such  evidence  of 
criminality  as  according  to  the  laws  of  the  place  where  the 
fugitive  or  person  so  charged  shall  be  fofind,  would  justify 
his  apprehension  and  commitment  for  trial,  if  the  crime  or 
offence  had  there  been  committed,''  may  be  apprehended 
upon  complaint  made  under  oath,  in»  order  that  he  may  be 
brought  before  the  judge,  or  justice  of  the  peace,  who  has 
caused  him  to  be  apprehended,  to  the  end  that  the  evidence 
of  his  criminality  may  be  heard  and  considered,  and  that 
'"''if  on  such  hearing,  the  evidence  be  deemed  sufficient  by 
him  to  sustain  the  charge  according  to  the  laws  of  this  'prov- 
ince, if  the  offence  alleged  had  been  committed  therein,  he 
shall  certify  the  same,  together  with  a  copy  of  all  the  testi- 
mony taken  before  him,  to  the  Governor,  that  a  warrant  may 
issue  upon  the  requisition  of  the  proper  authorities  of  the  said 
United  States  or  of  any  of  such  states,  for  the  surrender  of 
such  person  charged  according  to  the  stipulation  of  the  said 
treaty." 

It  will  be  observed  that  in  one  part  of  the  treaty,  as  reci- 
ted in  the  statute,  the  evidence  of  criminality  is  required  to 
be  such  as  would  justify  the  apprehension  of  the  party  and 
his  commitment  for  trial,  li  the  offence  had  been  committed 
in  the  country  where  he  is  found,  while  in  another  part  the 
evidence  is  required  to  be  such  as  shall  be  deemed  sufficient 
to  sustain  the  charge. 

Nothing  can  turn  I  think  upon  this  variation  of  expression, 
but  we  must  look  upon  the  same  thing  as  intended  by  both,  for 
in  the  treaty,  as  recited  in  the  commencement  of  the  statute, 
it  is  declared  to  have  been  agreed  by  the  two  powers,  that 
offenders  charged  with  certain  offences,  flying  from  one 
country  into  the  territories  of  the  other,  should  be  delivered 
up  to  justice — "  Provided,  that  this  shall  only  be  done  upon 
such  evidence  of  criminality  as  according  to  the  laws  of  the 
place  where  the  fugitive  so  charged  shall  be  found,  would 
justify  his  apprehension  and  commitment  for  trial,  if  the 
crime  or  offence  had  been  there  committed.'' 

This  shews  that  nothing  more  can  be  meant  by  the  other 
form  of  expression  than  by  this,  since  by  the  treaty  evidence 
sufficient  to  commit  the  party  for  trial  is  all  that  is  required 


tN"  l:HE  MATTER  OF  JOHN  ANBEIiSOl^. 


169 


to  warrant  his  being  given  up.  And  indeed  it  would  not  be 
reasonable  to  require  more. 

I  think  "  the  sufficiency  of  the  evidence  of  criminality  to 
sustain  the  charge  according  to  the  laws  of  this  province  if 
the  offence  alleged  had  been  committed  therein,"  is  to  be 
determined  by  the  judge  or  justice  upon  his  view  of  the 
transaction,  as  described  in  the  testimony,  taken  in  connexion 
with  the  law  of  the  foreign  state  where  it  occurred,  as  regards 
the  offence  in  question,  and  also  with  reference  to  the  law 
which  governs  our  own  courts  and  magistrates  in  regard  to 
the  sufficiency  of  the  evidence ;  that  is,  its  sufficiency  in 
point  of  legal  character,  and  its  adequacy  to  support  the 
charge  of  the  off"ence  against  the  law  of  the  foreign  countr}^ 

I  will  not  take  upon  me  to  say  that  there  is  absolutely  no 
ground  for  doubt  or  discussion  upon  the  meaning  of  those 
words  in  the  statute  which  I  have  last  cited.  I  can  see  that 
what  I  take  to  have  been  the  certain  intention  of  the  treaty, 
and  of  our  statute,  might  have  been  more  clearly  expressed ; 
but  I  really  cannot  say  that  I  have  any  doubt  that  the  in- 
tention was  that  the  judge  or  justice  who  has  heard  the 
testimony  is  to  determine  whether  the  evidence  of  criminality, 
if  fully  credited  by  a  jui-y  and  not  repelled  in  any  essential 
point,  is  such  that  it  can  be  truly  said  that  the  facts  are 
strong  enough  and  the  proof  clear  enough,  according  to  the 
laws  of  this  province,  to  sustain  the  charge.  What  charge  ? 
— the  charge,  in  the  case  before  us,  of  having  committed  in 
the  state  of  Missouri  the  crime  of  murder. 

It  has  been  argued  on  the  part  of  the  prisoner  that  both 
of  the  passages  in  the  statute  in  which  the  sufficiency  of  the 
evidence  to  prove  the  criminality  is  spoken  of  have  reference 
to  the  law  of  this  province,  not  merely  as  regards  the  nature 
of  the  proof  that  may  be  received  and  its  conclusive  ten- 
dency, but  also  to  the  law  of  this  province  as  regards  the 
particular  off'ence,  and  in  relation  to  whatever  circumstance 
may  have  influenced  the  party  in  committing  the  act.  I 
cannot  go  the  whole  length  of  that  argument  as  it  has  been 
endeavoured  to  apply  it  in  this  case. 

So  far  as  regards  the  means  of  proof,  there  can  be  no 
doubt  that  it  is  our  law  which  must  govern,  according  to  the 
22  VOL.  XX. 
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provision  in  the  statute.  If,  for  instance,  the  law  of  Missouri 
should  admit  a  confession  extorted  from  a  slave  by  violence 
or  threats  to  be  used  against  him  on  a  charge  of  this  kind, 
we  must  reject  such  evidence  notwithstanding,  when  pro- 
duced here;  and  if  without  it  the  criminality  should  not 
appear  to  be  established,  the  prisoner  could  not  be  detained. 
So,  also,  if  the  law  of  Missouri  should  allow  evidence  of  a 
free  man  not  on  oath  to  be  admitted  against  a  slave  charged 
with  having  committed  a  crime  against  a  free  man,  the  judge 
or  justice  could  not  act  upon  such  evidence  here.  The 
reason  in  favour  of  precaution,  to  this  extent  at  least,  is 
glanced  at  by  Lord  Chief  Justice  Willes  in  the  case  p| 
Omichund  v.  Barker,  (Willes  549,)  where  a  very  different 
question  from  the  present  was  under  discussion.  "  I  entirely 
disagree,"  he  observed,  "  from  what  is  reported  to  have 
been  said  by  Lord  Chief  Justice  Le^,  in  2  Eol.  Rep.  34<5, 
that  in  the  trials  of  matters  arising  beyond  sea  we  ought  to 
allow  such  proof  as  those  beyond  sea  would  allow.  Thia 
would  be  leaving  the  point  on  so  very  loose  and  uncertain  a 
foot,  that  I  cannot  come  into  it ;  for  if  this  rule  were  to  hold, 
considering  in  what  a  strange  manner  justice  is  administered 
in  some  foreign  parts,  God  knows  what  evidence  must  be 
admitted.'' 

But  the  construction  contended  for  would  seem  to  exact 
that  there  should  be  a  similarity  between  the  law  of  the 
state  from  which  the  person  has  fled  and  that  of  our  country 
in  all  the  features  and  attributes  of  the  particular  crime. 
To  some  extent  it  might  be  reasonable  to  hold  that  the  law 
of  the  two  countries  should  be  found  to  correspond.  For 
example,  if  it  were  the  law  of  Missouri  that  every  intentional 
killing  by  a  slave  of  his  master,  however  sudden,  should  be 
held  to  be  murder,  without  regard  to  any  circumstances  of 
provocation,  or  of  any  necessity  of  self- defence  against  mortal 
or  cruel  injury,  I  do  not  consider  that  a  fugitive  slave,  who 
according  to  the  evidence  could  not  be  found  guilty  of  mur- 
der without  applying  such  a  principle  to  the  case,  could 
legally  be  surrendered  by  the  treaty.  But  I  could  not  go 
the  length  of  holding  that  because  a  man  could  not,  in  the 
nature  of  things,  be  killed  in  this  province  while  he  waa 
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pursuing  a  slave,  because  there  are  not,,  and  by  law  cannot 
be,  any  slaves  here,  therefore  a  slave  who  has  fled  from  a 
slave  state  into  this  province  cannot  be  given  up  to  justice 
because  he  murdered  a  man  in  that  state  who  was  at  the 
time  attempting  to  arrest  him  under  the  authority  of  law,  in 
order  to  take  him  before  a  magistrate  with  a  view  to  his 
being  sent  back  to  his  master. 

It  would  not  be  right,  I  think,  to  hold  that  the  fugitive 
should,  under  such  circumstances,  not  be  surrendered,  and 
to  hold  this  without  reference  to  what  the  positive  law  of 
that  country  might  allow,  or  to  the  conduct  of  the  party 
pursuing  or  the  party  pursued,  or  to  the  knowledge  of  the 
latter  that  the  purpose  for  which  it  was  desired  to  arrest  him 
was  not  contrary  to  the  law  of  the  country,  or  to  the  fact, 
(if  it  should  be  so,)  that  there  was  no  apparent  necessity  to 
inflict  death  in  order  to  escape. 

The  statute  has  been  about  ten  years  in  force,  and,  so  far 
as  I  know  or  have  heard,  if  the  construction  that  is  now  in- 
sisted upon  were  established,  it  would  be  a  new  construction. 

Neither  the  treaty  nor  the  statute  can  be  taken  to  have 
been  founded  on  a  presumption  that  the  criminal  or  the  civil 
law  prevailing  in  the  territories  of  the  two  contracting 
powers  would  be  found  to  be  the  same.  In  arson  and  in 
forgery,  for  instance,  it  is  likely  there  may  be  points  of 
difi"erence  as  regards  the  descriptions  of  property,  and  of 
the  written  securities,  which  it  is  the  object  of  the  law  in  the 
several  countries  to  protect,  though,  as  regards  murder,  there 
is  nothing  in  the  evidence  to  establish  that  the  legal  defini- 
tion of  the  crime  is  not  the  same  in  the  state  of  Missouri  as 
in  Canada. 

Now  we  know  that  a  person  who  in  Canada  wilfully 
kills  another  without  justification  or  lawful  excuse  is  guilty 
of  murder,  the  law  deeming  the  act  to  have  been  malicious. 
There  is  nothing  before  us  to  show  that  the  law  is  otherwise 
in  Missouri. 

I  use  the  word  excuse  in  a  sense  that  would  include  any 
circumstances,  of  provocation  or  otherwise,  that  should  ob- 
viously in  law  reduce  the  act  to  manslaughter. 

The  evidence  which  the  justices  had  before  them  tends  to 


172    queen's  bench,  MICHAELMAS  term,  24  VIC,  1860. 

shew  that  Anderson,  the  prisoner,  stabbed  Diggs,  the  de- 
ceased, while  he,  Anderson,  was  endeavouring  to  escape 
from  him,  and  while  Diggs  was  endeavouring  to  pre- 
vent such  escape,  and  to  take  him  before  a  magistrate, 
in  order  to  his  being  restored  to  McDonald,  his  master. 
Anderson  was  still  in  the  state  of  Missouri,  where  he  had 
been  living  many  years,  if  not  all  his  lifetime ;  and  though 
he  was  20  or  30  miles  away  from  McDonald,  yet  it  rests  only 
on  his  own  declaration  that  he  had  resolved,  if  possible,  to 
leave  the  state,  and  to  escape  from  slavery  entirely. 
Whether  that  was  or  was  not  his  intention  at  the  time^  we 
see  that  the  law  of  Missouri,  of  which  such  evidence  has  been 
received  as  by  the  existing  state  of  the  law  both  in  England 
and  in  Canada  is  now  admissible,  (Baron  DeBode's  case,  8 
Q.  B.  208,  246,  254,  Sussex  Peerage  case,  11  CI.  &  Fin.  85,) 
authorises  any  person  to  apprehend  any  negro  or  mulatto 
being  or  suspected  of  being  a  runaway  slave,  and  to  take 
him  before  any  justice  of  the  peace,  who  may  deliver  him  to 
his  owner. 

It  is  true  it  is  not  proved  that  the  prisoner,  if  he  was 
attempting  to  escape  from  slavery  altogether,  or  only  from 
the  immediate  control  of  his  master,  was  in  either  case  com- 
mitting any  criminal  offence  against  the  law  of  Missouri,  nor 
is  it  shewn  that  the  law  of  that  state  made  it  the  duty  of 
Diggs  to  apprehend  him,  under  the  circumstances  in  which 
he  found  him ;  but  Diggs  having,  as  it  appears,  authority  to 
take  him  up  and  carry  him  before  a  magistrate,  under  the 
general  law  of  the  state,  it  cannot  be  said  that  he  was  act- 
ing illegally  at  the  time  that  Anderson  rushed  upon  him  and 
repeatedly  stabbed  him  with  a  deadly  weapon.  He  was  act- 
ing under  legal  authority  as  much  as  if  he  had  been  armed 
with  process,  the  fact  being  proved,  and  not  denied,  that 
the  statute  law  of  Missouri  applied  to  the  prisoner  under  the 
circumstances  in  which  he  was  ;  and  unless  Diggs  abused  his 
authority  by  using  a  degree  of  violence  uncalled  for  by  the 
circumstances,  the  killing  of  him  was  not  justifiable ;  nor  can 
it  be  said,  I  think,  that  the  facts  of  the  case  lead  plainly  to 
the  conclusion  that  the  act  of  the  prisoner,  Anderson,  should 
be  held  to  be  nothing  more  than  manslaughter. 
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Upon  his  trial  on  the  charge  of  murder,  if  he  shall  be  surren- 
dered, and  if  he  shall  be  tried  for  that  offence,  it  will  be  for 
the  jury  to  dispose  of  the  case  under  the  direction  of  a  judge. 
There  may  then  appear  sufficient  reasons  to  warrant  the  jury 
in  taking  a  favourable  view  of  the  case,  and  to  lead  them  to 
think  it  probable  that  the  prisoner  advanced  towards  the 
deceased  and  stabbed  him  under  an  apprehension  that  it 
was  necessary,  not  merely  to  facilitate  his  own  escape,  but 
to  save  his  life,  or  to  avert  threatened  violence  at  the 
moment.  But  the  case,  in  my  judgment,  is  not  one  in  which 
the  justices  at  Brantford  would  have  been  warranted  in 
assuming  the  functions  of  a  jury,  and  intercepting  a  trial  for 
the  graver  offence. 

We  may  be  told  that  there  is  no  assurance  that  the 
prisoner,  being  a  slave,  will  be  tried  fairly  and  without  pre- 
judice in  a  foreign  country;  but  no  court  or  magistrate  can 
refuse  to  give  effect  to  an  act  of  parliament  by  acting  on  such 
an  assumption ;  nor  can  we  be  influenced  by  the  considera- 
tion, a  very  painful  one  in  all  such  cases,  that  the  prisoner, 
even  if  he  shall  be  wholly  acquitted  of  the  offence  imputed 
to  him,  must  still  remain  a  slave  in  a  foreign  country. 

That  was  a  consideration  to  be  entertained  while  the  sub- 
ject of  the  treaty  was  under  discussion,  and  before  it  became 
a  law.  It  might  also  have  engaged  attention  in  framing  its 
provisions,  and  we  cannot  think  it  probable  that  it  did  not. 
But  neither  the  treaty  nor  the  statute  makes  allowance  for 
the  circumstance  of  a  fugitive  offender  having  been  a  slave 
in  the  country  from  which  he  fled.  That  is  not  recognised 
in  the  treaty  as  a  reason  against  his  surrender  to  be  tried  for 
murder,  arson,  or  any  other  crime  specified  in  the  statute, 
though  it  could  not  have  escaped  attention  that  the  conse- 
quence of  the  surrender  would  be  the  putting  the  fugitive  in 
the  power  of  his  master  in  case  of  his  acquittal. 

Those  who  are  to  act  judicially  in  carrying  the  statute  into 
effect  must,  so  far  as  the  statute  allows,  carry  out  the  treaty 
faithfully.  They  have  no  right  to  decline  doing  so  on  account 
of  any  distinction  or  consideration  which  neither  the  statute 
nor  the  treaty  has  made  the  ground  of  an  exception ;  and  when 
we  say  of  a  court  of  justice  that  they  have  not  the  right  to  take 
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a  particular  course,  we  saj^  tnb  same  thing  in  effect  as  that 
they  have  not  the  power.  In  my  opinion,  therefore,  we  are 
bound  to  remand  the  prisoner. 

If  there  has  been  any  understanding  between  the  govern- 
ment of  the  United  Kingdom  and  the  American  government, 
or  any  instructions  upon  the  subject  of  delivering  up  slaves 
flying  from  one  of  the  United  States  to  Canada,  and  charged 
while  here  with  having  committed  in  the  United  States  some 
one  of  the  crimes  mentioned  in  the  treaty,  it  is  probable  that 
the  Grovernor  of  the  province  is  aware  of  such  understanding 
or  instructions ;  and  his  power  under  the  statute  or  the  treaty 
to  surrender  a  fugitive,  or  to  decline  to  surrender  him,  cannot 
be  affected  by  any  thing  that  may  be  said  or  done  by  us 
here. 

It  is  equally  clear  that  the  justices  who  had  to  deal  with 
the  case  in  the  first  instance,  or  we,  who  are  applied  to  as  a 
court  of  law  to  overrule  their  decision,  must  conform  to  what 
the  law  requires,  and  are  not  at  liberty  to  act  upon  consid- 
erations of  policy,  or  even  of  compassion,  where  a  duty  is 
prescribed.  To  use  the  words  of  a  great  judge  in  dealing 
with  a  case  in  which  slavery  and  its  consequences  were  dis- 
cussed— "  We  cannot  in  these  points  direct  the  law ;  the  law 
must  rule  us." 

McLean,  J.^ — The  prisoner  has  been  brought  before  us 
from  the  gaol  of  the  county  of  Brant,  Upon  a  habeas  corpus^ 
issued  by  order  of  this  court  during  the  present  term  ;  and 
in  compliance  with  the  injunction  contained  in  the  writ,  the 
sheriff  has  returned  the  warrant  under  which  the  prisoner 
has  been  detained  in  gaol,  for  the  purpose  of  showing  the  day 
and  cause  of  his  taking  and  detainer.  The  evidence  taken 
before  the  justices  of  the  peace  by  whom  the  prisoner  was 
committed  to  gaol  has  also  been  brought  before  us  by  certio- 
rarL 

Upon  this  return  and  evidence  we  have  now  to  enquire 
whether  the  prisoner  has  been  legally  committed,  and  whether 
he  is  legally  detained  in  custody. 

The  information  and  complaint,  as  it  is  called,  appears  to 
have  been  made  by  one  James  A.  Gunning,  of  the  city  of 
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Detroit,  so  far  back  as  the  13th  day  of  April  last,  before 
William  Mathews,  Esq.,  a  justice  of  the  peace  for  the  county 
of  Brant,  and  sets  forth  that  one  John  Anderson  did,  on  the 
28th  day  of  September,  1853,  wilfully,  deliberately,  and 
maliciously  murder  one  Seneca  T.  P.  Diggs,  in  the  county  of 
Howard,  in  the  state  of  Missouri,  one  of  the  United  States 
of  America ;  all  of  which  this  deponent  doth  verily  believe. 
Whether  any  warrant  was  issued  on  this  complaint,  or  if  a 
warrant  was  issued,  when  or  where  it  was  executed  does  not 
appear.  The  magistrate,  in  the  absence  of  any  more  posi- 
tive information  than  mere  belief  of  such  a  crime  having  been 
committed,  might  well  have  hesitated  before  issuing  a  warrant 
to  apprehend  the  prisoner,  and  without  being  chargeable  with 
any  dereliction  of  duty  might  have  called  for  some  proof  of 
a  murder  having  been  committed,  and  of  the  identity  of  the 
party  accused  as  the  murderer.  No  other  information  or 
complaint  is  given  as  the  foundation  for  issuing  the  warrant, 
and  I  must  therefore  assume  that  it  was  issued  on  that  com- 
plaint alone. 

The  1st  section  of  chapter  89  of  the  Consolidated  Statutes 
of  Canada,  respecting  the  treaty  between  Her  Majesty  and 
the  United  States  of  America,  for  the  apprehension  and  sur- 
render of  certain  offenders,  provides  that  upon  complaint 
made  under  oath  or  affirmation,  charging  any  person  found 
within  the  limits  of  this  Province  with  having  committed, 
within  the  jurisdiction  of  the  United  States  of  America,  or 
of  any  of  such  states,  any  of  the  crimes  enumerated  or  pro- 
vided for  in  the  treaty — namely,  murder,  or  assault  with  intent 
to  commit  murder,  or  piracy,  or  arson,  or  robbery,  or  for- 
gery, or  the  utterance  of  forged  paper — any  of  the  judges 
of  any  of  Her  Majesty's  superior  courts  in  this  province,  or 
any  of  Her  Majesty's  justices  of  the  peace  in  the  same,  may 
issue  his  warrant  for  the  apprehension  of  the  person  so 
charged,  that  he  may  be  brought  before  such  judge  or  justice 
of  the  peace,  to  the  end  that  the  evidence  of  criminality  may 
be  heard  and  considered. 

Whether  the  affidavit  of  Gunning,  that  he  believed  the 
crime  of  murder  had  been  committed  by  one  John  Anderson, 
was  sufficient  or  not,  it  is  clear  that  the  justice  of  the  peace 
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thought  it  so,  and  acted  upon  it ;  for  during  the  whole  exami- 
nation in  reference  to  the  charge  he  professes  to  proceed 
upon  it  as  a  charge  made  by  J.  A.  Gunning,  though  in  the 
warrant  of  commitment  the  prisoner  is  stated  to  be  charged 
on  the  oath  of  William  C.  Baker,  of  Howard  county,  Mis- 
souri, and  others,  the  name  of  Gunning  no  where  appearing 
during  the  whole  investigation,  except  as  swearing  to  his 
belief  in  the  original  affidavit.  If  the  prisoner  had  been 
brought  up  on  habeas  corpus  while  in  custody  on  a  warrant 
issued  on  that  affidavit  alone,  I  incline  to  think  that  he  would 
be  entitled  to  his  discharge,  from  the  want  of  such  a  charge  as 
is  contemplated  by  the  statute  to  justify  the  issuing  of  any 
warrant ;  but  being  in  custody,  and  further  proceedings 
having  taken  place,  and  the  evidence  of  criminality  being 
heard  and  considered  by  the  justice  of  the  peace,  and  the 
prisoner  in  consequence  committed  to  gaol  until  delivered 
by  due  course  of  law,  the  question  is  whether  he  is  now 
detained  in  legal  custody. 

The  clause  of  the  statute  to  which  I  have  referred  provides 
that  if,  on  the  hearing  of  the  evidence  of  criminality  by  the 
justice  of  the  peace,  it  is  deemed  sufficient  by  him  to  sustain 
the  charge  according  to  the  laws  of  this  province,  if  the  offence 
alleged  had  been  committed  herein,  he  shall  certify  the  same, 
together  with  a  copy  of  all  the  testimony  taken  before  him,  to 
the  Governor,  that  a  warrant  may  issue,  upon  the  requisition 
of  the  proper  authorities  of  the  United  States,  or  of  any  of 
such  states,  for  the  surrender  of  such  person  according  to  the 
stipulations  of  the  treaty ;  and  the  justice  of  the  peace  shall 
issue  his  warrant  for  the  commitment  of  the  person  so  charged 
to  the  proper  gaol,  there  to  remain,  until  such  surrender  be 
made,  or  until  such  person  be  discharged  according  to  law. 

The  commitment  under  which  the  prisoner  is  in  custody  is 
certainly  not  in  conformity  with  the  statutes,  either  in  form 
or  substance.  There  is  nothing  on  the  face  of  it  to  indicate 
that  any  evidence  has  been  examined  by  the  justices  who 
signed  it  touching  a  complaint  against  the  accused  for  an 
alleged  murder  in  the  state  of  Missouri ;  nothing  to  shew 
that  the  justices,  having  heard  and  considered  evidence  of 
criminality  on  a  charge  for  such  an  offence  against  the 
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prisoner,  have  considered  the  same  sufficient  to  sustain  the 
charge  according  to  the  la\vs  of  this  province  if  the  offence 
alleged  had  been  committed  therein  ;  nothing  on  the  face  of 
it,  except  a  recital  that  the  prisoner  had  been  on  that  day 
charged,  apparently  for  the  first  time,  on  the  oath  of  William 
C.  Baker,  of  Howard  county,  in  the  state  of  Missouri,  and 
others,  for  that  he  did,  in  that  county  and  state,  on  the  28th 
of  September,  1853,  (exactly  seven  years  before  the  date  of 
the  commitment,)  wilfully,  maliciously,  and  feloniously  stab 
and  kill  one  Seneca  T.  P.  Diggs,  of  the  same  county.  For 
this  alleged  offence  all  or  any  of  the  constables  of  the  county 
of  Brant  are  commanded  to  take  John  Anderson,  and  safely 
to  convey  him  to  the  common  gaol  at  Brantford,  and  there 
to  deliver  him  to  the  keeper  thereof ;  and  then  the  keeper 
of  the  common  gaol  is  commanded  to  receive  John  Anderson 
into  his  custody  in  the  said  common  gaol,  and  there  safely 
keep  him  until  he  shall  be  delivered  by  due  course  of  law. 

The  commitment  is  nothing  more  or  less  than  an  ordinary 
commitment  to  the  common  gaol  at  Brantford  for  trial  for  an 
offence  alleged^  to  have  been  committed  in  the  state  of  Mis- 
souri, one  of  the  United  States  of  America.  Now,  what  is 
the  due  course  of  law  by  which  the  accused  is  to  be  delivered 
in  such  a  case  ?  There  is  no  course  of  law  in  this  province 
which  can  take  cognizance  of  such  a  case,  none  by  which 
he  can  be  delivered  from  the  gaol,  except  that  which  has  now 
been  adopted.  There  is  nothing  before  us  to  shew  that  the 
justices  of  the  peace  who  have  examined  the  evidence,  or 
rather  the  justice  of  the  peace  who  certifies  the  evidence  as 
having  been  taken  before  him,  has  come  to  any  determina- 
tion that  it  is  sufficient  to  sustain  the  charge  according  to  the 
laws  of  this  province,  if  the  alleged  offence  had  been  com- 
mitted therein,  or  that  he  has  certified  his  decision  on  the 
evidence,  together  with  a  copy  of  all  such  evidence  to  the 
Governor,  (a)  It  is  not  unreasonable  to  assume  the  contrary, 
or  at  all  events  that  he  has  arrived  at  no  decision,  from  the 
fact  that  the  prisoner  has  not  been  committed  to  gaol  by  him 
there  to  remain  until  a  surrender  is  made  upon  the  requisi- 
tion of  the  proper  authorities,  as  required  by  the  statute,  or 
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until  discharged  according  to  law.  By  this  commitment  the 
prisoner  is  not  in  custody  awaiting  a  surrender  under  the 
treaty  with  the  United  States,  but  is  in  gaol  awaiting  a  dis- 
charge according  to  law.  If  the  object  and  intent  of  the 
commitment  were  plain  upon  the  face  of  it,  so  that  we  could 
take  judicial  notice  of  it,  this  court  might  remedy  any  mere 
technical  defects  and  correct  any  want  of  form.  The  case 
of  the  King  v.  Marks  and  others,  (3  East  157,)  and  the  form 
there  given,  shew  that  this  may  be  done  in  ordinary  cases  ; 
but  as  the  commitment  in  this  case  must  depend  upon  the 
view  which  the  justice  of  the  peace  may  have  taken  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  charge  according  to 
the  laws  of  this  province,  and  we  have  no  means  of  knowing 
what  that  view  is,  we  cannot,  as  it  appears  to  me,  take  it  upon 
ourselves  to  make  an  amendment  in  the  commitment,  which 
would  only  be  correct  in  one  state  of  circumstances. 

The  same  objection  exists  to  the  sending  back  of  the  com- 
mitment to  the  magistrate,  with  directions  for  him  to  make  the 
necessary  amendments  to  remove  the  legal  objections.  We 
have  no  right,  as  it  appears  to  me,  to  assume  that  there  is  any 
thing  that  requires  amendment  in  the  commitment,  inasmuch  as 
it  depends  upon  the  view  the  justice  of  the  peace  may  have  tak- 
en of  the  evidence,  and  the  certificate  or  return  which  he  may 
have  made,  if  he  had  made  any,  to  the  governor,  (a)  whether  an 
amendment  may  or  may  not  be  necessary  under  the  statute. 

Then  as  to  the  designation  of  the  offence  with  which  it  is 
alleged  the  prisoner  was  charged  on  the  28th  of  September 
last.  It  is  stated  that  he  was  on  that  day  charged,  on  the 
oath  of  Willian  C.  Baker  and  others,  without  stating  who 
those  others  were,  for  that  he  did,  in  Howard  county,  in  the 
state  of  Missouri,  on  the  28th  day  of  September,  1853,  wil- 
fully, maliciously,  and  feloniously  stab  and  kill  one  Seneca 
T.  P.  Diggs.  That  is  the  offence  alleged  to  be  charged  by 
Wm.  C.  Baker  and  others  to  have  been  committed  by  Ander- 
son, and  the  charge  is  stated  to  have  been  made  on  a  particular 
day,  long  subsequent  to  the  information  and  complaint  said 
to  have  been  made  by  J.  A.  Gunning,  so  that  the  latter 
appears  to  have  been  abandoned,  and  all  proceedings  under 
it,  if  any  were  adopted,  up  to  the  27th  of  September  last. 
(a)  But  see  note  to  page  133. 
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There  is  no  charge  of  murder  in  the  offence  alleged  against 
Anderson  by  Wm.  C.  Baker,  and  we  cannot  assume  that  it  was 
intended  to  prefer  a  charge  for  murder,  for  in  truth  the  depo- 
sition made  by  Baker  before  the  justice  of  the  peace,  which 
is  returned  with  the  evidence,  contains  no  charge  whateve  r 
against  the  prisoner.  He  expressly  says  in  his  deposition 
that  he  did  not  see  the  wound  made  of  which  Diggs  is  said  to 
have  died,  and  that  he  came  to  this  province  employed  and 
paid  by  the  county  of  Howard  for  the  purpose  of  identifying 
the  prisoner.  He  does  not  pretend  to  give  any  statement  of 
his  own,  or  to  make  any  charge  against  the  prisoner.  All 
he  does  say  as  to  the  cause  of  the  death  of  Biggs  he  says 
Diggs  told  him,  so  that  in  truth  the  greater  portion  of  what 
his  deposition  contains  is  a  detailed  statement  of  his  several 
conversations  with  Diggs.  He  says  he  saw  Diggs  twice  after 
he  was  wounded,  the  last  time  four  days  before  his  death  : 
that  he  lived  fourteen  days  after  being  wounded,  and  the  first 
time  he  saw  him  that  he  told  him  certain  things,  of  which  a 
detailed  account  is  given :  that  Diggs  appeared  to  be  suffer- 
ing very  much,  and  the  doctor  said  he  would  die  from  the 
wound.  There  is  nothing,  however,  in  the  whole  statement, 
as  given  by  Baker,  to  show  that  Diggs  related  the  circum- 
stances under  the  conviction  that  his  wound  would  certainly 
prove  fatal.  It  does  not  appear  at  what  period  of  Diggs' 
illness  the  statement  was  made  by  him.  It  was  at  Baker's 
first  interview  with  him,  when,  as  Baker  says  in  his  deposi- 
tion, Diggs  understood  what  he  was  talking  about.  The 
statement,  in  the  absence  of  any  proof  that  it  was  made  by 
Diggs  in  the  full  belief  that  his  life  was  drawing  speedily  to 
a  close,  ought  not  to  have  been  received,  and  cannot  be  con- 
sidered as  legal  evidence,  so  that,  without  the  necessary 
requisite  to  confer  that  character  on  the  hearsay  statements 
of  Baker,  they  cannot  possibly  form  the  foundation  of  a 
criminal  charge  against  the  prisoner.  In  fact,  then,  there 
is  no  charge  on  the  oath  of  William  C.  Baker,  such  as  is 
stated  in  the  commitment  against  the  prisoner. 

Then  there  is  the  testimony  of  Benjamin  F.  Diggs,  son  of 
Seneca  T.  P.  Diggs,  who  was  with  his  father  at  the  time  he 
was  stabbed,  and  who  at  that  time  was  a  little  better  than 
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eight  years  of  age.  He  gives  an  account  of  a  coloured  man 
being  pursued  by  his  father  and  four  negro  men  and  boys, 
his  slaves,  for  the  purpose,  as  he  supposes,  of  capturing  him 
and  returning  him  to  a  state  of  slavery  with  his  former 
master.  He  states  that  his  father  was  in  pursuit  of  the 
coloured  man,  about  a  mile  from  his  own  house,  when  he  was 
stabbed  ;  and  that  he  had  got  over  a  fence,  and  had  proceeded 
five  or  six  yards,  the  witness  being  then  on  the  fence,  when 
he  and  the  coloured  man  met ;  that  there  was  no  one  with 
them  but  himself ;  that  his  father  was  first  stabbed  in 
the  breast,  and  after  that  turned  to  run  away;  that  his 
foot  caught  or  hung  in  some  vines,  and  he  fell,  and  the 
man  then  stabbed  him  in  the  back  and  ran  away  ;  that  his 
father  got  up  after  receiving  the  last  wound,  and  walked 
fifteen  or  twenty  yar-ds,  when  he  again  fell ;  that  he  remained 
where  he  last  fell  about  an  hour,  nobody  being  with  him  but  the 
witness,  the  other  parties  being  still  running  after  the  nigger, 
as  the  coloured  man  is  called  ;  that  after  this  some  one  was 
heard  hallooing,  and  being  answered  by  witness,  by  desire  of 
his  father,  Dr.  Crewse  and  one  of  Diggs'  slaves  came  to 
where  they  were.  He  then  describes  how  his  father  was 
taken  to  the  house  of  Dr.  Crewse,  about  half  a  mile  from 
where  the  wound  was  inflicted,  where  he  remained  till  he 
died.  This  witness  says  very  candidly  that  he  had  never 
seen  the  coloured  man  who  stabbed  his  father  before  that 
time ;  that  the  prisoner  was  about  the  colour  and  size  of  the 
man,  but  he  would  not  swear  he  is  the  man.  On  his  cross- 
examination  he  admitted  that  the  negroes  ran  in  a  circle; 
that  his  father  and  he  went  across,  and  that  his  father  had 
just  got  over  the  fence  when  he  and  the  negro  met :  that  his 
father  had  a  little  stick  in  his  hand,  and  struck  the  negro 
with  it,  but  not,  as  he  alleged,  till  the  negro  ran  at  him  with 
an  open  knife ;  that  the  stick  caught  in  some  bushes  and 
broke,  and  the  negro  then  stabbed  his  father ;  that  one  of 
his  father's  coloured  boys  was  about  twenty  yards  off  when 
his  father  was  stabbed. 

The  statement  of  this  boy  contains  in  itself  no  charge 
against  the  prisoner,  for  he  is  unable  to  say  that  the  prisoner 
is  the  man  by  whom  his  father  was  stabbed;  but  it  was 


IN  THE  MATTER  OF  JOHN  ANDERSON.  18l 


taken  no  doubt  to  support  a  charge  previously  made,  as  was 
also  the  testimony  of  his  brother,  Thomas  D.  Diggs,  as  to  the 
dying  declarations  of  his  father.  So  far  as  the  statement  is 
confined  to  these  declarations  relative  to  the  cause  of  death, 
and  the  circumstances  connected  with  it,  it  forms  admissible 
evidence  even  upon  a  trial  for  murder,  and  could  not  be  ex- 
cluded in  such  an  investigation  as  that  conducted  by  the 
justices  of  the  peace  in  reference  to  the  case  of  the  prisoner. 
Unfortunately,  however,  the  dying  declarations  of  the  father 
are  so  mixed  up  with  individual  statements  of  the  son,  that 
it  is  sometimes  difficult  to  distinguish  the  one  from  the  other. 
This  witness  was  not  at  home  when  his  father  received  his 
wound,  and  consequently  could  personally  give  no  testimony 
as  to  what  preceded  it,  except  from  hearsay.  He  professes 
to  give  his  father's  declaration  to  him  a  few  days  before  his 
death,  when  he  was  aware  that  he  would  die,  and  then  at  the 
close  of  it  adds  some  comments  of  his  own  as  to  the  lightness 
of  paw-paw  wood,  and  the  size  to  which  it  grows,  though  in 
his  father's  statement  there  is  nothing  to  shew  that  the  stick 
with  which  he  struck  at  the  negro  in  defending  himself  was 
of  that  description  of  wood.  He  also  makes  statements  as  to 
the  comparative  weight  and  strength  of  his  father  and  the 
negro  by  whom  his  father  was  stabbed,  and  the  object  of  his 
father  in  pursuing  the  negro,  and  his  desire  to  catch  him  and 
return  him  to  slavery  ;  but  these  statements  may  have  been 
elicited  in  answer  to  questions  put  to  the  witness,  and  are 
only  objectionable  so  far  as  they  are  mixed  up  with  the  evi- 
dence of  the  dying  declarations  of  his  father. 

As  to  such  declarations  "  made  in  extremity,  when  the 
party  is  at  the  point  of  death,  and  when  every  hope  of  this 
world  is  gone, "(a)  though  they  are  admissible  from  necessity 
in  cases  of  homicide,  they  are  not  free  from  objections.  For 
there  is,  first,  the  danger  of  perjury  in  fabricating  declara- 
tions, the  truth  or  falsehood  of  which  it  is  impossible  to  as- 
certain— secondly,  the  danger  of  letting  in  incomplete  state- 
ments, which,  though  true  as  far  as  they  go,  do  not  constitute 
the  whole  truth — and,  thirdly,  the  experienced  fact,  that  im- 
plicit reliance  cannot  in  all  cases  be  placed  on  the  declarations 

(a)  See  Rex  v.  Woodcock,  1  Lea.  Cr.  C.  502. 
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of  a  dying  person ;  for  his  body  may  have  survived  the  powers 
of  his  mind;  or  his  recollection,  if  liis  senses  are  not  impaired 
by  pain  or  otherwise,  may  not  be  perfect ;  or,  for  the  sake  of 
ease,  and  to  be  rid  of  the  importunity  of  those  around  him, 
he  may  say  or  seem  to  Say  whatever  they  may  suggest. 

In  the  evidence  of  the  declarations  of  Diggs  in  extremis, 
the  conversation  alleged  to  have  taken  place  between  him 
and  the  negro  previous  to  the  latter  attempting  to  escape  is 
given,  and  it  is  there  stated  that  the  negro,  in  reply  to  ques- 
tions put  to  him,  acknowledged  that  he  belonged  to  a  man  of 
the  name  of  McDonald,  but  did  not  want  to  live  on  the  other 
side  of  the  river,  and  that  Samuel  Brown  had  his  wife. 
The  testimony  of  Wm.  C.  Baker  establishes  that  the  prisoner 
was  regarded  as  the  property  of  one  McDonald,  and  that 
one  Samuel  Brown,  residing  in  the  vicinity  of  his  former 
residence,  had  his  wife  as  a  slave.  These  statements  would 
seem  to  identify  the  prisoner  as  the  person  who  was  pursued 
by  and  ultimately  stabbed  and  caused  the  death  of  Diggs ; 
but  any  other  negro  endeavouring  to  make  his  escape,  and 
determined  to  effect  it,  knowing  the  position  of  the  prisoner, 
might  make  the  same  statement  with  a  view  to  mislead  as 
to  his  identity  in  the  event  of  pursuit ;  so  that  too  much 
*  confidence  ought  not  to  be  placed  in  the  alleged  conversation 
of  Diggs  with  his  son,  as  establishing  conclusively  the  iden- 
tity of  the  prisoner  as  the  person  who  stabbed  Diggs. 

But  that  point  would  be  established  beyond  question,  if  an 
affidavit  taken  in  Missouri,  by  a  slave  of  Mrs.  Diggs,  of  the 
name  of  Phil,  could  legally  be  received  in  evidence.  After 
stating  various  circumstances  connected  with  the  attempt  to 
capture  the  prisoner,  he  states  that  the  negro  who  killed  his 
master  was  named  Jack :  that  he  once  belonged  to  Moses 
Burton  of  Howard  county,  and  had  a  wife  at  Samuel 
Brown's ;  and  that  he  had  seen  him  and  known  him  before 
the  day  he  killed  his  master.  I  do  not  feel  at  liberty  to  reject 
that  deposition,  if  otherwise  legally  receivable  in  evidence, 
because  the  individual  who  made  it  is  a  slave,  and  in  the 
state  in  which  it  was  taken  is  regarded  as  a  mere  chattel, 
and  incapable  of  giving  evidence  generally;  but  if  not 
legal  evidence  in  this  province,  apart  from  any  considera- 
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tion  of  that  kind,  I  cannot,  in  this  examination  of  the  proceed- 
ings of  the  justice  of  the  peace,  consent  to  consider  it  as  legal 
because  it  seems  to  have  been  received  without  objection  there. 
The  second  section  of  chapter  89  of  the  Consolidated  Statutes, 
enacts  that  "in  every  case  of  complaint  as  aforesaid,  and  of  a 
hearing  upon  the  return  of  the  warrant  of  arrest,  copies  of 
the  depositions  upon  which  an  original  warrant  in  any  of  the 
said  United  States  may  have  been  granted,  certified  under 
the  hand  of  the  person  or  persons  issuing  such  warrant,  or 
under  the  hand  of  the  officer  or  person  having  the  legal  cus- 
tody thereof,  and  attested  upon  the  oath  of  the  party  pro- 
ducing them  to  be  true  copies  of  the  original  depositions, 
may  be  received  in  evidence  of  the  criminality  of  the  person 
so  apprehended."  The  affidavit  or  deposition  in  question 
does  not  come  within  that  section.  It  does  not  profess  to  be 
a  copy  of  any  original  deposition  used  for  the  purpose  of 
obtaining  a  warrant.  Indeed  it  does  not  appear  that  any 
attempt  was  ever  made  in  Missouri  to  procure  a  warrant ; 
but  why  should  there  be  such  an  attempt  when  every  white 
man  is  at  liberty  to  arrest  any  coloured  man  whom  he  sus- 
pects to  be  a  runaway  slave  ?  That  deposition,  then,  taken 
in  Missouri,  and  unsupported  even  by  any  testimony  that  it 
was  ever  sworn  to,  was  improperly  admitted  before  the  jus- 
tice of  the  peace,  and  though  received  by  consent  of  counsel 
I  think  must  be  rejected,  as  the  case  of  the  prisoner,  as  it 
now  stands  before  us,  can  only  be  decided  on  the  considera- 
tion of  such  evidence  as  is  strictly  legal. 

Looking;  then,  at  all  the  testimony  taken  before  the  jus- 
tice of  the  peace,  and  rejecting  such  portion  as  is  only  hearsay 
and  inadmissible,  there  is  not  a  witness  who  connects  the 
prisoner  with  the  stabbing  of  Diggs,  unless  it  be  Thomas  L. 
Diggs,  in  his  statement  of  the  death-bed  dedarations  of  his 
father  to  him  ;  and  these  only  shew  that  the  negro  by  whom 
Diggs  was  stabbed  made  certain  declarations  as  to  himself 
and  his  identity,  which  would  be  true  if  made  by  the  pri- 
soner ;  but  rejecting  the  deposition  of  the  slave  Phil,  there 
is  no  testimony  which  establishes  satisfactorily  that  the 
prisoner  is  the  person  who  caused  the  death  of  Diggs. 

On  the  grounds,  therefore,  that  the  prisoner  was  arrested 
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in  the  first  instance  on  an  insufiicient  complaint,  and  that  he 
is  now  detained  in  custody  on  a  warrant  of  commitment  until 
discharged  by  due  course  of  law  for  an  oiFence  committed  in 
a  foreign  country ;  and  on  the  further  grounds,  that  the 
offence  stated  in  the  warrant  of  commitment  is  not  one  for 
which  the  prisoner  is  liable  to  be  detained  under  the  pro- 
vincial act  for  carrying  out  the  treaty  with  the  United 
States  for  the  surrender  of  certain  fugitive  criminals  ;  and 
that  the  evidence,  as  given  before  the  justice  of  the  peace, 
is  of  too  vague  a  character  to  establish  the  offence  of  murder 
against  the  prisoner  according  to  the  laws  of  this  province, 
I  am  of  opinion  that  the  prisoner  is  now  entitled  to  be  dis- 
charged from  custody. 

In  coming  to  this  conclusion  I  have  been  guided  solely  by 
a  consideration  of  what  has  been  returned  to  us  as  the  evi- 
dence taken  before  the  justice  of  the  peace,  and  have  not 
adverted  to  the  important  question  whether,  if  the  testimony 
were  clear  that  the  prisoner,  a  slave  in  the  state  of  Missouri, 
in  making  his  escape  from  bondage  in  that  state  killed  a 
person,  who,  with  a  number  of  slaves  under  his  orders,  en- 
deavoured to  seize  him  in  order  to  return  him  to  slavery,  he 
can  be  considered  guilty  of  murder. 

In  considering  that  question,  it  is  not  what  would  be  suffi- 
cient according  to  the  laws  of  Missouri  to  sustain  the  charge 
of  murder,  but  whether  the  evidence  adduced  before  the  jus- 
tice of  the  peace  in  this  case  is  sufficient  to  sustain  such 
charge  according  to  the  laws  of  this  province,  if  the  offence 
alleged,  of  murder,  had  been  committed  therein  :  or,  in  other 
words,  if  Biggs  had  been  killed  in  this  province,  would  the 
evidence  adduced  before  the  magistrate  be  sufficient,  accord- 
ing to  the  laws  of  this  province,  to  sustain  the  charge  of 
murder  against  the  prisoner,  Anderson. 

It  is  impossible  that  a  similar  case  can  occur  in  this  pro- 
vince, because,  happily,  it  is  our  proud  boast  that  we  are  all 
free,  and  that  in  respect  of  civil  rights  all  are  not  merely 
nominally  but  in  reality  placed  by  the  law  of  the  land  on  an 
equality.  It  is  difficult  even  to  imagine  a  parallel  case,  foy 
the  law  is  so  tender,  and  guards  so  carefully  against  the  in- 
fringement of  personal  liberty,  that  an  action  is  given  for 


IN  THE  MATTER  OF  JOHN  ANDERSON. 


185 


the  slightest  violation  of  it,  and  any  person  is  at  liberty  to 
defend  himself  at  any  hazard  against  any  attempt  to  reduce 
him  to  a  state  of  bondage.  The  diflBculty  of  imagining  a 
parallel  case  suggests  the  idea  that  it  will  be  better  to  take 
the  case  of  the  prisoner  as  it  has  been  attempted  to  be  estab- 
lished by  evidence,  and  apply  to  such  evidence  the  rules  of 
law  by  which  we  must  be  bound  if  such  a  case  occurred  in 
this  province. 

The  facts,  then,  to  which  the  evidence  applies,  are,  that 
Diggs  was  a  farmer  residing  on  land  of  his  own,  in  Howard 
county,  in  the  state  of  Missouri :  that  the  prisoner  was  a 
slave,  bound,  himself  and  his  children,  to  perpetual  servitude 
to  any  person  to  whom  they  might  be  transferred,  and  in 
1853  a  slave  of  one  McDonald,  living  in  Saline  county,  in 
the  state  of  Missouri :  that  he  had  been  transferred  to 
McDonald  by  his  former  master,  one  Moses  Burton,  and 
compelled  to  remove  from  the  immediate  vicinity  of  his  wife 
and  child  to  a  distance  of  30  or  32  miles,  where  his  new 
master  resided  :  that  he  left  McDonald's,  and  was  seen  at 
Samuel  Brown's,  where  his  wife  was  a  slave,  in  September, 
1853 ;  and  that  he  was  chased  there  by  several  persons,  for  the 
purpose  of  returning  him  again  to  McDonald  as  a  slave,  but 
succeeded  at  that  time  in  making  his  escape  from  them :  that 
soon  after,  while  still  engaged  in  trying  to  make  his  escape 
from  the  man  who  claimed  him  as  his  property,  he  was  pass- 
ing over  Diggs'  farm,  when  he  was  accosted  by  Diggs,  and 
asked  whether  he  had  a  pass,  and  was  told  that  without  a 
pass  he  would  not  be  allowed  to  proceed :  that  the  prisoner 
attempted  to  escape  by  running  away,  and  was  pursued  by 
Diggs  and  four  slaves  under  his  orders  :  that  Diggs  en- 
couraged his  slaves  in  the  pursuit  by  offering  to  them  the 
premium  of  five  dollars,  to  which  under  the  law  of  the  state 
he  would  be  entitled  for  the  arrest  of  a  slave  attempting 
to  become  free  by  escaping  from  his  master ;  that,  after 
pursuing  the  prisoner  upwards  of  a  mile  from  his  own  house, 
Diggs,  with  a  stick  in  his  hand,  in  order  to  intercept  the  pri- 
soner, crossed  a  fence  and  approached  him,  and  that,  on 
their  meeting,  Diggs  struck  at  the  prisoner  with  his  stick,  as 
it  is  alleged,  in  self-defence,  and  the  prisoner,  with  a  knife 
24  VOL.  XX. 
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which  he  had  in  his  hand,  inflicted  a  wound  or  wounds  which 
caused  the  death  of  Diggs. 

The  law  of  England,  or  rather  of  the  British  Empire,  not 
only  does  not  recognise  slavery  within  the  dominions  of  the 
Crown,  but  imposes  upon  any  British  subject  who  shall  have 
become  the  owner  of  slaves  in  a  foreign  state  the  severest 
penalties,  and  declares  that  all  persons  engaged  in  carrying 
on  the  slave  trade,  when  captured  at  sea,  shall  be  liable  to 
be  treated  as  pirates.  In  all  the  British  possessions  the  in- 
stitution of  slavery,  which  at  one  time  prevailed  to  a  certain 
extent,  was  abolished  at  the  enormous  expense  of  twenty  mil- 
lions of  pounds  sterling  in  remunerating  the  holders  of  slaves. 
An  immense  amount  has  since  been  expended  in  efforts  to 
suppress  the  African  slave  trade,  and  by  every  possible  means 
the  British  government  has  put  down  and  discountenanced 
the  traffic  in  human  beings. 

Even  when  slavery  was  tolerated  in  some  of  the  British 
possessions,  no  person  could  be  brought  into  England  without 
becoming  free  the  moment  he  touched  the  soil ;  and  though 
other  nations  have  not  chosen  to  follow  the  noble  example 
of  the  British  nation,  and  some  are  even  yet  embarking  in 
nefarious  and  unchristian  attempts  to  import  human  beings 
from  the  coast  of  Africa  to  be  held  in  perpetual  bondage,  for 
the  purpose  of  this  world's  gain,  even  at  the  risk  of  being 
regarded  as  pirates,  happily  the  traffic  has  become  too  uncer- 
tain and  too  hazardous  to  be  carried  on  to  so  great  an  extent 
as  formerly  prevailed.  In  the  adjoining  republic  the  evils 
and  the  curse  of  slavery  are  every  day  becoming  more  mani- 
fest, and  even  now  threaten  to  lead  to  a  dissolution  of  the 
federal  compact  of  the  United  States,  under  which  the  several 
states  have  enjoyed  an  unexampled  degree  of  prosperity. 
The  evil  is  not  less  revolting  in  a  social  point  of  view,  for 
though  the  laws  of  some  of  the  states  of  the  Union  may 
tolerate  the  dealing  in  human  beings  as  if  they  were  sheep 
or  oxen,  the  best  feelings  of  our  nature  must  shudder  at  the 
thought  of  the  severance  of  those  endearing  relations  which 
usually  form  the  solace  and  happiness  of  mankind.  A  father 
and  mother,  husband  and  wife,  are  liable,  at  the  caprice  of  a 
master,  or  perhaps  from  his  necessities,  to  be  separated  from 
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each  other  and  from  their  children  ;  and  they  are  bound  to 
submit,  or  if  they  attempt  to  escape  from  bondage,  and  to 
consult  their  own  happiness  in  preference  to  the  gain  of  their 
masters,  are  liable  to  be  hunted  by  any  white  or  black  man 
who  chooses  to  engage  in  the  pursuit,  and  when  captured  are 
liable  to  severe  punishment  and  increased  severity  from  their 
task-masters. 

The  prisoner,  Anderson,  as  appears  by  the  statement  of 
Baker,  who  came  to  this  province  to  identify  him,  has  felt 
the  horrors  of  such  treatment.  He  was  brought  up  to  man- 
hood by  one  Moses  Burton,  and  married  a  slave  on  a  neigh- 
bouring property,  by  whom  he  had  one  child.  His  master, 
for  his  own  purposes,  disregarding  the  relationship  which  had 
been  formed,  sold  and  transferred  him  to  a  person  at  a 
distance,  to  whose  will  he  was  forced  to  submit.  The  laws 
of  Missouri,  enacted  by  their  white  oppressors,  while  they 
perpetuate  slavery,  confer  no  rights  on  the  slaves,  unless  it 
be  the  bare  protection  of  their  lives.  Can  it,  then,  be  a 
matter  of  surprise  that  the  prisoner  should  endeavour  to 
escape  from  so  degrading  a  position ;  or,  rather,  would  it  not 
be  a  cause  of  surprise  if  the  attempt  were  not  made  ?  Biggs, 
though  he  could  have  no  other  interest  in  it  than  that  which 
binds  slaveholders  for  their  common  interest  to  prevent  the 
escape  of  their  slaves,  interfered  to  prevent  the  prisoner 
getting  beyond  the  bounds  of  his  bondage  ;  and  with  his 
slaves  pursued  and  hunted  him,  with  a  spirit  and  determina- 
tion which  might  well  drive  him  to  desperation ;  and  when 
at  length  the  prisoner  appeared  within  reach  of  capture,  he, 
with  a  stick  in  his  hand,  crossed  over  a  fence  and  advanced 
to  intercept  and  seize  him.  The  prisoner  was  anxious  to 
escape,  and  in  order  to  do  so  made  every  effort  to  avoid  his 
pursuers.  Biggs,  as  their  leader,  on  the  contrary,  was  most 
anxious  to  overtake  and  come  in  contact  with  the  prisoner 
for  the  unholy  purpose  of  riveting  his  chains  more  securely. 
Could  it  be  expected  from  any  man  indulging  in  the  desire 
to  be  free,  which  nature  has  implanted  in  his  breast,  that  he 
should  quietly  submit  to  be  returned  to  bondage  and  to 
stripes,  if  by  any  effort  of  his  strength,  or  any  means  within 
his  reach,  he  could  emancipate  himself?    Such  an  expecta- 
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tion,  it  appears  to  me,  would  be  most  unreasonable,  and  I 
must  say  that,  in  my  judgment,  the  prisoner  was  justified 
in  using  any  necessary  degree  of  force  to  prevent  what  to 
him  must  inevitably  have  proved  a  most  fearful  evil. 

He  was  committing  no  crime  in  endeavouring  to  escape 
and  to  better  his  own  condition ;  and  the  fact  of  his  being  a 
slave  cannot,  in  my  humble  judgment,  make  that  a  crime 
which  would  not  be  so  if  he  were  a  white  man.  If  in  this 
country  any  number  of  persons  were  to  pursue  a  coloured 
man  with  an  avowed  determination  to  return  him  into 
slavery,  it  cannot,  I  think,  be  doubted  that  the  man  pursued 
would  be  justified  in  using,  in  the  same  circumstances  a&  the 
prisoner,  the  same  means  of  relieving  himself  from  so  dread- 
ful a  result.  Can,  then,  or  must,  the  law  of  slavery  in  Mis- 
souri be  recognised  by  us  to  such  an  extent  as  to  make  it 
murder  in  Missouri,  while  it  is  justifiable  in  this  province 
to  do  precisely  the  same  act  ?  I  confess  that  I  feel  it  too 
repugnant  to  every  sense  of  religion  and  every  feeling  of 
justice  to  recognise  a  rule,  designated  as  a  law,  passed  by 
the  strong  for  enslaving  and  tyrannising  over  the  weak — a 
law  which  would  not  be  tolerated  for  a  moment,  if  those  who 
are  reduced  to  the  condition  of  slaves,  and  deprived  of  all 
human  rights,  were  possessed  of  white  instead  of  black  or 
dark  complexions. 

The  Declaration  of  Independence  of  the  present  United 
States  proclaimed  to  the  world  that  all  men  are  born  equal 
and  possessed  of  certain  inalienable  rights,  amongst  which 
are  life,  liberty,  and  the  pursuit  of  happiness ;  but  the  first  of 
these  is  the  only  one  accorded  to  the  unfortunate  slaves ;  the 
others  of  these  inalienable  rights  are  denied,  because  the 
white  population  have  found  themselves  strong  enough  to 
deprive  the  blacks  of  them.  A  love  of  liberty  is  inherent  in 
the  human  breast,  whatever  may  be  the  complexion  of  the 
skin.  "  Its  taste  is  grateful,  and  ever  will  be  so,  till  nature 
herself  shall  change;"  and,  in  administering  the  laws  of  a 
British  province,  I  can  never  feel  bound  to  recognise  as  law 
any  enactment  which  can  convert  into  chattels  a  very  large 
number  of  the  human  race.  I  think  that  on  every  ground 
the  prisoner  is  entitled  to  be  discharged. 
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Burns,  J. — In  considering  and  disposing  of  the  question 
raised  in  this  case,  we  must  keep  in  mind  that  the  suhject  is 
brought  before  us  on  the  application  of  the  prisoner,  and  not 
on  behalf  of  or  by  the  Crown  in  any  way  ;  and  the  simple 
question  at  present  is  whether  the  prisoner  is  now  in  legal 
custody. 

It  might  be  a  question  upon  the  construction  of  the  Extra- 
dition Act,  chapter  89  of  the  Consolidated  Statutes  of  Canada, 
whether  the  prisoner  could  intervene  between  the  committing 
magistrate  and  the  Grovernor-General,  by  a  writ  of  habeas 
corpus,  to  take  the  opinion  of  a  court  of  law  upon  the  suffi- 
ciency of  the  evidence  of  criminality.  That  question  has 
not  been  raised,  and  if  it  had  been  I  should  be  disposed,  in 
favour  of  liberty,  to  consider  that  a  prisoner  might  obtain 
the  opinion  of  a  court  upon  the  sufficiency  of  the  evidence  to 
charge  a  person  with  any  of  the  offences  mentioned  in  the 
treaty :  that  is,  to  examine  the  evidence  with  a  view  of  de- 
termining the  sufficiency  of  it  to  call  the  matter  to  the 
attention  of  the  executive  government  under  the  treaty. 
The  opinion  of  the  committing  magistrate  is  not  binding 
upon  the  Governor-General,  for  the  magistrate  must  return, 
with  his  certificate  of  his  opinion,  a  copy  of  all  the  testimony 
taken  before  him  to  the  Governor-General,  in  order  that 
final  action  may  be  taken  by  the  government.  No  power  is 
given  by  the  act  to  obtain  a  writ  of  habeas  corpus  except  in 
cases  under  the  fourth  section,  where  the  prisoner  has  re- 
mained in  custody  more  than  two  months  without  a  requisi- 
tion having  been  made.  Though  no  such  power  has  been 
expressly  given  by  the  act,  yet  I  suppose  the  bare  right  to 
have  the  writ  will  not  be  denied,  and  that  the  cause  of  deten- 
tion should  be  returned  with  it  would  seem  naturally  to  flow 
from  that  right. 

That  being  so,  then,  we  see,  upon  the  return  of  the  writ, 
that  the  cause  of  detention  is  that  the  prisoner  is  charged 
with  having  committed  murder  in  a  foreign  country,  and 
the  ofi'ence  is  one  of  the  crimes  enumerated  in  the  treaty  by 
which  the  two  governments  stipulated  with  each  other  mu- 
tually to  surrender  criminals.  The  warrant  of  commitment 
is  not  perhaps  strictly  technical  in  terms,  but  that  affords 
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no  ground  for  discharge  of  the  prisoner,  for  we  have  before  us 
the  evidence  of  criminality  upon  which  the  magistrate  acted, 
and  therefore  we  must  look  at  that  with  the  warrant. 

The  whole  argument  in  the  prisoner's  favour  must  rest  upon 
the  proposition  that  as  he  was  a  slave,  and  killed  the  per- 
son he  is  said  to  have  killed  in  freeing  himself  from  slavery, 
and  that  slavery  not  being  recognised  or  tolerated  in  this 
country,  the  prisoner  therefore  is  not  guilty  of  murder,  what- 
ever other  offence  it  might  amount  to.  That  argument  is  a 
fallacy,  for  the  two  governments  in  making  the  treaty  were 
dealing  with  each  other  upon  the  footing  that  each  had  at 
that  time  recognised  laws  applicable  to  the  offences  enume- 
rated. It  is  true  that  the  moment  a  slave  puts  his  foot  upon 
Canadian  soil  he  is  free,  but  the  British  government  never 
contemplated  that  he  should  also  be  free  from  the  charges  of 
murder,  piracy,  or  arson,  though  the  crime  was  committed  in 
the  endeavour  to  obtain  freedom.  The  agreement  to  sur- 
render to  each  other  criminals  of  certain  classes  was  of 
course  based  upon  the  fact  of  the  persons  being  criminals  by 
the  laws  of  the  country  from  which  they  came,  provided  the 
evidence  of  criminality,  according  to  the  laws  of  the  place 
where  the  fugitive  so  charged  should  be  found,  would  justify 
his  apprehension  and  commitment  for  trial  if  the  crime  or 
offence  had  been  there  committed.  Whether  the  prisoner 
were  a  slave  or  not  is  not  the  question  we  have  to  deal  with. 
We  find  that  slavery  is  recognised  by  the  laws  of  the  state 
of  Missouri.  All  that  we  are  called  upon  to  say  is  whether 
the  prisoner  might  be  legally  put  upon  his  trial  for  murder, 
provided  the  homicide  had  occurred  in  Canada  under  the 
same  circumstances  as  alleged  in  the  depositions. 

I  do  not  wish  to  be  understood  as  meaning  to  say  any  thing 
prejudicial  to  the  prisoner,  either  upon  trial  for  the  offence, 
or  upon  the  manner  in  which  the  case  may  be  dealt  with 
upon  demand  for  surrender,  when  it  comes  so  to  be.  I  have 
formed  no  opinion,  either  one  way  or  the  other,  upon  the 
guilt  or  innocence  of  the  accused.  We  have  as  judges  only 
to  say  whether  the  evidence  of  criminality  be  sufficient  ac- 
cording to  our  laws  to  put  the  accused  upon  trial  for  the  of- 
fence of  murder.    According  to  the  evidence,  I^iggs  had  a 
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lawful  right  in  the  state  of  Missouri  to  arrest  the  prisoner, 
and  the  prisoner  knew  it,  but  yet  he  resisted,  and  in  the  course 
of  that  resistance  Diggs  lost  his  life.  We  do  not  discover 
that  Diggs  was  using  violence  or  more  force  than  was  neces- 
sary to  accomplish  what  was  in  that  state  a  lawful  act,  and, 
on  the  other  hand,  we  find  the  prisoner  not  merely  resisting 
the  law,  but  armed  with  a  deadly  weapon  to  aid  him  in  that 
resistance.  Now,  take  the  case  of  a  person  authorised  by 
any  of  our  laws  to  deprive  another  of  his  liberty,  and  homi- 
cide committed  under  the  same  circumstances  as  mentioned 
in  the  depositions  before  us,  no  one  can  doubt  for  a  moment 
the  evidence  would  be  sufficient  for  a  grand  jury  putting  the 
accused  upon  trial  for  murder.  Whether  in  the  course  of 
the  trial  there  might  not  be  circumstances  made  to  appear 
warranting  and  justifying  the  belief  that  there  was  no  inten- 
tion to  take  life,  and  consequently  that  the  homicide  was  only 
manslaughter,  is  another  question,  and  is  one  that  judges 
under  the  circumstances  of  the  present  case  are  not  called 
upon  to  give  any  opinion  on.  The  law  of  the  foreign 
country  is  plain  enough  with  regard  to  a  certain  class 
of  its  inhabitants,  but  because  our  laws  are  different  with 
regard  to  the  liberty  of  that  class  it  cannot  in  reason 
and  common  sense  be  a  sound  proposition  to  advance  that 
such  difference  in  the  laws  warrants  us  in  ignoring  altogether 
the  law  of  the  foreign  country,  and  would  justify  us  in  say- 
ing that  a  slave  cannot  commit  murder  in  attempting  to 
escape.  The  framers  of  the  treaty  never  could  have  sup- 
posed that  such  a  proposition  was  the  law  by  which  the 
treaty  itself  was  to  be  interpreted,  for  if  it  be  so,  then 
the  treaty,  instead  of  being  mutual,  would  be  all  upon  one 
side,  so  far  as  criminals  who  have  been  slaves  are  concerned. 

However  much  I  deplore  the  necessity  of  being  called 
on  to  give  any  opinion,  and  however  much  I  may  detest  and 
abominate  the  doctrine  that  any  one  portion  of  the  human 
race  has  a  right  to  deprive  another  portion  of  its  liberty, 
and  reduce  that  class  to  a  state  of  slavery,  yet  when  called 
on  to  explain  and  interpret  an  agreement  between  our  own 
nation  and  another,  and  what  is  the  legal  effect  of  it,  a  duty 
attaches  so  sacred  that  private  feelings  ought  in  no  manner 
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to  be  allowed  to  warp  the  mind  or  pervert  the  judgment.  We 
must  see  what  each  party  to  the  treaty  supposed  and  believed 
they  were  negotiating  about  at  the  time  it  was  done,  and  it 
would  be  neither  fair  nor  honest  to  interpret  the  treaty  by 
the  laws  of  one  of  the  countries,  without  reference  to  the 
laws  of  the  other  as  they  stood  at  the  time  the  treaty  was 
entered  into  ;  and  we  cannot  imagine  that  either  party,  in 
passing  laws  to  enable  the  treaty  to  be  carried  out,  supposed 
that  the  law  of  one  side  was  to  govern  without  reference  to 
the  la.w  of  the  other  side. 

I  entertain  no  manner  of  doubt  that  it  is  proper  for  the 
court  to  refuse  to  discharge  the  prisoner,  thus  leaving  him 
to  be  dealt  with  in  such  manner  as  His  Excellency  the  Gov- 
ernor-General may  be  advised ;  and  in  doing  so  it  must  be 
understood  that  the  judgment  of  the  court  was  invoked  by 
the  prisoner,  not  by  the  government,  which  may  find  suflGi- 
cient  reasons,  for  aught  the  court  has  any  thing  to  do  with, 
for  not  complying  with  a  rec[uisition  from  the  United  States. 

Prisoner  remanded.    McLean,  J.,  dissenting. 

Note. — After  the  judges  had  delivered  severally  their  opin- 
ions, the  Chief  Justice,  having  in  the  course  of  his  judgment 
observed  upon  the  course  pursued  in  Rex  v.  Marks,  (3  East 
166,)  directed  a  rule  in  the  following  form  to  be  drawn  up 
and  delivered  to  the  sheriff. 

IN  THE  QUEEN'S  BENCH,  MICHAELMAS  TERM, 
24  VICTORIA. 

Upper  Canada,  \John  Anderson  being  brought  here 
County  op  Brant,  /into  court,  in  the  custody  of  the 
sheriff  of  the  said  county  of  Brant,  by  virtue  of  a  writ  of 
habeas  corpus,  it  is  ordered  that  the  said  writ  and  the 
return  thereto  be  filed;  and  upon  reading  the  several  infor- 
mations upon  oath  of  William  C.  Baker,  Thomas  D.  Diggs, 
Benjamin  Hazelhurst,  J.  A.  Holliday,  a  man  named  Phil, 
and  Benjamin  F.  Diggs,  returned  in  obedience  to  a  writ  of 
certiorari,  directed  to  William  Mathews,  Esquire,  one  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  county  of 
Brant,  and  upon  hearing  counsel  on  both  sides,  it  is  ordered 
that  the  said  John  Anderson  be  re-committed  to  the  custody 
of  the  keeper  of  the  gaol  of  the  said  county  of  Brant,  upon 
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the  warrant  under  which  he  hath  been  by  him  detained,  to 
remain  in  the  common  gaol  of  the  said  county  of  Brant, 
until  a  warrant  shall  issue  upon  the  requisition  of  the  proper 
authorities  of  the  United  States  of  America,  or  of  the  state 
of  Missouri,  for  the  surrender  of  the  said  John  Anderson, 
to  be  tried  in  that  state  for  the  murder  of  one  Seneca  T.  P. 
Diggs,  according  to  the  treaty  between  Her  Majesty  and 
the  United  States  of  America,  recited  in  the  statute  of 
Canada,  passed  in  the  22nd  year  of  Her  Majesty's  reign, 
chapter  89,  or  until  he  shall  be  discharged  according  to 
law. 

By  the  court. 


Note. — After  the  decision  of  this  case  became  known  in  England,  a 
Habeas  Corpus  was  applied  for  and  granted,  with  some  hesitation,  by  the 
Court  of  Queen's  Bench  there.  See  3  L.  T.  Rep.  N.  S.  622.  Before  that 
*  writ  could  be  executed  in  this  country,  however,  the  prisoner  obtained  a 
similar  writ  from  the  Court  of  Common  Pleas  here.  The  case  was  there 
rested  chiefly  upon  objections  to  the  warrant  of  commitment  and  other  pro- 
ceedings, which  were  not  urged  in  this  application,  and  that  court  held 
these  objections  fatal  and  discharged  the  prisoner,  without  giving  any 
decision  upon  the  main  question.  Much  discussion  arose  in  the  legal 
and  other  journals,  both  here  and  in  England,  as  to  the  jurisdiction  of  the 
court  at  Westminster  thus  assumed,  but  the  discharge  of  the  prisoner 
rendered  it  unnecessary  to  pursue  the  question  further. 


Stewart  AND  Leslie  v.  Cameron. 

Ejectment — Acknowledgment  of  title — Construction  of  agreement. 

Defendant  being  in  possession  of  certain  premises  under  one  M.,  executed 
an  instrument  under  seal,  by  which  he  agreed  to  give  up  peaceable  pos- 
session to  the  plaintiffs,  together  with  certain  furniture  specified,  within 
one  week  from  the  date,  upon  receipt  of  $30.  On  the  following  day  the 
plaintiffs  tendered  to  him  $30,  which  he  refused,  and  they  then  brought 
ejectment. 

Held,  that  in  the  absence  of  any  explanation  as  to  the  real  nature  of  the 
transaction,  it  was  properly  left  lo  the  jury  as  importing  an  admission  by 
defendant  that  the  plaintiffs  were  entitled  to  possession  on  paying  or 
tendering  the  $80. 

Ejectment  for  certain  land  in  the  township  of  Puslinch, 
part  of  the  front  half  of  lot  26,  in  the  first  concession,  on 
whixjh  stands  the  house  known  as  the  "Fraser  Hotel." 

At  the  trial,  at  Guelph,  before  Hag  arty,  J.,  the  plaintiffs 
called  as  a  witness  Donald  McKenzie,  who  swore  that  one 
Fraser  owned  the  property,  or  had  owned  it:  that  the  de- 
fendant on  the  14th  of  March,  1860,  was  in  possession,  and 
keeping  the  hotel,  under  one  Angus  McKenzie,  upon  some 
footing  not  explained  at  the  trial ;  and  that  on  that  day  the 
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defendant  signed  and  sealed  an  instrument  produced  at  the 
trial,  and  proved  by  McKenzie  as  the  subscribing  witness, 
which  was  in  these  words : 

"  I,  Duncan  Cameron,  of  the  township  of  Puslinch,  county 
of  Wellington,  inn-keeper,  do  hereby  agree  to  give  up  peacea- 
ble possession  of  the  house  and  premises  leased  by  me  from 
Angus  McKenzie,  known  as  the  Fraserville  Hotel,  together 
with  one  box  stove,  with  pipes,  seventeen  other  stove-pipes, 
ten  chairs,  and  all  decanters,  glasses,  barrels,  and  other  fur- 
niture in  the  house  belonging  to  me,  to  Hugh  Stewart  and 
William  Leslie,  within  one  week  from  the  day  of  the  date 
hereof,  upon  receipt  of  the  sum  of  30  dollars. 

"  As  witness  my  hand  and  seal,  this  14th  day  of  March, 
1860. 

"Duncan  Cameron, 
[L.S.] 

"  (Signed,)    Donald  McKenzie, 

"  Witness." 

Under  this  was  written : 

"I,  John  Stuart,  of  the  township  of  Puslinch,  do  hereby 
guarantee  that  the  said  Duncan  Cameron  will  give  up  peacea- 
ble possession  of  the  above  premises,  as  above  described,  to 
the  said  Hugh  Stewart  and  William  Leslie,  within  the  time 
specified,  upon  his  receiving  the  sum  above  mentioned: 
otherwise  I  hold  myself  responsible  to  the  above  parties  in 
the  sum  of  100  dollars  damages,"  (dated  14th  March,  1860.) 

(Signed,)   John  Stewart. 

(Signed,)  Donald  McKenzie. 

The  witness,  Donald  McKenzie,  swore  that  he  was  present 
on  the  next  day  after  this  writing  was  signed,  and  saw  the 
plaintiffs  tender  30  dollars  to  the  defendant,  who  would  not 
accept  it. 

The  defendant's  counsel  objected  that  this  evidence  alone 
did  not  entitle  the  plaintiffs  to  a  verdict  in  this  ejectment, 
for  that  the  instrument,  without  further  evidence,  was  a  mere 
executory  agreement,  on  which  the  defendant  would  be  liable 
to  damages  if  he  did  not  perform  it,  but  did  not  shew  an 
existing  legal  right  to  the  possession. 

The  learned  judge  thought  that,  though  it  was  open  to  the 
defendant  to  prove  what  the  real  nature  and  object  of  the 
transaction  were,  yet  that  in  the  absence  of  any  such  ex- 
planation the  writing  imported  an  admission  of  the  defendant 
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that  the  plaintiffs  were  entitled  to  possession  on  paying  and 
consequently  on  tendering  30  dollars,  which  sum  they  had 
tendered  within  the  time  limited. 

The  jury  found  for  the  plaintiffs,  leave  heing  reserved  to 
move  for  a  nonsuit. 

M,  C.  Cameron  obtained  a  rule  nisi  to  enter  a  nonsuit  on 
the  leave  reserved,  or  for  a  new  trial  for  misdirection. 

Adam  Crooks  shewed  cause,  and  cited  Doe  dem.  Hudson 
V.  The  Leeds  and  Bradford  R.  W.  Co.  16  Q.  B.  796. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  that  the  writing  signed  by  the  defendant 
does  necessarily  and  certainly  import  an  acknowledgment 
by  him  that  the  plaintiffs  were  entitled  to  possession  on  the 
thirty  dollars  being  paid.  It  is  capable  of  being  otherwise 
explained,  but  in  the  absence  of  any  explanation  we  think  the 
learned  judge  at  the  trial  was  not  wrong  in  submitting  it  to 
the  jury  as  leading  naturally  to  that  inference ;  and  as  the 
defendant,  though  he  has  moved  for  a  new  trial,  has  not  laid 
before  us  any  affidavit  explaining  the  transaction,  and  shew- 
ing that  the  conclusion  drawn  by  the  jury  is  inconsistent 
with  the  object  of  giving  that  writing,  we  think  the  rule 
should  be  discharged. 

Rule  discharged. 


Regina  v.  Pah-Mah-Gay. 

Heathen  witness — Admissibility. 

On  a  trial  for  murder  an  Indian  witness  was  offered,  and  on  his  examina- 
tion by  the  judge  it  appeared  that  he  was  not  a  christian,  and  had  no 
knowledge  of  any  ceremony  in  use  among  his  tribe  binding  a  person  to 
speak  the  truth.  It  appeared  however  that  he  had  a  full  sense  of  the 
obligation  to  do  so,  and  that  he  and  his  tribe  believed  in  a  future  state, 
and  in  a  Supreme  Being  who  created  all  things,  and  in  a  future  state  of 
rewards  or  punishment  according  to  their  conduct  in  this  life.  He 
was  then  sworn  in  the  ordinary  way. 

Held,  that  his  evidence  was  admissible. 

Indictment  for  the  murder  of  John,  alias  Nish-Kay- 
Wassey. 

At  the  trial,  at  Sandwich,  before  Braver,  C.  J.,  Esh- 
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quay-gonabi,  an  Indian  of  the  Pottawattomie  nation,  a  pagan, 
was  called  as  a  witness  for  the  Crown,  and  gave  evidence 
that  the  prisoner  in  the  night,  in  a  camp,  when  only  he  and 
the  deceased  and  witness  were  present,  shot  deceased  in  the 
back  and  killed  him.  They  both  were  very  drunk,  the 
prisoner  the  most  so. 

This  witness  was  sworn  in  the  common  way  on  the  Gos- 
pels. After  he  was  sworn,  the  learned  Chief  Justice  found, 
by  questions  put  to  him  through  an  interpreter,  that  he  had 
full  sense  of  the  obligation  to  speak  truth,  but  that  he  was 
not  a  christian,  and  had  no  knowledge  of  any  religious  or 
other  ceremony  or  form  binding  a  person  to  speak  the  truth, 
or  of  any  form  of  asseveration  or  of  appeal  to  a  Superior 
Power  to  attest  his  veracity,  or  of  imprecating  punishment 
upon  himself  if  he  should  assert  what  was  false.  He  and 
his  tribe  believed  in  a  future  state,  and  in  a  Supreme 
Being,  who  created  all  things ;  and  in  a  future  state,  where 
the  measure  of  success  in  hunting  and  of  happiness  would 
depend  upon  their  conduct  in  this  life. 

The  person  who  arrested  the  prisoner  asked  him  how  he 
came  to  kill  the  other,  and  he  answered  in  English,  "  He 
made  me  mad,  quick  shoot  him  !" 

Upon  this  trial  he  said  he  was  drunk  and  knew  nothing 
about  it. 

He  was  convicted,  and  sentenced  to  death,  to  be  executed 
on  the  22nd  of  December,  1860. 

But  the  learned  Chief  Justice  reserved  for  the  opinion  of 
this  court,  whether,  under  the  circumstances,  he  was  right  in 
admitting  the  testimony  of  the  Indian  witness. 

Prince  and  ^.  ^.  Sarrison^  for  the  Crown,  referred  to 
Omichund  v.  Barker,  1  Sm.  Lea.  Cas.  I.  195;  Tay.  Ev.  Sec. 
1252 ;  Eegina  v.  Entrehman  and  Samut,  1  Car.  &  Marsh. 
248 ;  6  &  T  Vic,  ch.  22,  imp.  act. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
Upon  the  testimony  of  the  Indian  boy,  there  was  nothing 
in  the  facts  to  make  the  killing  less  than  murder. 

The  evidence  of  the  Indian  witness,  whose  admissibility  is 
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in  question,  was  indispensable  to  the  support  of  the  case  for 
the  prosecution. 

The  admission  by  the  prisoner,  as  proved  by  the  constable 
who  arrested  him,  though  it  went  the  length  of  acknowledging 
that  he  shot  the  deceased,  yet  would  not  enable  the  jury  to 
satisfy  themselves  of  the  degree  of  his  olfence.  The  deceased 
Indian,  brother  of  the  prisoner,  he  said  had  made  him  mad,  and 
he  shot  him  quick.  What  provocation  the  prisoner  had  re- 
ceived does  not  appear.  His  admission  must  necessarily  be 
taken  altogether,  and  the  jury  can  only  conjecture  whether  the 
Indian  who  was  killed  being  also  drunk,  may  not  have  been 
engaged  in  some  altercation  during  which  blows  were  struck. 
It  is  no  doubt  a  principle^  that  every  wilful  killing  of  a  man 
by  another  is  to  be  looked  upon  as  having  been  malicious, 
until  it  shall  be  shewn  that  it  was  not.  But  we  should  think 
it  hardly  safe  to  apply  this  general  principle  under  what  we 
see  and  know  of  the  present  case. 

We  assume,  then,  that  in  order  to  support  the  conviction 
for  murder  the  testimony  of  the  Indian  lad  was  necessary, 
and  that  the  evidence  would  be  insufficient  without  it.  Then 
was  that  testimony  admissible  ? 

That  brings  up  for  consideration  the  effect  of  the  decision 
of  the  learned  judges  in  the  case  of  Omichund  v.  Barker,  (1 
Atk.  21.) 

Looking  at  the  report  of  the  circumstances  under  which 
the  question  has  arisen  in  the  present  case,  if  we  were  to 
judge  of  Omichund  v.  Baker  by  the  references  to  it  which 
are  to  be  found  in  treatises  on  evidence,  and  by  the  mention 
in  digests  of  the  principles  which  that  case  is  supposed  to 
have  established,  we  should  conclude,  we  think,  that  this 
Indian  witness,  not  being  a  christian,  was  not  admissible, 
because  being  a  heathen,  he  was  sworn  in  the  ordinary  man- 
ner of  other  witnesses,  and  not  according  to  any  ceremony 
which  is  in  use  in  the  tribe  or  nation  to  which  he  belonged. 
But  after  reading  the  opinion  of  Lord  EardwicJce,  and  the 
two  eminent  judges  who  sat  with  him,  as  reported  by  Atkyns 
in  Omichund  v.  Barker,  and  in  the  very  elaborate  judgment 
delivered  by  Lord  Chief  Justice  Willes,  and  reported  by  him- 
self in  Willes  549,  we  have  come  to  the  conclusion  that  the 
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evidence  of  the  Indian  witness  was  rightly  allowed  to  go  to 
the  jury. 

He  believed  in  a  Supreme  Being,  who  created  all  things, 
and  in  a  future  state  of  rewards  or  punishments,  a  life  after 
this  in  which  those  who  have  died  here  will  be  more  or  less 
happy,  according  to  their  conduct  on  earth. 

He  evinced  a  strong  sense  of  the  obligation  to  speak  truth, 
and  in  taking  the  oath,  which  was  explained  to  him,  he  in- 
voked in  the  usual  terms  the  Supreme  Being  so  to  aid  him 
as  he  should  speak  the  truth.  There  was  an  absence,  it  is 
true,  of  any  ceremony,  such  as  breaking  a  saucer  by  a 
Chinese  witness,  or  touching  a  table  with  the  forehead,  in- 
tended in  each  case  to  bind  the  conscience  of  the  witness, 
according  to  a  custom  common  among  them.  If  the  witness 
had  belonged  to  a  nation  or  tribe  that  had  in  use  among  them 
any  particular  ceremony,  which  was  understood  to  bind  them 
to  speak  the  truth,  however  strange  and  fantastic  the  cere- 
mony might  seem  to  us,  it  would  have  been  indispensable 
that  the  witness  should  have  been  sworn,  if  we  may  use  the 
term,  according  to  such  ceremony,  because  all  should  be  done 
that  can  be  done  to  touch  the  conscience  of  the  witness  ac- 
cording to  his  notions,  however  superstitious  they  may  seem. 

Here  there  was  no  ceremony  of  the  kind  known  to  the 
witness  or  the  interpreter,  and  there  was  therefore  no  omis- 
sion of  any  thing  that  could  have  given  additional  solemnity 
in  the  mind  of  the  witness  to  the  statement  he  was  about  to 
make.  The  oath  upon  the  Gospels  had  no  signification  in 
his  case.  He  is  not  a  christian,  and  has  no  belief  in  them ; 
but  he  believed  in  a  Good  Spirit  or  Supreme  Being,  and  in 
a  future  state  of  rewards  or  punishments.  It  is  by  no  means 
necessary  that  his  idea  of  a  Great  Spirit  should  agree  with 
a  christian's  knowledge  of  God.  His  holding  the  Testament 
in  his  hand,  or  kissing  it,  did  at  least  no  harm,  and  when, 
after  invoking  God  or  the  Supreme  Being,  he  made  his  state- 
ment, he  did  all  that  a  Gentoo,  or  Turk,  or  Chinese,  could 
do,  except  the  going  through  some  ceremony,  which  he  could 
not  do,  because  none  was  known  in  his  tribe  that  was  con- 
nected with  the  position  of  a  witness,  or  supplied  any  addi- 
tional obligation  upon  him  to  adhere  to  truth. 
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After  attentively  considering  the  arguments  and  judg- 
ments which  we  have  referred  to,  it  appears  to  us  that  they 
do  go  the  length  of  supporting  the  admission  of  this  witness, 
as  he  was  admitted. 

We  think  the  conviction  should  be  affirmed. 

Conviction  affirmed. 


Anne  Carlise  v.  George  Hoshel. 

Bond  for  purchase  money  of  land — Equitable  plea,  want  of  title — Total  failure 
of  consideration  not  shewn. 

To  an  action  of  debt  on  bond  for  the  payment  of  £350  and  interest,  by 
instalments,  defendant  pleaded,  as  an  equitable  defence,  that  the  bond  was 
given  for  the  purchase  money  of  a  lease,  which  the  plaintiff  then  held  of 
a  certain  lot,  and  on  condition  that  she  should  also  procure  from  the 
rector  of  S.  a  lease  of  a  certain  other  lot  and  assign  it  to  defendant ;  and 
that  the  plaintiff  had  no  term  or  interest  in  either  lot. 

Held,  that  the  plea  was  bad  for  not  averring  that  defendant  had  not  gone 
into  possession  under  his  purchase,  and  therefore  not  shewing  a  total 
failure  of  condition. 

The  plaintiff,  however,  did  not  demur,  but  took  issue,  and  upon  the  evi- 
dence obtained  a  verdict,  which  the  court  refused  to  disturb. 

Debt  on  bond,  in  a  penalty  of  £900,  conditioned  to  pay 
to  the  plaintiff  X350  in  certain  instalments,  and  to  pay 
interest  half-yearly  on  the  whole  sum  due.  The  claim  was 
for  three  half-years'  interest. 

Plea,  setting  up  that  the  bond  was  given  by  defendant 
for  the  purchase  money  of  a  certain  lease,  which  the  plaintilf 
then  held  of  a  certain  lot  in  the  village  of  Stamford,  and  on 
condition  that  she  should  also  procure  from  the  rector  of 
Stamford  a  lease  of  a  certain  other  lot,  and  should  assign 
such  lease  to  the  defendant,  and  averring  that  the  plaintiff 
had  no  term  or  interest  in  either  lot ;  and  so  defendant  set 
this  up  as  an  equitable  defence,  alleging  a  total  want  of  con- 
sideration. 

The  jflaintiff  took  issue  on  the  plea. 

At  the  trial,  at  Niagara,  before  McLean,  J.,  the  plaintiff 
got  a  verdict,  which  McMichael  moved  to  set  aside  for  mis- 
direction, and  on  the  law  and  evidence. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
The  plea  was  bad  as  an  equitable  defence,  and  should  have 
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been  demurred  to,  for  it  did  not  aver  that  the  defendant  had 
not  gone  into  possession  under  his  purchase  from  the  plaintiff, 
and  was  not  enjoying  possession  at  the  time  of  the  action 
brought,  and  it  is  proved  that  he  did  obtain  possession  from 
the  plaintiff  and  still  holds  it.  There  is,  therefore,  not  a 
total  failure  of  consideration,  and  the  defendant  cannot 
treat  the  contract  as  rescinded,  for  the  parties  cannot  be 
put  in  statu  quo.  If  the  defendant  has  any  thing  to  com- 
plain of,  his  remedy  is  on  the  bond  which  he  holds  from  the 
plaintiff,  or  possibly  in  a  Court  of  Equity,  which  could  give 
relief  on  terms  against  this  action. 

But  the  evidence  shews  that  the  plea  is  really  untrue,  for 
that  the  plaintiff  did  assign  to  the  defendant  the  lease  which 
she  held  of  the  one  lot,  as  she  undertook  to  do;  and  has 
procured  for  him  a  lease  of  the  other  lot,  such  as  she  could 
get,  and  such  as  the  plaintiff  declared  he  would  be  willing 
to  accept. 

Rule  refused. 


Garrett,  Executor  op  Taylor  v.  The  Provincial 
Insurance  Company. 

Insurance — Agreement  to  keep  water  on  the  premises — Effect  of  non-performance. 

Where  by  a  policy  of  insurance  the  insured  agreed  to  keep  twelve  pails  full 
of  water  on  each  flat  of  the  building  during  the  continuance  of  the  policy, 
and  he  neglected  to  do  so,  but  it  appeared  that  the  loss  was  not  in  any 
way  afl'ected  by  his  default : 

Held,  that  ncYcrtheless  he  could  not  recover. 

This  was  an  action  on  a  policy  of  insurance  against  fire, 
^  effected  by  testator  with  the  defendants  upon  a  steam  saw 
mill. 

A  special  case  was  stated,  and  the  objection  mainly  relied 
Vpon  against  the  plaintiff's  recovery  was  that  the  insured  did 
not  comply  with  the  following  condition  inserted  in  the  policy: 
"  the  assured  hereby  agrees  to  keep  twelve  pails  full  of  water 
on  each  flat  of  said  mill  during  the  continuance  of  this 
policy."  This  was  written  in  the  body  of  the  policy,  and 
there  was  no  mention  of  it  in  any  of  the  printed  forms  or 
conditions  endorsed  on  the  policy. 

The  affidavits  put  in  as  part  of  the  special  case  shewed 
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that  the  number  of  buckets  required  by  the  policy  were  not  in 
the  mill  when  it  was  burned  ;  but  that  they  could  have  been 
of  no  use  had  they  been  there,  as  the  fire  was  not  discovered 
until  it  was  so  far  advanced  as  to  make  it  impossible  to  enter 
the  building. 

*  C.  S.  Patterson^  for  the  plaintiffs,  cited  Add.  on  Cont. 
593  ;  Sillem  v.  Thornton,  3  E.  &  B.  889 ;  Angell  on  Ins. 
sees.  145,  150. 

Buggan,  Q.  C,  contra,  cited  Arn.  on  Ins.  627,  629,  632 
224;  Cameron  et  al.  v.  The  Monarch  Insurance  Co.  7 
C.  P.  212 ;  Cameron  et  al.  v.  The  Times  and  Beacon  Insur- 
ance Co.,  lb.  234  ;  Alderman  v.  West  of  Scotland  Ins.  Co. 
5  0.  S.  37  ;  McFaul  v.  The  Montreal  Inland  Insurance  Co. 
2  U.  C.  R.  59 ;  Lampkin  v.  Western  Insurance  Company, 
13  U.  C.  R.  237,  361 ;  CinquMars  et  al.  v.  Equitable 
Insurance  Co.  15  U.  C.  R.  143. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  engagement  by  the  assured  to  keep  twelve  pails  full 
of  water  on  each  flat  of  the  mill  during  the  continuance  of 
the  policy,  is  a  condition  on  which  the  insurance  was  effected, 
and  is  termed  a  promissory  warranty. 

The  performance  of  it  is  necessary,  we  think,  to  the  right 
to  sue  upon  the  policy,  and  when  such  a  condition  is  not 
observed  the  insured  loses  his  remedy  upon  the  policy,  even 
though  it  should  not  appear  that  the  failure  to  observe  that 
condition  occasioned  the  loss. 

The  effect  of  what  is  shewn  is  that  the  defendants  agreed 
for  a  certain  premium  to  insure  the  mill,  provided  the  insured 
would  always  keep  in  the  mill,  at  hand,  certain  means  of 
extinguishing  any  fire  that  might  break  out.  If  the  insured 
had  declined  to  come  under  that  condition,  the  defendants 
might  either  have  exacted  a  higher  premium  or  declined  the 
risk. 

We  think  the  law  compels  us  to  hold  that  the  plaintiff  lost 
the  benefit  of  his  policy  by  the  failure  on  his  part,  which  was 
proved  and  is  not  denied. 

Judgment  for  defendants. 
26  VOL.  XX. 
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Browne  v.  The  Brock ville  and  Ottawa  Railway 
Company. 

Collision  at  crossing — Neglect  to  give  signals  and  to  construct  crossing  on  a 
proper  level—Limitation  of  action  therefor — Consol.  Stat.  C.  ch.  66,  sec,  88 — 
Train  under  control  of  contractor^  not  of  defendants. 

The  plaintiff  sued  defendants  for  injury  caused  to  himself  and  bis  waggon  by 
collision  with  their  train  at  a  railway  crossing,  owing  to  a  neglect  to 
sound  the  whistle  or  ring  a  bell  on  their  approach  as  required  by  the 
statute,  and  to  improper  construction  of  the  railroad,  being  more  above 
the  level  of  the  highway  than  the  act  allowed.  The  jury  having  found 
for  the  plaintiff : 

Held^  that  the  injury,  if  arising  from  either  cause  alleged,  was  sustained 
"by  reason  of  the  railway:"  that  it  was  not  a  case  within  the  exception 
as  to  **  continuation  of  damage;"  and  that  the  action  having  been  brought 
more  than  six  months  from  the  accident,  was  therefore  too  late. 

The  defendants  had  contracted  with  one  P.  to  ballast  their  road,  and 
the  train  in  question  was  laden  with  ballast,  under  the  charge  of  men 
employed  and  paid  by  him,  the  defendants  having  no  control,  except  that 
by  his  contract  he  was  bound  to  keep  these  trains  from  interfering  with 
.  the  passage  of  other  trains  along  the  road. 

Qucere,  whether  thiS  would  have  relieved  the  defendants  from  liability. 

The  plaintiff  brought  an  action  against  the  defendants, 
declaring  in  the  first  count  for  injuries  to  the  plaintiff's  per- 
son, and  for  breaking  the  plaintiff 's  waggon  and  harness, 
stating,  that  the  defendants'  railway  crossed  a  public  allow- 
ance for  road  between  lots  six  and  seven  in  the  ninth  conces- 
sion of  Montague :  that  the  defendants,  their  servants  and 
agents,  were  driving,  employing  and  using  a  locomotive 
engine  and  a  train  of  carriages,  upon  the  railway,  across  the 
said  highway :  that  the  plaintiff  was  lawfully  passing  along 
the  highway  in  his  waggon,  in  charge  of  his  train  of  horses 
and  other  property :  that  it  was  the  duty  of  the  said  defen- 
dants, their  servants  and  agents,  to  furnish  the  said  locomo- 
tive engine  with  a  bell  of  at  least  thirty  pounds  weight,  or 
with  a  steam  whistle,  and  in  driving  or  using  the  said  loco- 
motive engine  upon  the  railway  across  the  said  highway,  to 
ring  or  cause  to  be  rung  such  bell,  or  to  sound  or  cause  to  be 
sounded  such  whistle,  at  the  distance  of  at  least  eighty  rods 
from  where  the  railway  crossed  the  said  highway,  and  to 
have  kept  ringing  the  said  bell,  or  sounding  the  said  whistle, 
at  short  intervals  until  the  locomotive  engire  had  crossed  the 
highway  ;  yet  that  the  defendants  and  their  servants,  disre- 
garding their  duty  in  that  behalf,  did  not  ring  or  cause  to 
be  rung  the  said  bell,  and  did  not  sound  or  cause  to  be 
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sounded  the  said  whistle,  at  the  distance  of  eighty  rods  from 
the  crossing,  and  did  not  ring  or  sound  at  short  intervals  till 
the  locomotive  engine  had  crossed  the  highway.  By  reason 
of  which  omission  the  said  engine  and  train  of  carriages 
came  in  contact  with  the  plaintiff,  his  horses  and  waggon, 
while  they  were  so  lawfully  on  the  said  high^vay,  crossing 
the  said  railway  track,  the  plaintiff  not  being  then  or  before 
aware  of  the  approach  of  the  said  train,  and  upset  and  wholly 
destroyed  the  plaintiff's  waggon  and  broke  the  harness,  and 
threw  the  plaintiff  out  of  the  waggon,  and  thereby  broke  one 
of  his  legs,  and  crushed  one  of  his  feet,  &c.,  alleging  special 
damage  from  the  plaintiff  being  in  consequence  disabled  from 
working  at  his  trade  of  a  blacksmith,  and  from  the  expenses 
of  cure,  &;c. 

It  was  averred  that  plaintiff's  horses  were  injured  by  the 
collision,  but  it  was  proved  that  they  were  not  injured. 

In  the  second  count  the  plaintiff  set  forth  that  the  defen- 
dants constructed  their  railway  across  the  said  highway,  not 
carrying  the  same  over  by  a  bridge  or  under  the  highway  by 
a  tunnel,  wherefore  it  became  their  duty  so  to  have  con- 
structed and  maintained  their  railway  across  the  said  high- 
way, that  it  should  not  at  the  crossing  rise  more  than  one 
inch  above,  or  sink  more  than  one  inch  below  the  level  of 
the  highway ;  yet  that  the  defendants,  in  disregard  of  their 
duty,  so  constructed  and  maintained  their  railway,  that  it 
was  raised  at  the  crossing  more  than  one  inch  above  the 
highway,  whereby  the  plaintiff,  who  was  lawfully  passing 
along  the  highway  with  his  waggon,  &c.,  was  obstructed  and 
unable  to  pass  along  the  highway,  and  was  entangled  and 
caught  on  the  railway,  where  it  crossed  the  highway ;  and 
that  a  locomotive  and  train  of  carriages  of  the  defendants, 
then  being  employed  upon  the  railway,  and  in  charge  of  the 
defendants,  their  servants  and  agents,  came,  without  the 
fault  or  negligence  of  the  plaintiff,  violently  into  contact  with 
his  horses  and  waggon,  and  upset  and  destroyed  his  waggon, 
and  injured  the  plaintiff,  &c.,  (as  in  the  first  count),  laying 
special  damage. 

In  a  third  count  the  plaintiff  attributed  the  accident  to  the 
effect  of  the  two  causes  combined,  namely,  the  omission  to 
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ring  or  sound  the  whistle,  and  the  being  obstructed  in  the 
crossing  by  the  improper  manner  in  which  the  crossing  had 
been  constructed ;  that  is,  its  being  raised  above  the  high- 
way more  than  the  statute  directed. 

In  a  fourth  count  the  plaintiff  complained  that  the  defen- 
dants, by  their  servants,  so  negligently  and  unskilfully  drove 
and  managed  their  engine  and  train  upon  the  railway,  which 
the  plaintiff  with  his  horses  and  waggon  was  then  lawfully 
crossing,  that  the  engine  and  train  came  into  collision  with 
the  plaintiff's  waggon  and  horses. 

The  defendants  pleaded  not  guilty,  by  statute,  referring  to 
16  Vic,  ch.  106,  sec.  2 ;  Consol.  Stats.  C,  ch.  66,  sec.  83. 

This  action  was  brought  on  the  20th  of  June,  1860,  and 
the  accident  occurred  on  the  17th  of  September,  1859. 

At  the  trial,  at  Perth,  before  Robinson,  C.  J.,  at  the  con- 
clusion of  the  plaintiff's  case  the  defendants  objected  that 
the  action  should  have  been  brought  within  six  months  from 
the  time  of  the  damage  or  injury  sustained. 

And  further,  that  it  was  not  proved  that  the  defendants 
had  any  concern  with  this  particular  railway,  or  with  the 
train  which  ran  against  the  plaintiff 's  waggon. 

The  plaintiff,  as  to  the  action  being  too  late,  contended 
that  it  was  in  time,  though  clearly  after  six  months,  the  case 
coming  within  the  exception  of  continuation  of  damage,  and 
the  damage  to  the  plaintiff  in  fact  continuing  even  up  to  the 
time  of  the  trial. 

The  learned  Chief  Justice  considered  that  this  was  not  a 
case  of  continuation  of  damage  within  the  meaning  of  the 
exception  in  the  83rd  section  of  Consol.  Stats.  C,  ch.  66, 
certainly  not  as  regarded  the  waggon  and  harness,  and  he 
doubted  whether  the  injury  to  the  person  must  not  also  be 
referred  to  the  time  of  the  accident.  He  allowed  the  case 
to  proceed,  however,  reserving  leave  to  the  defendant  to 
move  for  a  verdict  or  a  nonsuit  upon  that  objection. 

When  the  defendants'  evidence  had  been  given,  it  ap* 
peared,  in  the  first  place,  to  be  doubtful  whether  the  bell 
had  been  rung  or  the  whistle  sounded  as  the  statute  re- 
quires ;  that  is,  beginning  when  the  train  was  at  least  eighty 
rods  distant  from  the  crossing,  and  continuing  to  ring  or 
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sound  at  short  intervals  until  the  engine  had  crossed  the  high- 
way. Upon  that  point  the  evidence  was  contradictory,  and 
there  was  much  reason  to  believe  that  the  direction  of  the 
statute  was  not  properly  complied  with. 

With  regard  to  the  manner  in  which  the  crossing  had  been 
constructed,  it  was  plainly  proved  that,  although  it  was  in- 
tended to  cross  the  highway  at  a  level,  it  was  in  fact  raised 
more  than  a  foot  above  the  highway,  without  any  proper 
approaches  being  made  up  to  it  on  either  side  from  the  high- 
way, so  as  to  make  it  extremely  inconvenient,  and  with  a 
heavily  laden  team,  or  with  restive  horses,  almost  impossible 
to  get  from  the  highway  upon  the  track.  It  had  been  com- 
plained of  to  the  company  both  by  individuals  and  by  the 
county  council,  but  it  was  allowed  to  remain  in  this  very 
inconvenient  state  till  this  accident  happened,  since  which 
time  it  had  been  put  in  a  proper  condition. 

If  the  accident  should  be  found  by  the  jury  to  be  owing  to 
any  neglect  in  the  conduct  of  the  train  which  came  in 
contact  with  the  waggon,  the  defendants  contended  that 
they  could  not  be  held  liable  on  account  of  such  neglect, 
because  that  train  was  not  under  the  management  at  that 
time  of  themselves,  their  servants  or  agents. 

The  company  had  entered  into  a  contract  with  one  Phelps, 
to  construct  and  ballast  the  railway  bed,  and  they  had 
allowed  him  the  use  of  a  locomotive  and  a  train  of  ballast 
cars,  with  which  he  was  taking  ballast  along  the  railway. 
The  use  of  the  train  was  not  otherwise  controlled  by  the  com- 
pany than  that  Phelps  was  obliged  by  the  agreement  between 
them  to  take  care  and  keep  the  train  from  interfering  with 
the  passage  of  other  trains  along  the  railway.  There  was 
no  servant  or  agent  of  the  company  employed  in  any  capa- 
city upon  the  train.  All  the  men  were  employed,  and  paid, 
and  directed  by  Phelps,  and  those  under  him.  That  was  a 
fact  not  disputed  at  the  trial. 

It  appeared  to  the  learned  Chief  Justice  that  the  company 
could  not  be  liable  for  the  negligent  manner  in  w^hich  that 
train  was  driven,  by  omitting  to  give  proper  signals  before 
coming  to  a  road  crossing;  unless  indeed  it  could  be  held  that 
the  facts  brought  the  case  within  the  principle  of  such  cases 
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decided  in  England,  in  which  the  giving  the  use  of  the  com- 
pany's trains  to  perform  work  upon  the  railway  had  been 
considered  as  a  working  of  them  by  themselves  for  the  con- 
sideration of  getting  the  work  done  upon  lighter  terms,  so 
that  in  such  sense  the  contractors  were  their  servants  using 
the  train  for  their  benefit;  but  as  none  of  the  company's  ser- 
vants were  in  charge  of  the  train,  or  employed  upon  it,  he 
thought  it  would  not  be  found  that  any  such  case  would  apply. 

The  jury  were  requested  to  find,  first,  whether  the  plain- 
tiiF  brought  the  accident  upon  himself,  or  at  least  contributed 
to  it,  from  a  want  of  ordinary  care  and  prudence  in  going 
upon  the  railway  as  he  did,  for  there  was  some  evidence  to 
that  effect ;  secondly,  if  not,  then  whether  the  accident  was 
occasioned  by  a  want  of  care  in  conducting  the  train ;  thirdly, 
or  whether  it  was  occasioned  by  the  defects  in  the  crossing, 
which  disabled  the  plaintifi"  from  crossing  in  time  to  avoid  the 
train,  afte  rhe  was  aware  of  its  approach ;  and,  fourthly,  what 
damages  they  thought  the  plaintiff  had  sustained,  supposing 
the  company  to  be  liable. 

The  jury  found  that  the  accident  was  not  occasioned  by 
any  want  of  care  or  fault  of  the  plaintiff,  but  from  a  want  of 
proper  signals  being  given,  according  to  the  statute ;  and 
also  from  the  defective  state  of  the  crossing  ;  and  they  esti- 
mated the  damages  at  £200. 

Cromhie  obtained  a  rule  nisi  to  enter  a  nonsuit  on  the 
leave  reserved,  on  the  ground  of  the  action  not  having  been 
brought  within  the  time  limited,  six  months ;  or  for  a  new 
trial  upon  the  law  and  evidence.  The  defendants,  in  case 
the  plaintiff  should  be  found  entitled  to  recover,  did  not  con- 
tend that  the  damages  were  excessive. 

Prince^  shewed  cause,  and  cited  Consol.  Stats.  C,  ch.  ,66 
sees.  83,  104 ;  16  Vic,  ch.  106  ;  Renaud  v.  The  Great  Wes- 
tern R.  W.  Co.,  32  U.  C.  R.  408 :  Ellis  v.  The  Sheffield  Gas 
Consumers'  Co.,  22  Eng.  Rep.  198 ;  Palmer  v.  The  Grand 
Junction  R.  W.  Co.,  4  M.  «&  W.  T49 ;  Carpue  v.  The  Lon- 
don and  Brighton  R.  W.  Co.,  5  Q.  B.  747  ;  Garton  v.  The 
Great  Western  R.  W.  Co.,  33  L.  T.  Rep.  240 ;  Shields  v. 
The  Grand  Trunk  R.  W.  Co.  7  C.  P.  111. 
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Cromhie,  contra,  cited  Reedie  v.  The  London  and  North 
Western  R.  W.  C,  4  Ex.  244  ;  Steel  v.  The  South,  Eastern 
R.  W.  Co.  16  C.  B.  550  ;  Addison  on  Torts,  258. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  the  question  whether  the  action  has  not  been  brought 
too  late,  several  English  decisions  have  been  cited.  These 
turn  upon  the  language  of  the  special  English  railway  acts,  on 
which  the  cases  depended.  The  words  of  the  protective  clause 
in  those  statutes  are  "  no  action  shall  be  brought  for  any 
thing  done  or  omitted  to  be  done  in  pursuance  of  this  act,"  &c. 

The  words  of  our  statute,  Consol.  Stats.  C,  ch.  66,  sec.  83, 
are  "all  suits  for  indemnity /or  any  damage  or  injury  sus- 
tained by  reason  of  the  railway^  shall  be  instituted  within 
six  months  next  after  the  time  of  such  supposed  damage 
sustained,  or  if  there  be  continuation  of  damage,  then  within 
six  months  next  after  the  doing  or  committing  such  damage 
ceases,  and  not  afterwards." 

It  appears  to  us  that  our  statute  is  in  its  effect  as  compre- 
hensive as  the  English,  though  the  forms  of  expression  used 
are  very  different. 

As  to  the  cause  of  damage  arising  from  the  improper  or 
imperfect  construction  of  the  crossing,  that  does  certainly 
come  expressly  within  the  words  in  our  statute.  It  was  a 
damage  or  injury  sustained  by  reason  of  the  railway  :  that 
is,  from  its  forming  a  wrongful  obstruction  to  the  highway, 
not  being  as  nearly  on  a  level  with  it  as  the  law  required. 
Clearly  the  action  for  that  injury  should  have  been  brought 
within  six  months. 

As  to  the  other  ground  of  complaint,  the  omitting  to  give 
the  proper  signals  of  approach,  that  does  not  come  expressly 
within  the  words  of  the  clause,  because  it  may  be  said  that 
the  damage  was  not  sustained  by  reason  of  the  railway,  but 
rather  by  reason  of  the  manner  in  which  the  carriages  on  the 
railway  were  driven ;  but  we  think  the  substance  and  effect 
are  the  same  in  the  one  case  as  the  other.  ''By  reason  of  the 
railway,"  is  a  very  comprehensive  expression,  and  we  think 
extends  to  an  injury  sustained  on  the  railway  by  reason  of 
the  use  made  of  it. 
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If  this  be  the  correct  construction  to  be  given  to  the  limi- 
tation clause,  it  makes  an  end  of  this  case,  for  we  think  this 
not  such  a  case  as  comes  within  the  exception  which  gives  an 
extension  of  time  where  there  has  been  a  continuation  of 
damage.  All  here,  we  think,  must  be  referred  to  the  unlaw- 
ful act  which  occasioned  the  injury.  We  mean  the  unlaw- 
fully driving  the  train  up  to  the  station,  without  giving  the 
proper  signals.  No  second  action  could  be  brought  by  reason 
of  a  subsequent  damage  or  continuing  damage. 

This  is  independent  of  the  other  objection,  that  the  com- 
pany were  not  responsible  under  the  circumstances  for  the 
negligent  driving  of  this  train,  as  to  which  we  are  not  satisfied 
that  the  law  would  not  be  found  in  favour  of  the  defendants, 
but  we  give  no  formal  opinion  on  that  point. 

Rule  absolute  for  nonsuit. 


Hard  v.  Palmer. 

Promissory  note — Death  of  payee  in  foreign  country—Endorsement  by  his 
administrators  there — Right  of  endorsee  to  sue  here. 

Where  a  note  was  made  by  defendant,  a  resident  of  Upper  Canada,  payable 
to  P.,  who  died  in  the  State  of  New  York,  having  the  note  then  in  his 
possession  there :  Held,  that  his  administrators  appointed  in  that  State 
might  endorse  the  note  so  as  to  enable  the  endorsee  to  sue  upon  it  in 
this  country,  without  their  having  administered  here. 

Declaration  on  a  promissory  note  made  by  defendant,  payable  to  P.  or  order, 
on  demand,  averring  the  death  of  P.,  and  that  J.  P.  and  C.  P.  were  duly 
appointed  his  administrators,  and  duly  endorsed  to  the  plaintiff;  that 
when  the  note  was  made,  and  from  thence  until  his  death,  P.  resided  in 
the  State  of  New  York :  that  the  plaintiff,  at  the  time  of  the  endorsement 
to  him,  and  from  thence  hitherto  lived  there  also ;  and  that  at  the  death 
of  said  P.  the  note  was  in  the  Said  State. 

Flea,  that  the  note  was  made  at  Kingston  in  the  united  counties  of  F.  L.  & 
A.,  in  Upper  Canada :  that  defendant  at  the  death  of  said  P.,  and  before 
and  at  the  time  of  the  making  of  said  note  had,  and  still  has  his  domicil 
there  :  that  said  note  at  the  death  of  said  P.  was  bona  notahilia  in  said 
united  counties :  that  said  appointment  of  J.  P.  and  C.  P.  as  administrators 
was  made  only  by  a  tribunal  of  said  State,  and  that  they  were  never  , 
appointed  by  the  proper  authority  in  Upper  Canada. 

Held,  on  demurrer,  that  the  plea  shewed  no  defence. 

Declaration  on  a  promissory  note  for  $2000,  made  by 
defendant  on  the  24th  of  February,  1849,  payable  to  Joseph 
L.  Palmer  or  order,  on  demand.  And  the  plaintiff  averred 
that  the  said  Joseph  L.  Palmer  had  departed  this  life,  and 
that  Joseph  R.  Palmer  and  Charlotte  M.  Palmer  were  duly 
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appointed  to  administer  all  and  singular  the  goods  and 
chattels  which  were  of  the  said  Joseph  L.  Palmer  at  the 
time  of  his  death,  and  that  the  said  Joseph  R.  Palmer  and 
Charlotte  M.  Palmer  duly  endorsed  the  said  note  to  the 
plaintiff,  but  that  the  defendant  did  not  pay  the  same ;  and 
further,  that  at  the  time  the  said  note  was  made,  and  from 
thence  until  his  death,  the  said  Joseph  L.  Palmer  resided  in 
a  foreign  country,  to  wit,  in  the'  State  of  New  York,  one  of 
the  United  States  of  America  ;  and  that  he,  the  plaintiff,  at 
the  time  of  the  endorsement  to  him  as  aforesaid,  and  from 
thence  hitherto,  had  resided  and  did  still  reside  in  a  foreign 
country,  to  wit,  in  the  State  of  New  York,  one  of  the  United 
States  of  America ;  and  that  at  the  time  of  the  death  of 
the  said  Joseph  L.  Palmer,  the  said  note  was  in  the  State  of 
New  York,  one  of  the  United  States  of  America. 

Plea. — That  the  said  note  was  made  at  the  city  of 
Kingston,  in  the  united  counties  of  Frontenac,  Lennox  and 
Addington,  in  Upper  Canada,  and  that  the  defendant  at  the 
time  of  the  death  of  Joseph  L.  Palmer  in  the  declaration 
mentioned,  and  before  and  at  the  time  of  the  making  of  the 
said  note,  and  from  thence  hitherto,  resided  and  had  his 
domicil  and  place  of  abode  in  the  said  city  of  Kingston,  in 
Upper  Canada,  and  that  the  said  note  at  the  time  of  the 
death  of  the  said  Joseph  L.  Palmer  was  bona  notaUlia  in 
the  said  united  counties  of  Frontenac,  Lennox  and  Ad- 
dington ;  and  that  the  said  appointment  of  J.  E.  Palmer  and 
Charlotte  M.  Palmer  to  administer,  in  the  declaration  men- 
tioned, was  and  is  an  appointment  only  by  a  court,  officer, 
or  tribunal  of  a  certain  foreign  State,  to  wit,  the  State  of 
New  York,  one  of  the  United  States  of  America;  and  that 
the  said  J,  K.  Palmer  and  Charlotte  M.  Palmer  never  were 
appointed  by  any  surrogate  or  probate  court,  or  other  proper 
authority  in  Upper  Canada,  to  administer,  and  never  had 
any  authority  in  Upper  Canada  to  administer,  all  and 
singular  or  any  of  the  goods  or  chattels,  rights  or  credits, 
which  were  of  the  said  Joseph  L*  Palmer  at  the  time  of 
his  death. 

Demurrer^  on  the  grounds-^1.  That  the  said  note  was  not 
at  the  time  of  the  death  of  the  said  Joseph  L.  Palmer  bona 
27  VOL.  XX. 
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notahilia  in  the  united  counties  of  Frontenac  and  Lennox 
and  Addington. 

2.  That  the  said  plaintiff  received  by  the  endorsement  of 
the  said  executors,  under  the  authority  vested  in  them  by 
the  appointment  mentioned  in  the  declaration,  a  good  and 
valid  legal  title  to  the  note  mentioned,  sufficient  to  entitle 
him  to  maintain  an  action  here  in  his  own  name. 

3.  That  it  is  not  necessary  to  support  this  action  that  the 
executors  who  endorsed  this  note  to  the  plaintiff  should  take 
out  administration  in  the  united  counties  of  Frontenac, 
Lennox  and  Addington. 

Prince  and  Kirlcpatrich  for  the  plaintiff,  cited  Stor. 
Confl.  L.  sees.  358,  359,  514,  517,  555,  556 ;  Gumming  v. 
Baily,  6  Bing.  371 ;  Barrett  v.  Barrett,  8  Greenl.  353 ; 
Huthwaite  v.  Phaire,  1  M.  &  Gr.  159,  164 ;  Trimbey  v. 
Vignier,  1  Bing.  N.  C.  151 ;  Alivon  v.  Furnival,  1  Or.  M. 
&  K.,  277 ;  Westl.  on  International  Law,  sec.  297 ;  Mc- 
Neilage  v.  Holloway,  1  B.  &  Al.  218;  Kent.  Com.,  vol.  IIL, 
Lec.  44,  p.  88 ;  Rand  v.  Hubbard,  4  Mete.  252,  258-9 ; 
Harper  v.  Butler,  2  Peters  239 ;  Trecothick  v.  Austin,  4 
Mason  16;  Wms.  on  Exrs.  1016;  Shep.  Touch.  496  ;  Chy. 
on  Bills  2,  3. 

Richards,  Q.  C,  contra,  cited  Wms.  on  Exrs.  I.,  279, 
320,  321;  Whyte  v.  Rose,  3  Q.  B.  493;  Stearns  v.  Burn- 
ham,  5  Greenl.  261;  Stor.  Confl.  L.,  sees.  513,  519. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  plea  brings  up  a  question  which  one  might  suppose 
could  hardly  at  this  time  be  unsettled,  but  is  certainly  not 
so  clear  on  the  authority  either  of  text  books  or  decided 
cases  as  to  leave  no  room  for  doubt. 

The  point  is  whether  a  promissory  note  having  been  made 
in  this  province,  payable  to  one  Joseph  L.  Palmer,  by  the 
defendant,  who  at  the  time  was,  and  always  since  has  been, 
resident  in  Upper  Canada,  can  be  sued  upon  here  by  the 
indorsee  of  the  administrators  of  the  payee ;  the  fact  being 
that  the  payee  died  in  the  United  States  of  America,  namely, 
in  the  State  of  New  York,  having  this  note  then  in  his  pos- 
session, and  the  administrators  having  no  other  title  to 
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represent  the  deceased  payee  than  by  letters  of  administra- 
tion granted  to  them  in  the  State  of  New  York,  which 
administration  had  been  granted  to  them  in  that  State  before 
they  endorsed  the  note  to  the  plaintiff  there. 

If  the  endorsement  of  the  note  by  the  administrators  of 
the  payee  to  the  plaintiff  under  these  circumstances,  enables 
the  plaintiff  to  sue  upon  the  note  in  this  province,  then  the 
plea  is  no  defence,  and  the  plaintiff  is  entitled  to  judgment. 

In  our  opinion  the  administrators  could  legally  transfer 
the  note  in  the  State  of  New  York  by  endorsing  it  and  de- 
livering it  to  the  plaintiff,  although  they  had  not  administered 
to  the  estate  of  the  payee  in  Upper  Canada. 

And  if  this  be  so,  then  undoubtedly  the  endorsee  can  sue 
in  his  own  name  as  he  has  done,  though  if  the  administrators 
had  not  parted  with  the  note,  and  were  suing  upon  it  here 
as  representatives  of  the  payee,  they  would  no  doubt  have 
had  to  shew  administration  granted  to  them  by  the  proper 
authority  in  this  Province. 

The  whole  question  therefore  is,  whether  the  administrators 
could  or  could  not  make  the  note  the  property  of  the  plaintiff 
by  endorsement  and  delivery,  without  first  taking  out  admin- 
istration in  Upper  Canada,  on  account  of  the  maker  of  the 
note  being  resident  here,  which  makes  the  debt  due  upon  it 
hona  notabilia  in  this  province,  and  not  in  New  York. 

In  our  opinion  the  administrators  could  legally  transfer 
the  note  to  the  plaintiff  as  they  did,  i.e.^  in  New  York,  and 
without  having  taken  out  administration  in  Canada. 

There  is  no  question  that  the  plaintiff  not  suing  himself 
in  a  representative  capacity,  but  in  his  own  right,  was  under 
no  necessity  to  shew  administration  granted  to  the  endorsers 
before  they  transferred  the  note. 

The  case  of  Rawlinson  v.  Stone,  (3  Wils.,  1,  S.  C.  Norn. 
Kobinson  v.  Stone,  2  Str.  1260,)  fully  settles  that  point. 
The  only  question  can  be  whether  the  note  is  his. 

That  the  note  upon  which  this  defendant  was  debtor  was 
by  our  law  hona  notabilia  only  where  the  debtor  resided  is 
clear,  but  that  is  only  material,  or  rather  would  have  been 
under  the  former  state  of  our  law,  for  determining  from  which 
jurisdiction  in  this  province  the  administration  should  issue. 
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The  note  being  in  New  York  when  the  payee  died  wp»ld 
be  assets  there,  and  the  administrators  could  doubtless  re- 
ceive payment  of  the  debt  either  in  New  York  or  in  Upper 
Canada ;  though  if  they  had  kept  the  note,  and  had  been 
obliged  to  bring  an  action  here,  where  the  debtor  lived,  in 
order  to  collect  it,  they  would,  as  we  have  already  stated, 
have  had  to  take  out  administration  in  Upper  Canada,  in 
order  to  give  them  a  locus  standi  in  our  court. 

If  the  note  had  been  payable  to  bearer,  they  could  surely 
have  transferred  it  in  New  York  by  delivery,  without  hav- 
ing to  take  out  administration  in  this  province  in  order  to 
give  them  that  right. 

The  inconvenience  would  be  intolerable  if  administrators 
or  executors  in  a  foreign  country  could  not  nQgotiate  such 
securities  upon  which  persons  in  England  were  debtors,  with- 
out first  taking  out  administration  in  England,  and  this  too 
in  cases  where  the  necessity  might  only  arise  in  consequence 
of  the  debtor  having  removed  to  England  after  making  the 
note.  In  Story's  Conflict  of  Laws,  (4th  Ed.,  sec.  358-9, 
note,)  this  point  is  more  particularly  treated  of  than  I  have 
found  it  elsewhere — "A  negotiable  note,"  he  says,  "was  given 
by  a  debtor,  resident  in  Maine,  to  ,  his  creditor,  resident  in 
Massachusetts.  After  the  death  of  the  creditor,  his  executrix, 
appointed  in  Massachusetts,  endorsed  the  same  note  in  that 
state  to  an  endorsee,  who  brought  a  suit  as  endorsee  against 
the  maker  in  the  State  Court  of  Maine.  The  question  was, 
whether  the  note  was,  under  the  circumstances,  suable  by 
the  endorsee,  and  the  court  held  that  it  was  not ;  for  the 
court  said  that  the  executrix  could  not  herself  have  sued 
upon  the  note  without  taking  out  letters  of  administration 
in  Maine,  and  therefore  she  could  not  by  her  endorsement 
transfer  the  right  to  her  endorsee." 

That  is  a  case  precisely  like  the  present,  and  the  decision 
was  against  the  right  to  recover. 

Mr.  Justice  Story  intimates,  however,  his  dissatisfaction 
with  the  decision,  remarking  that  "  In  either  state  the  credi- 
tor might  certainly,  in  his  life  time,  by  his  endorsement, 
have  transferred  the  property  in  the  note  to  the  endorsee ; 
and  as  clearly  his  executrix  could  do  the  same  ;  for  it  is  en- 
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tirely  well  settled  that  an  executor  or  administrator  can  so 
transfer  axij  negotiable  security  by  bis  endorsement  thereof. 
If  then  by  the  transfer  in  Massachusetts  the  property  passed 
to  the  endorsee,  it  is  difficult  to  perceive  why  that  transfer 
was  not  as  effectual  in  Maine  as  in  Massachusetts  ;  and  by 
the  law  of  both  states  an  endorsee  may  sue  on  negotiable 
instruments  in  his  own  name." 

He  cites  a  later  decision  of  the  same  court,  which  he  looks 
upon  as  being  in  accordance  with  his  opinion,  and  he  refers 
to  a  recent  decision  in  the  supreme  court  of  the  United 
States,  as  being  "  founded  upon  the  doctrine  that  an  assign- 
ment by  an  executor  of  a  chose  in  action  in  the  state  where 
he  is  appointed,  and  which  is  good  by  its  laws,  will  enable 
the  assignee  to  sue  in  his  own  name  in  any  other  state,  by 
whose  laws  the  instrument  would  be  assignable,  so  as  to  pass 
the  note  to  the  assignee,  and  enable  him  to  sue  thereon." 

With  no  authority  to  the  contrary  cited  from  any  English 
decision  we  venture  to  rely  on  the  soundness  of  this  view  of 
Mr.  Story. 

In  our  opinion  the  plaintiff  should  have  judgment  on  this 
demurrer. 

Judgment  for  the  plaintiff  on  demurrer. 


Norton  v.  Smith. 

Dower — Conveyance  and  mortgage  back  on  same  day  for  purchase  money — 
Improvements  since  husband's  death — Mode  of  estimating  damages  and  yearly 
allowance. 

A.  conveyed  land  to  B.  in  1833,  and  on  the  same  day  took  back  a  mortgage 
for  the  whole  purchase  money.  B.  paid  nothing  either  for  principal  or 
interest,  and  in  1840  re-conveyed  absolutely  to  A.,  the  land  being  then 
vacant.  His  wife  did  not  join  in  either  the  mortgage  or  re-conveyance, 
and  eighteen  years  after  his  death  brought  an  action  for  her  dower, 
against  the  tenant,  who  had  purchased  from  A.  soon  after  he  received 
the  re-conveyance,  and  had  erected  valuable  buildings. 

It  was  agreed  that  if  entitled  to  dower  she  should  be  paid  a  yearly  compen- 
sation in  money,  to  be  determined  according  to  the  decision  of  the  court. 

Held,  following  Potts  v.  Meyers,  14  U.  C.  R.  499,  that  the  widow  was 
entitled  to  dower. 

Held,  also,  that  the  damages,  to  which  she  was  entitled  only  from  the  time 
of  demand  made,  should  be  calculated  upon  the  average  value  of  the 
land  during  that  period,  irrespective  of  improvements  made  by  the 
tenant ;  and  that  the  allowance  to  be  paid  to  her  should  be  estimated 
upon  a  computation  of  one-third  of  the  occupation  value  of  the  ground 
only,  without  the  buildings. 

This  was  an  action  of  dower  brought  by  the  demandant, 
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as  widow  of  Asa  Norton,  to  recover  her  dower  in  town  lots 
Nos.  15  and  16,  on  Dundas  street,  in  the  first  range  of  the 
town  of  Whitby,  in  the  county  of  Ontario,  containing  one- 
half  of  an  acre. 

By  the  consent  of  the  parties,  and  by  the  order  of 
McLean^  J.,  dated  the  21st  of  November,  1860,  according 
to  the  Common  Law  Procedure  Acts,  the  following  case 
was  stated  for  the  opinion  of  the  court  without  any 
pleadings : 

CASE. 

1.  It  is  admitted  that  a  demand  of  dower  was  duly  served 
by  the  above-named  demandant,  who  is  the  widow  of  the 
said  Asa  Norton,  on  the  tenant,  George  Smith,  who  is  the 
owner  in  fee  of  the  said  land,  on  the  21st  of  May,  1860. 

2.  That  the  said  Eliza  Norton  was  the  wife  of  the  said 
Asa  Norton,  on  and  before  the  18th  of  January,  1833. 

3.  That  Asa  Werden  was  the  owner  in  fee  of  the  premi- 
ses, and  by  deed,  dated  the  18th  of  January,  1833,  in  con- 
sideration of  the  sum  of  <£30,  conveyed  the  said  land  in  fee 
to  the  said  Asa  Norton :  that  said  deed  was  duly  registered 
in  the  proper  registry  office,  on  the  7th  of  February,  1833. 

4.  That  Asa  Norton  on  the  same  day  re-conveyed  to 
Asa  Werden,  by  way  of  mortgage,  for  the  whole  purchase 
money. 

5.  That  Asa  Norton  never  paid  any  part  of  the  purchase 
money  or  interest,  and  by  deed,  dated  the  28th  of  August, 
1840,  re-conveyed  the  said  land  absolutely  to  Werden  in  fee. 

6.  That  the  said  demandant  did  not  bar  dower  in  either 
the  mortgage  or  re-conveyance. 

7.  That  subsequent  to  the  deed  to  said  Norton,  and  prior 
to  the  re-conveyance  to  Werden,  said  Norton  had  fenced  the 
lots  and  cultivated  potatoes  in  them. 

8.  That  Norton  died  on  the  6th  of  June,  1842,  at  which 
time  the  premises  were  vacant  lots,  worth  about  £125. 

9.  That  after  the  death  of  Asa  Norton,  Werden,  by  deed, 
dated  the  1st  of  May,  1843,  conveyed  to  the  tenant,  George 
Smith,  in  fee,  who  built  a  house  and  other  buildings  on  the 
lots,  which  he  occupied  as  an  hotel,  and  which  are  still  so 
occupied  by  his  tenant,  at  a  yearly  rental  of  <£187  10s.,  or 
thereabouts. 

10.  That  about  one-third  of  the  said  lots  is  still  uncovered 
by  buildings. 

The  demandant  contends  that  she  is  entitled  to  have  as- 
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signed  to  her  one-third  in  value  of  the  premises  in  their 
present  improved  state. 

The  tenant  contends  that  the  demandant's  husband  had 
no  sufficient  seisin  of  the  premises  to  entitle  her  to  dower. 

And  that,  if  entitled  to  dower,  she  is  only  entitled  to  have 
assigned  to  her  one-third  of  the  premises  as  they  were  at  the 
death  of  her  husband,  or  one-third  in  value  calculated  as  of 
the  date  of  her  husband's  death,  or  one-third  of  the  present 
value  of  the  land  irrespective  of  buildings. 

The  questions  for  the  opinion  of  the  court  are — 1.  Whether 
the  demandant  is  entitled  to  dower  in  the  said  lands.  2. 
If  the  court  should  be  of  opinion  that  the  demandant  is 
entitled  to  dower,  then,  whether  she  is  to  have  one-third  in 
present  value  assigned  to  her,  as  the  demandant  contends,  or 
whether  she  is  to  have  one-third  in  value  calculated  as  of  the 
date  of  her  husband's  death,  or  one-third  of  the  present 
value  irrespective  of  the  buildings,  as  the  tenant  contends. 

If  the  court  shall  be  of  opinion  that  the  demandant  is 
entitled  to  dower  in  the  said  lands,  then  judgment  shall  be 
entered  for  the  demandant  and  costs  of  suit ;  and  she  is  to 
be  paid  a  yearly  money  composition  for  her  dower,  to  be 
estimated  by  a  referee,  to  be  chosen  by  the  parties,  or  by 
two  referees,  one  chosen  by  each  of  the  parties,  or  an  umpire 
chosen  by  such  referees,  as  the  case  may  be,  should  the  par- 
ties fail  to  agree  upon  one  person ;  such  estimate  to  be 
based  on  the  decision  of  the  court  on  the  second  point. 

If  the  court  shall  be  of  opinion  that  the  demandant  is  not 
entitled  to  dower,  then  judgment  of  nonsuit,  with  costs  of 
defence,  shall  be  entered  up  for  the  defendant. 

The  costs  of  reference  and  award  to  be  in  the  discretion 
of  the  referee,  referees,  or  umpire,  so  to  be  appointed. 

M.  C.  Cameron,  for  the  demandant,  cited  Potts  v.  Meyers, 
14  U.  C.  R.  499 ;  Ruttan  v.  Levisconte,  16  U.  C.  R.  495  ; 
Doe  dem.  Riddell  v.  Gwinnell,  1  Q.  B.  683. 

C.  S.  Patterson,  and  E,  Blake,  contra,  cited  McDonald 
V.  Mcintosh,  8  U.  C.  R.  388;  Rex  v.  Inhabitants  of  North- 
weald  Bassett,  2  B.  &  C.  724;  Dart  V.  &  P.  486;  Robinett 
V.  Lewis,  Dra.  Rep.  272. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I  had  a  strong  opinion  against  the  correctness  of  the  judg- 
ment pronounced  by  the  majority  of  this  court  in  Potts  v. 
Meyers,  (14  U.  G.  R.  499,)  but  we  shall  follow  it,  of  course, 
so  long  as  it  remains  unreversed. 
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The  present  is  a  case  which  illustrates  very  strongly,  how- 
ever, the  unreasonableness  of  a  claim  to  dower  by  the  widow 
of  a  vendee,  who  before  he  had  paid  a  penny  of  the  purchase 
money,  and  on  the  same  day  that  he  took  the  conveyance  of 
the  estate,  mortgaged  it  back  to  the  vendor  for  the  whole  price. 

The  lien  for  the  price  to  the  full  extent  had  ever  since  con- 
tinued, till  the  vendee,  finding  himself  unable  to  pay  for  the 
land,  or  being  unwilling  to  do  so,  re-conveyed  it  to  the  per- 
son from  whom  he  bought  it;  in  other  words,  he  gave  up  the 
land,  which  he  had  never  paid  for,  and  had  never  built  on  or 
improved.  He  died  two  years  afterwards,  and  in  1842,  the 
person  who  had  thus  taken  back  his  land  sold  it  to  the  tenant 
in  this  action,  who,  besides  paying  for  it,  as  we  may  suppose, 
built  a  tavern  and  other  buildings  upon  it,  which  he  noW 
rents  at  .£187  10s.  a  year.  The  demandant's  husband  was 
only  to  have  paid  £30  for  the  fee  in  all  the  land,  and  of 
that  sum  he  had  paid  no  part  whatever. 

The  widow,  after  delaying  to  bring  her  action  for  eighteen 
years,  now  sues  for  her  dower,  and  admitting  that  her  right 
to  dower  is  for  the  present  establishedby  the  judgment  given 
in  Potts  V.  Meyers,  the  further  question  submitted  to  us  is, 
according  to  what  rule  of  computation  the  value  of  her  claim 
is  to  be  estimated. 

It  would  not  be  easy,  we  believe,  to  select  a  point  in  the- 
range  of  English  jurisprudence  which  it  would  be  more  diflGi- 
cult  to  settle  clearly  upon  authorities. 

Doe  dem.  Riddell  v.  Gwinnell,  (1  Q.  B.  682,)  may  be 
looked  upon  as  evidence  of  the  view  at  present  taken  of  the 
law  on  this  point  in  England,  though  it  stands  certainly 
opposed  to  very  much  that  had  been  laid  down  before  in 
books  of  the  highest  authority.  On  this  point  it  is  well  to 
refer  to  the  view  of  the  law  stated  by  Mr.  Eawle,  in  his 
treatise  upon  Covenants  for  Title,  pp.  333  to  339,  and  we 
must  also  look  back  to  the  case  cited  from  our  own  court, 
Robinett  v.  Lewis,  (Dra.  Eep.  272,)  by  which  we  shall  abide 
until  a  better  rule  is  prescribed  to  us  by  authority  by  which 
we  shall  be  bound. 

We  assume  that  the  widow  can  recover  only  for  six  years 
arrears  of  dower,  of  father  in  this  case  only  from  demand 
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made ;  and  her  damages,  we  think,  should  be  calculated  upon 
the  average  value  of  the  land  through  that  period,  irrespec- 
tive of  improvements  put  on  by  the  tenant,  who  stands  in 
the  place  of  the  alienee  of  the  husband,  and  in  reality  in  a 
much  more  favourable  position  than  the  alienee  can  generally 
stand,  for  he  is  alienee  of  one  who  held  a  lien  upon  the  estate 
for  its  value,  from  the  moment  that  her  husband  took  the 
legal  estate,  until  he,  the  alienee,  became  seised  of  it  again. 
In  a  court  of  equity  it  is  not  possible  that  the  demandant 
could  make  any  thing  of  such  a  claim. 

With  respect  to  the  future  allowance  to  the  widow  in  lieu 
of  dower,  which  allowance  it  seems  is  to  be  settled  by  arbi- 
tration, we  think  it  should  be  estimated  upon  a  computation 
of  one-third  of  the  occupation  value  of  the  ground,  irrespec- 
tive of  the  improvements  upon  it,  which  have  all  been 
made  since  the  alienation  of  the  land  by  the  husband,  making 
an  allowance  (if  it  can  be  done  on  any  satisfactory  data)  for 
any  probable  variation  in  the  value  of  the  land  from  causes 
independent  of  improvements.  < 

We  feel  how  far  any  direction  of  this  kind  must  unavoida- 
bly fall  short  of  precision,  but  that  is  a  difficulty  which  juries 
and  arbitrators  have  very  frequently  to  encounter. 

I  will  add  that  in  a  court  of  equity  the  widow  of  the  pur- 
chaser of  an  estate  not  paid  for,  and  which  he  had  mort- 
gaged back  to  the  vendor  to  secure  the  purchase  money,  could 
never  make  good  her  claim  to  dower  in  the  estate  as  if  it 
had  been  held  by  her  husband  unincumbered ;  and  that  when 
the  husband  had  never  paid  any  thing  for  it,  and  had  con- 
veyed it  back  to  his  vendor,  I  apprehend  his  widow  would 
be  looked  upon  in  no  other  light  than  the  widow  of  an  intend- 
ing purchaser,  who  had  not  made  good  his  purchase,  and  had 
on  that  account  not  received  a  conveyance.  What  I  mean  by 
this  is,  that  it  could  hardly  seem  consistent  with  equity  to 
look  upon  her  claim  in  any  other  light,  though  no  doubt  it  is 
true  that  dower  is  a  legal  claim  in  most  cases,  while  in  others 
it  may  be  only  a  claim  in  eo^uity,  in  consequence  of  the  in- 
terest being  only  an  equitable  one. 

Where  it  is  clearly  a  legal  estate,  equity  I  assume  must 
follow  the  law ;  but  the  disposition  in  this  case  would  be  to 
28  VOL.  XX. 
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look  on  Asa  Norton  as  never  actually  holding  the  legal 
beneficial  interest,  by  reason  of  the  mortgage  which  he  gave 
back  immediately  to  secure  the  price. 

I  think  it  was  intimated  on  the  argument  that  this  ca^e 
would  probably  be  carried  to  the  court  of  appeal.  I  trust  it 
may  be,  as  it  is  desirable  to  have  all  doubt  removed  upon  the 
principal  point,  the  right  of  dower. 


Rogers  v.  VanValkenburgh. 

False  imprisonment — Justification  hy  peace  officer,  under  charge  of 
felony — Pleading. 

To  a  declaration  for  imprisoning  the  .plaintiff,  defendant  pleaded,  that  at 
the  time  of  making  the  arrest  he  was  a  peace  officer  for  the  county,  and 
as  such  was  informed  that  the  plaintiff  had  committed  a  felony,  and  was 
then  a  fugitive  from  justice  on  account  thereof;  that,  as  he  lawfully 
might,  he  arrested  the  plaintiff,  and  immediately  caused  him  to  be 
brought  before  the  nearest  justice  of  the  peace  to  answer  the  said 
felony,  and  that  the  plaintiff  was  detained  in  the  police  station,  by  said 
magistrate,  which  is  the  trespass  complained  of. 

Heldy  on  demurrer,  plea  good. 

Declaration. — First  count,  that  the  defendant  on  the 
15th  of  April,  1860,  assaulted  the  plaintiff,  and  improperly 
2lnd  illegally  arrested  him,  and  gave  him  into  custody,  and 
caused  him  to  be  imprisoned  in  a  police  station  in  the  city 
of  London,  in  the  county  of  Middlesex,  for  the  space  of 
three  days. 

Second  count,  that  the  defendant  assaulted  the  plaintiff, 
and  beat,  bruised,  and  ill-treated  him,  and  then  imprisoned 
him,  and  kept  and  detained  him  in  prison  for  the  space  of 
four  days,  against  the  plaintiff's  will. 

Pleas. — 1.  To  the  first  count,  not  guilty,  by  statutes  16 
Vic,  ch.  180,  sees.  1,  16 ;  Consol.  Stats.  U.  C,  ch.  126, 
p.  991. 

2.  To  the  said  first  count,  that  the  defendant  is  and  was 
at  the  time  the  said  arrest  in  the  declaration  mentioned 
was  alleged  to  have  been  committed,  a  peace  ofiicer  for  the 
county  of  Middlesex,  and  as  such  was  informed  that  the  said 
plaintiff  had  committed  and  been  guilty  of  a  felony,  and  was 
at  such  time  a  fugitive  from  justice  on  account  thereof;  and 
the  defendant,  as  he  lawfully  might,  took  and  arrested  the 
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said  plaintiff,  and  immediately  caused  him  to  be  brought 
before  the  then  nearest  justice  of  the  peace,  to  answer  the 
said  felony  he  was  alleged  to  have  committed ;  and  the 
defendant  further  says  that  the  said  plaintiff  was  detained  in 
the  police  station,  as  in  said  count  mentioned,  by  the  said 
justice  of  the  peace  to  answer  the  said  alleged  felony,  which 
trespasses  are  the  trespasses  in  the  said  first  count  mentioned. 

The  same  pleas  were  pleaded  to  the  second  count. 

The  plaintiff  took  issue  on  both  pleas,  and  demurred  also 
to  the  second  plea,  on  the  ground  that  the  plea  professes  to 
answer  the  whole  of  the  first  count,  and  shews  no  defence 
but  to  part  of  the  said  count;  and  the  said  plea  does  not  shew 
or  allege  that  the  defendant  acted  bond  fide  as  a  peace  officer, 
or  that  the  defendant  believed,  or  that  he  had  any  reasonable 
or  probable  cause  for  believing,  the  defendant  had  been  guilty 
of  a  felony. 

M,  0,  Cameron,  for  the  demurrer,  cited  Bullen  &  Leake's 
Precedents,  478 ;  Hogg  v.  Ward,  3  H.  &  N.  417  ;  Mure  v. 
Kaye,  4  Taunt.  34. 

Bead,  Q.  C,  contra,  cited  Davis  v.  Russell,  5  Bing.  345 ; 
Samuel  v.  Payne,  1  Doug.  345 ;  Cowles  v.  Dunbar,  2  C.  &  P. 
565:  Rex.  v.  Ford,  Russ.  &  Ry.  329  ;  Rex  v.  Thompson,  1 
Moo.  C.  C.  80. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  law  is  clear  upon  the  point  that  a  constab]e  may  arrest 
a  person  without  a  warrant  upon  a  reasonable  charge :  that  ^ 
is,  upon  probable  information  that  he  has  committed  a  crime. 

As  the  constable  has  pleaded  the  general  issue  in  a  manner 
that  enabled  him  to  give  the  special  matter  of  defence  in  evi- 
dence, it  was  unnecessary  to  have  pleaded  specially  besides ; 
and  having  pleaded  his  justification  specially,  the  question 
whether  his  pleas  are  good  or  not  can  be  of  no  other  conse- 
quence than  as  regards  the  costs  of  the  demurrer. 

We  think  the  pleas  are  sufficient  upon  general  demurrer, 
and  therefore  not  liable  to  be  excepted  to  on  the  ground 
that  they  should  have  gone  more  into  the  facts  by  stating 
particularly  the  grounds  of  suspicion* 
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It  was  not  necessary,  we  think,  for  the  constable  to  state 
the  name  of  his  informant,  and  in  many  cases  it  might  be 
improper  to  do  so,  and  might  lead  to  injurious  consequences. 
Nor  was  it  necessary  for  the  defendant  to  allege  in  the  plea 
that  he  believed  the  information  to  be  true,  for  he  was  not 
the  judge  of  the  truth  of  a  charge  made  to  him,  and  might 
really  have  no  belief  upon  the  subject. 

In  our  opinion  the  defendant  is  entitled  to  judgment. 

Judgment  for  defendant  on  demurrer. 


The  Same  Case. 

Defendant  not  properly  appointed  constable — Failure  to  prove  justification — 
Plaintiff  guilty  of  fraud,  and  defendants  conduct  bond  fide — Verdict  for 
defendant — Kew  trial  refused. 

See  the  pleadings,  ante,  page  218. 

At  the  trial  it  appeared  that  the  plaintiff  had  committed  a  gross  fraud  in 
the  city  of  Detroit,  in  the  United  States :  that  the  defendant  having  re- 
ceived a  telegram  from  a  public  officer  there,  arrested  him  in  this  province, 
and  took  him  to  the  police  station  in  London ;  and  that  after  three  days 
detention  he  was  discharged,  on  the  ground  that  the  offence  was  not  within 
the  Ashburton  Treaty.  The  defendant  had  been  chief  of  police  in  Lon- 
don, and  afterwards  appointed,  from  year  to  year,  constable  for  the  county. 
He  had  acted  for  the  present  year,  and  there  was  some  evidence  of  his 
having  been  sworn  in,  but  his  name  was  not  upon  the  list  of  the  clerk  of 
the  peace  of  those  appointed  for  that  year.  The  jury  were  told  that 
defendant  having  no  warrant,  and  not  being  a  peace  of&cer  at  the  time, 
the  arrest  was  not  strictly  legal,  and  the  plaintiff  therefore  entitled  to 
recover.  They  found,  however,  for  defendant,  and  the  court  refused  to 
disturb  the  verdict. 

The  pleadings  are  set  out  in  the  report  of  the  demurrer, 
ante,  page  218. 

At  the  trial  of  this  case,  at  London,  before  Draper,  C.  J., 
it  appeared  in  evidence  that  the  plaintiff  had  committed  a 
gross  fraud  in  the  city  of  Detroit.  He  was  an  auctioneer 
there,  and  had  received  some  furniture  from  a  Mrs.  Palmer 
there  to  sell,  but  did  not  pay  over  to  her  the  proceeds,  nor 
give  any  account  of  the  sale.  He  received  from  her  also 
$300  in  money,  which  he  was  to  deposit  in  a  bank  in  her 
name,  and  he  brought  to  her  a  certificate  of  deposit,  which 
he  handed  to  her.  It  appeared  that  he  had  deposited  the 
money  in  the  bank  in  his  own  name,  not  in  hers,  and  after 
handing  the  certificate  to  her  he  requested  her  to  let  him  see 
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it  again,  and  he  snatched  it  out  of  her  hand,  but  told  her  to 
meet  him  at  the  bank  at  a  certain  time.  She  went  to  the 
bank,  but  he  did  not  make  his  appearance  there,  and  fled  to 
Canada  instead. 

Mrs.  Palmer  went  to  the  police  office  at  Detroit,  and  was 
advised  to  take  out  a  warrant,  which  she  did,  and  came,  ac- 
companied by  a  policeman,  to  London,  in  this  province, 
where  they  found  that  the  plaintiff  had  been  arrested  and 
was  in  custody.  His  arrest  was  made  by  the  defendant, 
VanYalkenburgh,  upon  a  telegraph  message  sent  to  the  de- 
fendant from  Windsor,  in  this  province,  (opposite  Detroit,)  to 
London. 

The  defendant  arrested  the  plaintiff  at  the  station  of  the 
Great  Western  Railway  Company  in  London,  on  Saturday 
night,  the  14th  of  April  last,  and  the  defendant  with  the 
chief  of  police  took  the  plaintiff  to  the  police  station,  and 
gave  him  in  charge  to  the  constable  there,  who  detained  him 
till  Monday,  when  he  was  examined  before  the  mayor,  and 
after  being  sent  from  thence  to  the  gaol,  he  was  further  ex- 
amined, and  at  the  end  of  three  days  was  discharged. 

Mrs.  Palmer,  in  the  information  sworn  in  London,  charged 
the  plaintiff  with  stealing  $250  from  her.  It  appeared  to 
the  Mayor  that  the  offence  as  proved,  though  it  amounted 
to  a  gross  fraud,  was  not  one  of  those  coming  under  the 
Ashburton  Treaty  for  the  surrender  of  fugitive  offenders 
from  the  United  States  of  America,  and  he  therefore  dis- 
charged him. 

The  defendant,  VanYalkenburgh,  was  some  years  ago 
chief  of  police  in  London,  but  had  retired  from  that  situa- 
tion, and  had  been  appointed  from  year  to  year  afterwards 
one  of  the  constables  for  the  county.  One  of  the  magis- 
trates for  the  county  proved  that  he  had,  as  he  believed, 
sworn  him  into  office  in  the  present  year  :  that  he  had  be- 
fore been  appointed  from  year  to  year  by  the  quarter  ses- 
sions, and  had  been  acting  as  a  constable  to  the  time  of  the 
trial. 

The  clerk  of  the  peace  S'-rore  that  he  did  not  find  the  de- 
fendant's name  among  those  appointed  in  March  last,  by 
the  quarter  sessions :  that  he  was  a  constable  for  many  years 
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before,  but  did  not  appear  to  have  been  appointed  in  March" 
of  the  present  year. 

The  mayor  swore  that  the  defendant  was  not  a  constalbte' 
of  the  city,  but  that  he  had  always  understood  him  to  be  a 
constable  for  the  county :  that  he  acted  as  a  detective,  and 
styled  himself  as  such. 

The  jury  were  told  that  it  appeared  by  the  evidence  that 
the  defendant  was  not  a  peace-officer  as  stated  in  the  plea,  for 
that  the  presumption  that  would  otherwise  have  arisen  from 
his  acting  in  that  capacity  was  repelled  by  prOof  that  he  had 
in  fact  not  been  appointed  by  the  quarter  sessions  in  March 
of  this  year,  when  the  constables  for  the  county  were  ap- 
pointed, and  there  was  no  proof  of  any  special  appointment : 
that  taking  him  to  be  a  private  person,  acting  without  any 
warrant,  he  was  not  entitled  to  the  same  protection  that  a 
peace-officer  would  have  been  :  that  the  pleas  rested  his  jus- 
tification upon  his  being  a  peace-officer,  and  that  the  evi- 
dence did  not  support  them. 

They  were  told  also,  that  if  the  defendant  was  aware  that 
the  only  charge  against  the  plaintiff  was  for  felony  committed 
in  a  foreign  country,  it  was  the  opinion  of  the  learned  judge 
that  he  could  not  legally  make  the  arrest  without  a  war- 
rant :  that  the  telegraph  message  did  not  state  where  the 
felony  was  committed,  but  that  it  did  appear  that  the  person 
who  sent  the  message  was  a  public  officer  in  Detroit. 

The  jury  were  instructed  that  although  the  plaintiff  's 
conduct  appeared  to  have  been  grossly  fraudulent,  yet  his 
V  arrest  not  being  strictly  legal,  he  was  entitled  to  a  verdict 
for  such  damages  as  they  might  think  proper  to  give. 

The  jury  found  their  verdict  for  defendant. 

M,  0.  Cameron  obtained  a  rule  nisi  for  a  new  trial  on  the 
law  and  evidence,  and  for  misdirection,  in  leaving  it  to  the 
jury  as  a  question  of  fact  to  find  whether  the  defendant  was 
or  was  not  a  constable,  when  the  evidence  shewed  that  he 
was  not  upon  the  list  of  constables  appointed  at  the  general 
quarter  sessions ;  and  also  in  directing  the  jury  that  although 
the  defendant  was  not  informed  of  any  felony  committed  in 
the  county,  but  had  only  received  a  telegraph  from  Detroit, 
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in  the  United  States  of  America,  that  the  plaintiff  had  com- 
mitted a  felony,  yet  if  the  defendant  acted  bond  fide  he  was 
not  liable  in  this  action. 
Read,  Q.  C,  shewed  cause. 

In  addition  to  the  cases  referred  to  in  the  argument  of  the 
demurrer,  ante,  page  219.  Hedges  v.  Chapman,  2  Bing.  526 ; 
Hobbs  V.  Branscomb,  3  Camp.  420 ;  White  v.  Taylor,  4  Esp. 
80  ;  Consol.  Stats.  U.  C,  ch.  17,  sec.  10,  were  cited  for  the 
defendant ;  and  Add.  on  Torts  401  for  the  plaintiff. 

EoBiNsoN,  C.  J.,  delivered  the  judgment  of  the  court. 

There  having  been  no  misdirection  in  the  case,  and  the 
plaintiff  standing  in  a  very  unfavourable  light  upon  the  evi- 
dence, we  will  not  exercise  our  discretion  by  relieving  him 
from  the  verdict  of  the  jury.  The  defendant,  there  can  be 
no  doubt,  acted  from  no  wrong  motive,  and  the  inconvenience 
which  the  plaintiff  complains  of  was  brought  upon  himself  by 
his  own  fraudulent  conduct.  It  is  not  likely  that  a  jury 
would  give  him  any  thing  but  the  most  trifling  damages  upon 
a  second  trial. 

We  therefore  discharge  the  rule  nisL 

Rule  discharged. 


The  Corporation  of  the  City  of  Kingston  v.  Shaw. 

Sale  of  goods  under  fi.  fa.  without  paying  rent — Action  therefor — Averment  of 

notice. 

In  a  declaration  against  a  sheriff  or  coroner  for  removing  and  selling  goods 
under  a  writ  -without  satisfying  rent  in  arrear,  it  is  suflacient  to  allege  that 
defendant  had  notice  of  the  plaintiff's  claim  before  sale,  though  after  the 
removal. 

It  is  a  bad  plea  therefore  to  such  a  declaration,  that  defendant  had  no  notice 

before  the  removal. 
A  plea,  that  after  the  removal  of  the  goods  by  defendant  there  remained 

sufficient  to  satisfy  the  rent  in  §rrear,  Held,  clearly  bad. 

Action  upon  the  statute  8  Anne,  ch.  14,  against  the  defen- 
dant as  one  of  the  coroners  of  the  united  counties  of  Fronte- 
nac,  Lennox  and  Addington,  for  removing  goods  under  a  fi. 
fa,  without  paying  rent  due  to  the  plaintiffs. 

The  declaration  stated  a  demise  by  the  plaintiffs  to  one 
Muljhall,  at  a  yearly  rent  of  ^665,  payable  quarterly  :  that 


1 


224    queen's  bench,  MICHAELMAS  term,  24  vie,  i860. 

before  the  seizure  sfx  months'  rent  became  due :  that  under  a 
writ  of  ^j^.  fa,  at  the  suit  of  one  C,  the  sheriff  of  said  counties, 
against  one  H.,  directed  to  the  defendant,  the  defendant 
seized  certain  goods  on  the  premises,  and  removed  the  same 
therefrom.  And  the  plaintiffs  averred  that  after  the  said 
seizure  and  taking  of  the  said  goods  and  chattels,  and  the 
said  removal  by  the  said  defendant  as  aforesaid,  and  before 
the  sale  thereof  by  the  said  defendant  under  pretence  of  and  to 
satisfy  said  execution,  and  while  the  tenancy  of  the  said 
Thomas  Mulhall  so  still  subsisted,  the  plaintiffs  gave  notice 
to  the  defendant,  so  being  then  one  of  the  coroners  of  the 
said  united  counties  and  charged  with  the  execution  of  the 
said  writ  as  aforesaid,  of  the  aforesaid  rent  so  being  due  and 
in  arrear  to  the  plaintiffs  from  the  said  Thomas  Mulhall  in 
respect  of  six  months'  rent  of  said  premises,  and  then 
requested  the  said  defendant  that  they,  the  plaintiffs,  might 
be  paid  their  rent  so  due,  in  arrear,  and  unpaid  as  aforesaid, 
and  for  the  satisfaction  of  which  said  rent  the  said  goods  and 
chattels  so  seized,  taken  and  removed  as  aforesaid,  were  liable 
as  aforesaid :  yet  the  defendant,  well  knowing  the  premises, 
but  not  regarding  the  duty  of  his  said  office,  nor  the  statute 
in  such  case  made  and  provided,  but  contriving,  &c.,  under 
colour  and  pretence  of  said  writ,  wrongfully,  injuriously  and 
deceitfully  removed  and  carried  away  the  said  goods  and 
chattels  so  seized  and  taken  as  aforesaid,  from  and  out  of  the 
said  messuage  and  premises,  &c.,  and  did  not,  either  before 
the  removal  of  the  said  goods  and  chattels  from  and  out  of 
the  said  premises  as  aforesaid,  or  before  the  sale  thereof  as 
aforesaid,  or  at  any  other  time,  pay  or  satisfy  the  said  rent 
so  due  and  owing,  and  in  arrear  to  them,  the  plaintiffs,  as 
aforesaid,  or  any  part  thereof,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

The  second  count  alleged  that  the  plaintiffs  issued  a  war- 
rant of  distress  for  the  said  rent  to  their  bailiff  in  that  behalf, 
and  therein  directed  him  to  distrain  for  the  said  arrears  of 
rent,  and  the  said  bailiff  then  duly  and  according  to  law  dis- 
trained for  the  said  arrears  of  rent,  by  virtue  of  the  said  war- 
rant, certain  goods  and  chattels  then  being  on  the  said  pre- 
mises, &c. :  that  afterwards,  and  whilst  the  rent  was  in 
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arrear,  and  after  such  distress  as  aforesaid,  and  before  any 
sale  thereunder  to  satisfy  the  same,  the  defendant  seized  and 
took  certain  goods  and  chattels  then  being  on  the  said  pre- 
mises, which  said  goods  and  chattels  had  been  so  distrained 
on  for  the  said  rent  as  aforeisaid,  and  removed  the  said  goods 
and  chattels  so  taken  and  seized  by  him  as  last  aforesaid 
from  and  out  of  the  said  premises,  and  sold  or  otherwise  dis- 
posed of  the  same ;  and  the  plaintiffs  alleged  that  after  the 
said  seizing  and  taking  of  the  said  goods  and  chattels  by  the 
defendant  as  aforesaid,  and  after  the  removal  of  the  same  by 
the  said  defendant  as  aforesaid,  and  before  the  sale  of  the 
same  by  the  defendant  as  aforesaid,  and  while  the  said  ten- 
ancy of  the  said  Thomas  Mulhall  in  the  said  premises  still 
subsisted,  the  plaintiffs  gave  notice  to  the  defendant,  &c.,  of 
the  said  rent  so  in  arrear,  and  of  the  distress  made  therefor 
by  the  plaintiffs  on  the  said  goods  and  chattels  last  men- 
tioned, and  forbad  the  defendant  to  sell  the  same  until  the 
said  arrears  of  rent  had  been  paid  to  the  plaintiffs,  &c., 
yet  the  defendant  well  knowing  the  premises,  but  not  re- 
garding, &c.,  wrongfully  seized  and  took  the  said  goods  and 
chattels  on  the  said  premises,  so  being  under  distress  for 
said  rent  as  aforesaid,  and  then  wrongfully  and  deceitfully 
removed  and  carried  away  the  same  from  and  out  of  the  said 
premises,  without  paying  the  amount  of  the  said  distress,  or 
satisfying  the  plaintiffs  the  said  rent  so  due  them  as  afore- 
said, and  unlawfully,  under  pretence  of  the  said  writ,  sold 
the  said  goods  and  chattels  so  being  under  distress  for  said 
rent  as  aforesaid,  notwithstanding  the  notice  of  the  plaintiffs 
aforesaid,  without  first  or  at  any  time  paying  said  rent  to  the 
plaintiffs,  &c. 

Defendant  pleaded,  2,  to  the  first  count,  that  the  plaintiffs 
did  not,  after  the  taking  of  the  said  goods  and  chattels  in  the 
said  messuage  and  tenement  by  the  defendant,  as  in  the  first 
count  mentioned,  or  at  any  time  before  the  removal  of  the 
same,  give  notice  thereof  to  the  defendant,  nor  had  the  defen- 
dant at  any  time  before  the  removal  of  the  said  goods  any 
notice  or  knowledge  whatsoever  of  the  said  rent,  or  any  part 
theteof,  or  any  rent  whatsoever  being  due  and  in  arrear  from 
the  said  Thomas  Mulhall  to  the  plaintiffs. 

29  VOL.  XX. 
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5.  That  after  the  removal  of  the  said  goods  by  the  defendant 
there  remained  goods  and  chattels  on  the  said  premises  suf- 
ficient to  satisfy  the  rent  in  the  declaration  alleged  to  be  due. 

The  plaintiffs  demurred  to  both  pleas,  assigning,  as  to  the 
second  plea,  among  other  causes  of  demurrer,  that  no  such 
notice  as  in  the  said  plea  mentioned  is  necessary  before  the 
removal  of  the  goods,  the  defendant's  liability  having  accrued 
immediately  on  their  removal,  rent  then  being  in  arrear  in 
respect  of  the  premises,  which  he  did  not  pay,  and  it  being 
the  duty  of  the  defendant,  before  removing  the  goods,  to  en- 
quire of  the  plaintiffs  whether  any,  and  what,  or  how  much 
rent  was  in  arrear. 

And  as  to  the  fifth  plea,  that  it  does  not  allege  whose  goods 
remained  on  the  premises,  or  whether  the  goods  so  alleged 
to  remain  were  liable  to  satisfy  the  said  rent,  or  could  be 
distrained  and  taken  for  that  purpose :  that  if  the  defendant 
removed  any  goods  from  the  said  premises  liable  for  the 
satisfaction  of  the  said  rent  he  became  accountable  to  the 
plaintiffs  for  the  arrears  of  rent,  whether  he  left  goods  remain- 
ing on  the  said  premises  sufficient  to  satisfy  the  said  arrears, 
or  did  not ;  his  liability  accruing  on  the  removal  of  any  part 
of  such  goods,  rent  being  in  arrear,  without  paying  such  rent> 
the  plaintiffs  being  entitled  to  their  full  remedy  against  all 
the  goods  on  the  premises,  and  not  being  liable  to  have 
that  remedy  prejudiced,  or  injured,  or  reduced,  by  the 
removal  of  any  part  of  such  goods  before  the  rent  be  paid : 
that  the  defendant  was  bound,  before  removing  any  part 
of  the  goods,  to  pay  the  arrears  of  rent :  that  removing  any 
part  of  the  goods  without  doing  so  made  the  defendant  liable 
for  the  rent  in  arrear,  and  that  if  necessary  the  defendant 
should  have  enquired  of  the  plaintiffs  and  ascertained  the 
amount  of  rent  in  arrear. 

The  defendant  joined  in  demurrer,  and  gave  notice  of  the 
following,  among  other  exceptions  to.  the  declaration : — 

As  to  the  first  count,  that  it  is  not  sufficient  to  aver  that 
the  coroner  had  notice  that  rent  was  in  arrear  after  the 
removal  of  the  goods  from  the  premises :  that  it  should  have 
been  averred  that  the  coroner  had  notice  of  the  rent  being  in 
arrear  after  the  seizure,  but  before  removal  and  sale. 
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As  to  the  second  count,  that  it  should  have  contained  an 
averment  that  the  coroner  had  notice  that  there  was  rent  in 
arrear  before  the  removal  of  the  goods  from  the  premises. 

The  judgment  in  the  county  court  was  in  favour  of  the 
defendant,  on  the  ground  that  both  counts  in  the  declaration 
were  bad  for  not  averring  that  notice  was  given  to  the 
coroner,  before  the  removal  of  the  goods,  of  the  landlord's 
claim  for  rent,  (a) 

From  this  decision  the  plaintiff  appealed. 

Heady  Q.  C,  for  the  appellants,  cited  Andrews  v.  Dixon, 
3  B.  &  Al.  645 ;  Armitt  v.  Garnett,  lb.  440 ;  Riseley  v.  Ryle, 
11  M.  W.  16  ;  Waring  v.  Dewberry,  1  Str.  97 ;  Lane  v. 
Crockett,  7  Price  566;  Forster  v.  Cookson,  1  Q.  B.  419; 
Thurgood  v.  Richardson,  7  Bing.  428  ;  Cocker  v.  Musgrove, 
9  Q.  B.  223  ;  Colyer  v.  Speer,  4  Moore  473  ;  Arch.  L.  &  T. 
247,  250  ;  Ch.  Arch.  Prac.  598  ;  Saund.  PI.  &  Ev.  888. 

A.  S.  Kirkpatrick,  contra,  cited  Arch.  T.  T.  250,  251 ; 
Woodf.  L.  &  T.  406  ;  Foster  v.  Hilton,  1  Dowl.  35  ;  Smith  v. 
Russell,  3  Taunt.  400. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  gather  from  the  cases  cited,  and  from  others,  that  though 
the  court  sometimes  gives  the  landlord  the  benefit  of  the  statute 
8  Anne,  ch.  14,  by  a  rule  upon  the  sheriff  to  pay  the  land- 
lord his  year's  rent  out  of  the  proceeds  of  the  execution,  yet 
this  is  merely  done  by  way  of  giving  him  a  more  convenient 
and  less  expensive  remedy  than  by  action ;  and  we  do  not  think 
we  are  at  liberty  to  infer  that  such  a  rule  would  be  made  except 
in  a  case  in  which  an  action  would  lie  upon  the  statute,  for 
if  the  statute  has  not  been  violated,  then  the  execution 
creditor  could  not  be  made  to  lose  any  part  of  the  proceeds 
of  the  execution.  Then  we  find  it  in  many  cases  laid  down 
that  if  the  sheriff  had  notice  or  knowledge  of  the  claim  for 
rent  at  any  time  before  he  has  sold  the  goods,  or  before  he 
has  paid  over  the  proceeds  to  the  execution  creditor,  he  is 
bound  to  retain  and  pay  over  the  rent  to  the  landlord.  We 


(a)  The  decision  in  the  county  court  is  reported  in  the  Upper  Canada 
Law  Journal,  vol.  vi.,  p.  280. 
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conclude,  therefore,  tliat  in  any  such  case  an  action  will  lie 
under  the  statute,  and  the  case  of  Andrews  v.  Dixon,  (3  B. 
&  Al.  645,)  is  a  case  in  which  an  action  was  brought  upon 
the  statute  under  just  such  circumstances,  and  was  sustained 
by  the  court. 

We  do  not  see  the  form  of  the  declaration  in  that  case, 
and  cannot,  therefore,  say  whether  it  averred  notice  before 
the  removal  of  the  goods  or  not.  If  it  did,  it  would  have 
been  contrary  to  the  fact,  and  we  cannot  suppose  that  the 
court  would  have  held  it  to  be  necessary  that  the  declaration 
should  contain  an  averment  contrary  to  the  truth  of  the  case. 
We  think  the  cases  are  to  be  reconciled  by  the  observation 
made  by  Baron  Parke  in  Riseley  v.  Kyle,  (11 M.  &  W.  21.) 
"  It  is  clear,"  he  said,  "  the  statute  does  not  mean  the  ori- 
ginal taking,  but  that  there  shall  not  be  a  substantial  taking 
for  the  satisfaction  of  the  debt,  that  is,  by  the  removal  and 
sale  of  the  goods,  without  payment  of  the  rent." 

In  Andrews  v.  Dixon,  the  court  said,  **No  specific  notice 
is  required  by  the  statute.  If  indeed  a  sheriff  has  no  reason 
to  suppose  any  rent  to  be  due,  he  will  be  protected  in  case 
he  pai/s  over  the  money  to  the  execution  creditor."  And 
again,  "  The  notice  to  the  sheriff  is  only  for  the  purpose  of 
establishing  beyond  doubt  his  knowledge  of  the  landlord's 
claim.  If  that  knowledge  can  by  any  other  means  be 
brought  home  to  him,  at  any  time  before  he  has  parted  with 
f^g  wone^/,  he  will  be  liable. 

We  take  the  court  to  mean  by  this  that  he  will  be  liable  to 
an  action  under  the  statute,  and  not  only  liable  to  be  ordered 
on  motion  to  pay  the  money,  for  it  was  in  this  case  in  an 
action  under  the  statute  that  the  court  was  giving  their 
judgment. 

In  the  case  of  Riseley  Byle,  which  we  before  cited, 
Lord  Abinger  remarked  that  the  statute  had  had  a  construc- 
tion put  upon  it  by  the  cases,  and  the  uniform  practice,  on 
which  they  would  be  unwilling  to  throw  a  doubt.  When  we 
look  at  the  statute  8  Anne,  ch.  14,  we  see  that  by  it  strictly 
the  sheriff  is  made  liable  if  he  removes  the  goods  without 
paying  the  rent,  without  a  word  said  about  notice,  and  then 
we  see  that  in  this  declaration  this  is  what  is  charged 
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against  the  sheriff,  so  that  the  declaration  contains  all  that 
the  statute  requires  to  make  the  sheriff  liable. 

It  is  true  that  in  addition  to  this  the  courts  have  by  their 
decisions  engrafted  upon  the  statute  the  condition,  in  favour 
of  the  sheriff,  that  a  notice  shall  be  given  him,  and  this 
notice  we  take  to  be  an  indispensable  averment,  so  that  if 
this  declaration  had  charged  the  sheriff  solely  on  the  ground 
of  his  removing  the  goods,  without  averring  notice  of  the 
rent  before  removal,  we  think  we  must  have  held  the  declara- 
tion to  be  bad.  But  in  this  case  the  plaintiffs  carry  their  case 
farther,  and  complain  of  the  sheriff  for  going  on  and  selling 
the  goods  after  he  had  notice  of  the  plaintiffs*  claim  for 
rent,  and  yet  not  paying  them  their  claim.  And  upon 
such  a  statement  of  facts  we  must,  we  think,  hold  that  when 
the  statute  requires  no  notice,  and  when  the  courts  have  held 
the  sheriff  liable  upon  a  notice  given  after  removal,  and 
before  sale,  a  notice  at  any  time  before  sale  must  be  suffi- 
cient in  law,  and  if  sufficient  in  law,  then  the  stating  the 
facts  according  to  the  truth  must  be  sufficient. 
^ ,  In  our  opinion  the  judgment  should  be  reversed,  for  it  de- 
termines the  declaration  to  be  bad ;  and  we  think  the  second 
plea  is  not  a  good  bar,  though  it  might  have  been  sufficient 
if  the  declaration  had  not  expressly  averred  notice  before 
the  sale  of  the  goods. 

The  fifth  plea  is  also  bad,  we  think,  for  several  of  the 
reasons  assigned. . 

We  think,  therefore,  judgment  must  be  given  for  the 
plaintiffs  on  the  demurrer. 

Appeal  allowed. 
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Sarah  Spradburn  Williams,  Executrix,  Wm.  Frasbr, 
John  OaiLVY,  and  James  Scott,  Executors,  op  J.  T. 
Williams,  v.  Charles  Marshall. 

Promissory  note — Action  by  executors — Acceptance  of  order  on  one — Satis- 
faction. 

A.  being  sued  upon  a  promissory  note  by  the  executors  of  W.,  as  bearers, 
pleaded  that  F.,  the  acting  executor,  being  the  holder  of  the  note,  ac- 
cepted an  order  drawn  by  one  D.  on  him,  in  favour  of  M.,  for  £50,  and 
that  M.  being  the  defendant's  agent,  it  was  agreed  between  F.  and  M, 
that  the  note  should  be  paid  out  of  the  £50,  and  F.  thereupon  cancelled 
said  note. 

The  evidence  shewed  that  defendant  went  with  the  order  to  F.,  which  F. 
said  he  would  accept,  and  pay  the  note  out  of  it,  but  there  was  no  ac- 
ceptance in  writing,  the  note  was  not  given  up,  and  the  order  was  ob- 
tained again  some  months  after  by  M's.  executor. 

Held,  that  the  plaintiffs  were  entitled  to  recover,  and  that  a  verdict  found 
for  defendant  must  be  set  aside. 

Appeal  from  the  county  court  of  Northumberland  and 
Durham. 

Declaration,  on  a  promissory  note  for  £20,  dated  the 
18th  of  September,  1854,  made  by  defendant,  payable  ten 
months  after  date,  to  John  Gray,  or  bearer,  and  by  him 
transferred  to  plaintiflfs. 

Pleas. — 1.  Payment  before  action.  2.  That  after  the 
said  note  became  due,  and  before  the  commencement  of  this 
suit,  the  plaintiff,  William  Eraser,  being  the  acting  executor 
of  the  said  will,  and  then  being  the  holder  thereof,  accepted 
an  order  drawn  by  one  John  Donovan  upon  him,  and  in 
favour  of  William  Marshall,  for  the  sum  of  X50  ;  and  the 
said  William  Marshall  being  the  defendant's  agent,  it  was 
agreed  between  the  said  William  Fraser  and  the  said  Wil- 
liam Marshall  that  the  said  promissory  note,  in  the  declara- 
tion mentioned,  should  be  paid  and  satisfied  out  of  the  said 
sum  of  £50,  and  he,  the  said  William  Fraser,  then  agreed 
to  and  did  then  cancel  and  discharge  the  said  promissory 
note,  and  he,  the  defendant,  is  thereby  discharged  from 
the  payment  thereof. 

At  the  trial  the  following  evidence  was  given  upon  the 
part  of  the  defendant : — 

Simon  Marshall. — Is  brother  of  the  defendant :  knew 
John  Donovan :  there  was  an  order  for  £50,  made  by  John 
Donovan  in  favour  of  Mr.  Marshall,  deceased,  on  Fraser, 
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one  of  the  plaintiffs.  It  was  for  lumber  furnished  to  Fraser : 
took  the  order  to  Fraser  for  acceptance :  Charles,  the  de- 
fendant, went  with  it :  Charles  asked  Fraser  if  his  brother 
William  had  lifted  his  note  :  shewed  him  Donovan's  order  : 
Fraser  said  he  would  accept  the  order :  Charles  asked  where 
the  note  was :  he  said  they  need  not  mind  that,  he  would  fix 
it.  The  note  was  to  be  paid  out  of  the  order,  and  the  bal- 
ance on  a  lot  purchased  of  the  Williams'  estate :  he  said 
they  might  go  home,  he  would  make  it  all  right :  the  order 
was  not  accepted  in  writing. 

Thomas  Little. — Went  to  Fraser  about  the  note:  took 
Donovan's  order  to  Fraser :  Fraser  said  it  was  all  right :  he 
said  he  had  promised  to  pay  the  note  :  that  he  would  do  so, 
and  he  would  pay  the  balance  in  three  or  four  weeks.  The 
note  was  settled  :  the  order  was  left  with  Fraser 's  clerk,  as 
Fraser  had  directed  him :  he  said  he  would  pay  the  balance. 

Greorge  Brogdin. — Saw  the  order :  it  was  in  witness* 
possession  :  it  was  brought  to  witness  by  one  of  Marshall's 
executors :  we  cannot  find  it :  it  was  brought  to  witness  to 
collect. 

John  Carveth. — Went  to  Fraser  about  the  payment  of  the 
order  twice :  the  second  time  demanded  payment  of  the 
balance  of  the  order  :  understood  it  was  to  be  turned  on  the 
lot :  got  the  order  from  Fraser's  office,  who  had  it  for  six  or 
eight  months. 

The  learned  judge  charged  the  jury  that  if  they  found 
that  the  order  was  left  with  Fraser  and  received  by  him  in 
payment  of  the  note,  and  that  he  was  acting  for  the  estate, 
then  their  verdict  should  be  for  defendant,  unless  they 
found  that  the  subsequent  return  of  the  order  to  Carveth 
was  intended  by  both  parties  as  cancelling  the  former 
arrangement. 

Scott  J  for  the  plaintiffs,  contended  that  he  should  charge  the 
jury  in  direct  terms  that  there  was  not  proof  of  payment. 

The  jury  found  for  defendant,  and  a  rule  nisi  obtained  for 
a  new  trial  was  afterwards  discharged,  whereupon  the  plain- 
tiffs appealed. 


Richards^  Q.  C,  for  the  appellant,  cited  Collinson  v.  Lis- 
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ter,  7  De  G.  McN.  &  G.  634 ;  Liversidge  v.  Broadbent,  4 
H.  &N.  603/     '  ■  -      :  ^  -  ' 

Bethune,  contra,  cited  Wms.  on  Exrs.  840  ;  McLeod  v. 
Drummond,  17  Yes.  154 ;  Farr  v.  Newman,  4  T.  R.  625, 
note  642,  645;  Kelsock  v.  Nicholson,  Cro.  Eliz.  478,  496  ; 
Belshaw  v.  Bush,  11  C.  B.  191 ;  Hough  v.  May,  4  A.  ^  E. 
954.  '  '  •    '  ■ 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  a  new  trial  ought  to  have  been  granted  in  this 
case,  and  that  judgment  should  be  reversed,  and  the  rule  for 
a  new  trial  made  absolute  without  costs. 

If  the  defendant  had  transferred  or  given  up  to  Eraser  an 
order  of  Donovan,  in  favour  of  the  defendant,  up6n  Eraser, 
for  an  amount  due  by  Eraser  to  Donovan,  though  on  his 
private  account,  and  if  Eraser  had,  in  consideration  of  such 
transfer  of  the  order,  given  up  to  the  defendant  the  note 
now  sued  upon,  then  the  case  cited  from  Cro.  Eliz.  496, 
Kelsock  V.  Nicholson,  might  have  applied ;  though  whether 
in  that  case  the  note  would  have  been  thereby  satisfied,  or 
cancelled,  so  that  the  executors  could  not  sue  upon  it,  or 
demand  it  back,  it  is  not  necessary  to  decide. 

But  here  the  order  of  Donovan  was  in  favour  of  William 
Marshall,  not  of  the  defendant,  Charles  Marshall,  who  made 
the  note,  and  there  is  no  proof  of  a  binding  acceptance  by 
Eraser,  nor  any  right  of  action  vested  in  the  executors 
against  any  one  upon  it ;  and  besides  all  this,  the  order 
itself  has  been  demanded  back  by  William  Marshall  or  his 
executor,  and  has  been  given  up  by  Eraser.  All  that  was 
proved  in  fact  is  that  Eraser,  when  the  order  was  left  with 
him,  said  that  he  would  settle  the  debt,  which  he  never  did, 
nor  ever  gave  up  the  note  sued  upon,  nor  discharged  the 
defendant  from  it. 

Appeal  allowed. 
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In  the  MATTER  OP   THE   COMMERCIAL  BaNK  OF  CANADA, 

AND  The  London  Gas  Company. 

Gas  Company — OhUgation  to  supply  gas — Mandamus — Consol.  Stats.  C,  ch. 
65,  sec.  65. 

A  gas  company,  incorporated  under  the  Consol.  Stats.  C,  cli.  65,  having 
made  a  charge  for  a  special  illumination,  which  was  disputed  as  exces- 
sive, refused  to  supply  gas  to  the  same  premises  for  ordinary  purposes 
until  their  claim  had  been  paid. 

Held,  that  they  were  not  justified  in  taking  this  course,  but  that  a  manda- 
mus would  not  lie,  as  the  statute  imposed  no  duty ;  and  that  the  only 
remedy  was  by  action. 

J.  Wilson^  Q.  C,  moved  for  a  mandamus  nisi  to  compel 
the  London  Gas  Company  to  supply  the  Commercial  Bank 
of  Canada  with  gas,  for  their  banking  house  and  premises  in 
the  City  of  London. 

The  bank  had  employed  the  London  Gas  Company  to 
illuminate  their  building  on  the  nights  of  the  12th  and  13th 
of  September,  on  the  occasion  of  the  visit  of  His  Royal 
Highness  the  Prince  of  Wales  to  that  city ;  and  on  the 
24th  of  October  following,  the  gas  company  rendered  their 
account  to  the  bank  for  this  service,  charging  as  follows : 
"  To  gas  supplied  for  illumination  on  the  12th  and  13th  of 
September,  1860,  use  of  meters,  pipes,  cocks,  elbows,  &c., 
also  expence  laying  and  taking  up  service  pipes,  &c.,  $75." 

The  bank  agent  thought  the  charge  excessive  and  resisted 
it.  The  building  which  had  been  illuminated  was  a  new 
bank,  lately  erected  in  the  city  of  London,  which  had  not 
yet  been  lighted  with  gas  for  ordinary  purposes,  and  on  the 
2nd  of  November,  I860,  the  building  being  then  ready  to 
receive  gas  lights,  the  manager  of  the  bank  wrote  to  the 
manager  of  the  gas  company  to  say  that  the  bank  wished 
gas  to  be  put  into  their  new  building  without  delay,  in  order 
to  test  the  pipes,  and  to  enable  the  plumber  to  finish  his  work 
according  to  his  contract,  stating  also  that  there  w^ould  be 
thirty  or  possibly  thirty-five  lights  required. 

The  manager  of  the  gas  company  replied  in  writing, 
that  it  was  an  imperative  rule  of  the  company  not  to 
supply  gas  to  any  premises  unless  all  arrears  due  on  the 
same  be  first  paid,  and  that  the  gas  company  declined  com- 
plying with  his  request  till  their  claim  be  first  paid  off," 
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alluding,  no  doubt,  to  the  bill  which  had  been  rendered  for 
the  special  service  of  illuminating  on  the  12th  and  13th  of 
September. 

The  bank  manager  made  affidavit  that  the  building  was 
one  which  had  been  lately  erected  at  a  cost  of  more  than 
$30,000,  and  that  the  bank  had  caused  it  to  be  furnished 
with  the  necessary  pipes  and  gas  fittings :  that  he  had  not 
paid  the  bill  because  he  was  informed  that  it  was  greatly  ex- 
cessive, and  believed  it  to  be  so :  that  he  had  always  been 
willing  to  submit  to  a  legal  decision,  and  to  pay  into  court 
in  the  meantime  a  sum  sufficient  to  cover  the  amount,  and 
any  expenses  that  might  be  incurred  in  obtaining  a  decision, 
but  that  the  agent  of  the  gas  company  had  declined  to  sue 
on  the  account,  and  desired  to  compel  the  bank  to  submit  to 
his  charge  by  holding  it  as  a  lien  upon  the  property,  and 
refusing  to  supply  gas  for  ordinary  consumption  till  it  was  • 
paid. 

An  affidavit  was  made  also  by  the  solicitor  of  the  bank,  to 
the  eflfect  that  the  gas  company  was  in  full  operation  :  that 
the  public  streets  and  public  and  private  buildings  in  the  im- 
mediate neighbourhood  of  the  bank  were  all  lighted  with  gas : 
that  he  offered  to  the  agent  for  the  gas  company  to  pay  into 
court  $75  or  $100,  pending  a  legal  decision  on  the  charge 
made,  and  to  pay  in  advance  any  sum  that  might  be  con- 
sidered sufficient  for  supplying  the  bank  with  gas  for  a  quar- 
ter, and  to  pay  also  the  expense  of  laying  a  pipe  from  the 
main  pipe  in  the  street  to  the  bank  building,  all  of  which 
offers  the  agent  declined,  and  he  refused  to  supply  the  gas 
as  requested. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  not  satisfied  that  the  charge  in  question  is  exces- 
sive, or  so  much  so  as  to  make  it  worth  while  for  the  bank 
to  resist  it,  but  that  is  a  matter  for  their  consideration,  and 
on  which  it  does  not  rest  with  this  court  to  determine. 
Whether  it  is  excessive  or  not,  we  think  the  gas  company  is 
not  right  in  assuming  that  they  are  justified  by  the  65th  sec- 
tion of  the  Gas  Companies'  Act.,  (Consol.  Stats.  C,  ch.  65,) 
in  withholding  the  supply  of  gas  till  this  account  is  settled. 
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That  clause  applies  only,  as  its  language  shews,  to  cases 
where  a  customer  of  the  gas  company  has  neglected  or  refused 
to  pay  arrears  due  for  gas  supplied  in  the  ordinary  course, 
at  the  regular  and  known  rate  of  charge. 

This  is  a  charge  made  for  a  special  service,  which  it  must 
be  open  to  the  bank  to  dispute  Avithout  being  exposed  to  be 
deprived  of  light  till  they  have  submitted  to  any  charge 
which  the  gas  company  might  choose  to  make.  It  cannot 
be  contended  that  if  the  gas  company  or  their  agent  had 
chosen  to  charge  $750,  instead  of  $75,  the  bank  had  no  al- 
ternative but  to  submit  to  it,  or  to  have  the  supply  of  gas  for 
ordinary  purposes  stopped  or  Avithheld. 

Our  opinion  therefore  is  that  the  gas  company  are  not 
pursuing  a  reasonable  course,  or  one  in  which  the  law  can 
uphold  them. 

But  still  there  is  the  question,  whether  this  is  a  proper 
case  for  a  mandamus,  and  we  think  it  is  not,  for  the  statute 
does  not  in  terms  make  it  imperative  on  the  gas  company  to 
supply  gas  to  any  one  that  desires  it.  They  stand  in  that 
respect  on  the  same  ground  as  a  railway  company  would  that 
should  refuse  to  carry  goods  for  a  particular  party,  or  to  carry 
a  particular  passenger.  In  both  cases  the  party  whom  the 
company  refuses  to  serve  may  have  a  clear  right  to  sue  for 
damages  ;  but  that  would  be,  not  for  refusing  to  do  any 
thing  that  the  statute  directly  prescribes,  for  the  statute  may 
be  silent  on  the  subject,  but  for  wrongfully  refusing  to  dis- 
charge a  duty  incumbent  upon  them  upon  common  law  prin- 
ciples. In  such  cases  a  mandamus  is  not  the  proper  course, 
but  the  party  complaining  must  seek  his  remedy  at  com- 
mon law  by  action. 

If  the  duty  should  be  held  to  be  clearly  incumbent  upon 
the  company,  a  jury  will  have  ample  power  to  do  justice  to 
the  party  complaining,  and  will  hardly  fail  to  do  so.  If  the 
duty  be  not  clear,  then  there  could  be  no  pretence  for  a 
mandamus 

Rule  refused,  (a) 


(a)  See  The  Hoddesdon  Gas  Company,  (Limited,)  Appellants,  and  Hasel- 
wood,  Respondent,  6  C,  B.  N.  S.  239. 
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Evans  et  al.  v.  Morley. 

Promissory  note — Lottery — Pleading. 

Declaration  on  a  promissory  note  for  £15,  payable  to  G.,  or  bearer. 

Pleas. — 1.  That  before  the  making  of  said  note,  G,  did  corruptly  and 
against  the  statute  hold  a  lottery  of  land,  and  did  sell  and  dispose  of  the 
tickets  for  £15  each,  and  that  defendant  purchased  one,  for  which  this 
note  was  given.  2.  Alleging  the  same  facts,  and  adding,  that  the  plain- 
tiffs when  they  took  the  note  had  notice  and  knowledge  of  the  premises, 
and  became  the  bearers  of  it  after  it  fell  due,  without  consideration,  and 
always  held  and  now  hold  the  same  without  consideration.  8,  That  the 
note  was  given  for  a  certain  parcel  of  land,  which  was  won  by  unlaw- 
fully gaming  and  playing,  contrary  to  the  statute.  4.  That  defendant 
was  induced  to  make  the  note  by  the  fraud  of  said  G.  and  others,  and 
that  the  plaintiffs  took  it  after  it  became  due,  without  consideration,  and 
with  full  knowledge  of  the  premises. 

Held,  on  demurrer,  first  and  third  pleas  bad,  second  and  fourth  pleas  good. 

This  was  an  action  removed  by  certiorari  from  the  fi^st 
Division  Court  of  Frontenac,  Lennox,  and  Addington. 

Declaration. — That  the  defendant  on  the  2nd  of  July, 
1856,  by  his  promisssory  note,  now  overdue,  promised  to 
pay  Henry  G.  Gillespie,  or  bearer,  the  sum  of  £15,  twelve 
months  after  date,  and  the  plaintiffs  became  the  bearer 
thereof,  but  the  defendant  did  not  pay  the  same. 

Pleas. — 1.  That  before  the  making  of  the  said  note  the 
said  Henry  G.  Gillespie  did,  corruptly,  and  against  the  form 
of  the  statute  in  that  behalf,  set  up  and  hold  in  the 
town  of  Belleville  a  lottery  of  land  situate  in  the  county  of 
Hastings,  and  did  sell  and  dispose  of  the  tickets  of  the  said 
lottery  at  <£15  each:  that  he,  the  defendant,  bought  and  pur- 
chased one  of  the  said  tickets,  for  which  ticket  the  said  note 
was  made  and  given. 

2.  That  before  the  making  of  the  said  note  the  said 
Henry  G.  Gillespie  did  set  up  and  hold  in  the  town  of  Belle- 
ville a  lottery  of  land  situate  in  the  county  of  Hastings,  and 
did  sell  and  dispose  of  the  tickets  of  the  said  lottery  at  £15 
each  :  that  he,  the  defendant,  bought  and  procured  of  the 
said  Henry  G.  Gillespie  one  of  the  said  tickets,  for  which 
ticket  the  note  declared  on  was  made  and  given  by  the 
defendant  to  the  said  Henry  G.  Gillespie :  that  the  plain- 
tiffs when  they  became  the  bearers  of  the  said  note  had 
notice  and  knowledge  of  the  premises,  and  became  the 
bearers  of  the  said  note  after  it  fell  due,  and  without  any 
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value  or  consideration  therefor,  and  always  held  and  now 
hold  the  said  note  without  value  or  consideration. 

3.  That  the  said  promissory  note  was  made  and  given 
by  the  defendant  for  the  consideration  of  a  certain  parcel  of 
land  of  great  value,  situate  in  the  township  of  Elzivir,  and 
which  said  parcel  of  land  was  won  by  unlawfully  gaming 
and  playing,  against  the  form  of  the  statute  in  that  behalf. 

4.  That  he,  the  defendant,  was  induced  to  make  the  said 
note  by  the  fraud,  covin,  and  misrepresentation  of  the  said 
Henry  G.  Gillespie  and  others,  and  that  the  plaintiff  held 
and  took  the  same  after  it  became  due,  and  without  value  or 
consideration,  and  with  full  knowledge  of  the  premises. 

Demurrer, — That  none  of  the  said  pleas  shew  the  said 
note  to  be  void,  and  if  not  void  the  plaintiffs  ought  to  re- 
cover, notwithstanding  the  averments  in  the  said  several 
pleas. 

That  as  to  the  first  plea,  it  is  consistent  with  the  allega- 
tions therein  that  the  plaintiffs  received  the  said  note  bond 
fide,  for  value,  before  it  became  due,  and  without  notice. 

That  as  to  the  second  plea,  it  is  consistent  with  the  alle- 
gations therein  that  the  plaintiffs  received  the  said  note  from 
some  person,  other  than  the  said  Henry  G.  Gillespie,  and 
that  such  person  had  become  the  bond  fide  holder  thereof  for 
value,  and  without  notice. 

That  the  third  plea  states  a  good  consideration  received 
by  the  defendant  for  the  said  note,  namely,  a  parcel  of  land, 
and  does  not  allege  that  the  giving  of  the  note  therefor  was 
in  any  way  connected  with  the  alleged  unlawful  gaming ;  and 
it  is  consistent  with  the  truth  of  the  said  plea,  that  the  un- 
lawful gaming  had  taken  place  after  the  said  note  was  given, 
and  that  the  land  had  been  won  from  the  defendant  by  such 
unlawful  gaming,  not  by  him;  or  that  such  unlawful  gaming 
had  taken  place  between  other  parties,  with  whom  the  de- 
fendant might  have  no  privity. 

That  the  fourth  plea  is  bad  on  the  same  grounds  as  above 
alleged  as  to  the  second  plea. 

Oamphell,  Q.  C,  for  the  demurrer,  cited  Wallbridge  v. 
Becket  et  al.,  13  U.  C.  R.  3j6  ;  Arbouin  v.  Anderson,  1 
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Q.  B.  498 ;  Bartlett  v.  Benson,  14  M.  &  W.  733  ;  Noel  v. 
Rich,  2  Cr.  M.  &  R.  360  ;  Adams  v.  Jones,  12  A.  &  E.  455. 

Richards,  Q.  C,  contra,  cited  Bank  of  Montreal  v.  Cam- 
eron, 17  U.  C.  R.  638. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  plea  is  bad,  we  think,  because  it  assumes  that 
the  note  being  given  for  the  price  of  a  lottery  ticket  would 
be  bad  even  in  the  hands  of  a  hond  fide  holder  of  the  note, 
for  value,  and  having  no  notice  when  he  took  it  of  the  al- 
leged consideration  for  which  it  had  been  made.  This  would 
clearly  not  be  the  case  under  the  lottery  act  which  must 
govern  here,  (the  English  statute,)  for  it  does  not  make 
void  the  securities  given  on  account  of  such  transactions, 
and  therefore  did  not  affect  innocent  holders  of  negotiable 
notes,  neither  indeed  does  our  own  statute,  19  Vic,  ch.  49, 
which,  however,  was  not  in  force  when  this  note  was  made. 

The  second  plea  in  our  opinion  is  sufficient. 

The  third  plea  we  think  is  insufficient,  for  it  does  not 
state  that  there  was  any  unlawful  gaming  out  of  which  this 
note  grew,  but  only  that  the  land  for  which  it  was  given 
was  "won  by  gaming,"  which  alleged  fact  has  no  appa- 
rent connexion  with  the  giving  of  this  note.  If  the  defend- 
ant had  won  the  land  at  play,  he  would  not  have  had  occasion 
to  give  his  note  for  it. 

For.  all  that  appears  the  defendant  means  nothing  more 
than  that  Gillespie,  who  sold  the  land  to  the  defendant,  had 
won  it  by  gambling  from  somebody  else,  which  could  not 
affect  the  plaintiffs'  right  to  recover  on  the  note. 

The  fourth  plea  we  have  no  doubt  is  sufficient. 

In  the  argument  of  this  case  the  defendant's  counsel 
rested  upon  the  case  of  the  Montreal  Bank  v.  Cameron, 
decided  in  this  court,  as  determining  the  sufficiency  of  the 
second  and  fourth  pleas  in  this  case.  There  is,  however, 
this  difference  between  the  two,  that  the  plaintiffs  had  in  that 
case  set  forth  in  the  declaration  how  they  acquired  the  bill 
they  were  suing  upon — namely,  by  endorsement  by  one 

Pales  but  this  declaration  does  not  disclose  the  plaintiffs' 

title  otherwise  than  in  general  terms,  as  being  the  bearers. 
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For  all  that  is  stated  the  note  may  have  come  to  the  plaintiflfs 
after  it  had  passed  through  many  hands,  for  value  ;  but  still 
we  think  these  pleas  sufficient,  for  they  aver  that  the  plain- 
tiffs took  the  note  after  it  became  due,  with  knowledge  of  the 
illegality,  and  giving  no  value  for  it. 

We  refer  to  Bartlett  v.  Benson,  (14  M.  &  W.  737,) 
as  supporting  the  judgment  given  in  Montreal  Bank  v. 
Cameron. 

Judgment  for  plaintiffs  on  demurrer  to 
1st  and  3rd  pleas,  and  for  defendant 
on  demurrer  to  2nd  and  4th  pleas. 


Stebbins  v.  Anderson. 

Commission  to  take  evidence — Affidavit  of  execution. 

A  commission  to  take  evidence  issued  to  one  G.,  of  the  city  of  Hartford,  in  the 
United  States,  to  take  the  evidence  of  one  S.  of  the  said  city.  It  was 
returned  with  an  affidavit  of  the  commissioner  of  due  execution,  sworn  at 
Hartford  before  the  mayor  of  that  city,  but  there  was  nothing  in  the  affi- 
davit to  shew  that  the  witness  was  examined  there. 

Held,  sufficient. 

Qucere,  whether  it  is  essential  that  the  affidavit  shall  be  sworn  before  the 
mayor,  &c.,  of  the  place  where  the  evidence  is  taken. 

Action  on  a  bond  executed  by  the  defendant,  with  a  con- 
dition that  one  Anderson  should  conduct  himself  faithfully 
as  agent  of  the  plaintiff  for  selling  books,  pay  over  all 
moneys,  &c. 

Plea,  performance  of  condition. 

At  the  trial,  at  Toronto,  before  Richards^  J.,  the  plaintiff, 
to  prove  his  case,  relied  on  evidence  taken  in  the  United 
States  of  America,  under  a  commission. 

An  objection  was  taken  by  the  defendant  to  the  admission 
of  the  evidence,  on  the  ground  that  the  affidavit  of  due  taking 
of  the  testimony  under  the  commission  was  insufficient. 

The  ground  of  exception  was  that  the  affidavit  did  not 
appear  to  have  been  sworn  before  a  person  competent  to 
administer  the  oath  for  that  purpose. 

The  evidence  was  taken  subject  to  the  objection,  and  the 
plaintiff  recovered  a  verdict  for  .£150. 

The  commission  to  take  evidence  issued  from  this  court, 
directed  to  George  Shepard  Gilman,  of  the  city  of  Hartford, 
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in  the  state  of  Connecticut,  in  the  United  States  of  Americaj 
authorising  him  to  examine  one  Simeon  S.  Scranton,  of  the 
said  city  of  Hartford,  a  witness  in  this  cause,  on  behalf  of 
the  plaintiff,  at  a  certain  day  and  place,  or  certain  days  and 
places,  to  be  appointed  by  him. 

The  commission  contained  a  direction  to  the  commissioner, 
that  before  he  entered  upon  the  examination  of  the  witness 
he  should  take  an  oath,  of  which  the  form  was  endorsed, 
before  the  mayor  of  the  said  city  of  Hartford,  faithfully  and 
without  partiality  to  take  the  examination  and  deposition  of 
the  witness. 

It  was  not  stated  in  the  paper  containing  the  answers  to 
the  interrogatories  at  what  place  the  witness  was  examined. 

The  commissoner  certified  that  before  proceeding  with  the 
examination  of  the  witness  he  took  the  oath  prescribed  in 
the  commission,  and  that  the  sheet  on  which  this  certicate 
was  w^ritten  contained  a  true  statement  of  the  evidence  of 
the  witness,  Scranton. 

There  was  also  returned,  with  the  commission,  an  afl&davit 
of  the  commissioner  that  he  had  duly  and  faithfully  executed 
the  annexed  commission,  and  that  the  return  thereto  con- 
tained a  true  statement  of  the  evidence,  as  taken  by  him 
under  and  in  pursuance  of  the  said  commission.  There  was 
nothing  on  the  face  of  this  affidavit  to  indicate  where  it  was 
sworn,  or  where  the  examination  of  the  witness  was  taken, 
nor  was  there  any  day  mentioned  on  which  the  examination 
was  stated  to  have  taken  place. 

Under  the  affidavit  of  the  commissioner  was  written : 

State  of  Connecticut,  City  of  Hartford, 
Mayor's  office,  October  16,  1860. 
Personally  appeared  George  Shepard  Gilman,  subscriber 
to  the  above  affidavit,  and  made  oath  to  the  truth  of  the  same 
by  him  subscribed  ;  and  I  also  certify  that  I  administered  to 
him  the  oath  prescribed  in  number  two,  annexed  to  this  com- 
mission, before  me. 

Henry  C.  Deming, 
Mayor  of  the  city  of  Hartford. 

MoMicJiael  moved  for  a  new  trial  for  the  improper  recep- 
tion of  evidence. 
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B.  A.  Harrison  shewed  cause,  and  cited  Hibbert  v.  John- 
ston, 6  0.  S.  635 ;  Farrel  v.  Stephens,  17  U.  C.  R.  250  ; 
McLeod  V.  Torrance,  3  U.  C.  R.  146  ;  Atkins  v.  Palmer,  4 
B.  &  Al.  377  ;  Simms  v.  Henderson,  11  Q.  B.  1015,  1025 ; 
Doe  Leraoine  v.  Raymond,  5  0.  S.  337 ;  Doe  Park  v.  Hen- 
derson, 7  U.  C.  R.  188 ;  Broom  Leg.  Max.  729  ;  Consol. 
Stats.  U.  C.  ch.  32,  sees.  19,  20,  21. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  the  Consolidated  Statutes  of  Upper  Canada,  ch.  32,  sec. 
21,  it  is  provided  that  "  In  case  the  examination  of  any  wit- 
ness or  witnesses  taken  without  the  limits  of  Upper  Canada, 
pursuant  to  any  such  commission,  be  proved  by  an  affidavit 
of  the  due  taking  of  such  examination  sivorn  before  and  cer- 
tified hy  the  mayor  or  chief  magistrate  of  the  city  or  place 
where  the  same  has  been  taken,  and  in  case  such  commission, 
with  such  examination  and  affidavit  thereto  annexed,  be 
returned  to  the  court  from  which  such  commission  issued, 
close  under  the  hand  and  seal  of  one  or  more  of  the  com- 
missioners, the  same  shall  primd  facie  be  deemed  to  have 
been  duly  taken,  executed  and  returned,  and  shall  be  received 
as  evidence  in  the  cause,  unless  it  is  made  to  appear  to  the 
court  in  which  such  examination  is  returned  and  published, 
or  before  which  the  same  is  offered  in  evidence,  that  the  same 
was  not  duly  taken." 

It  is  not  objected  that  the  commission  and  evidence  were 
not  duly  taken  and  returned,  in  any  other  respect  than  that 
it  does  not  appear  on  the  face  of  the  proceedings  that  the 
witness  was  examined  in  the  city  of  Hartford,  and  so  it  did 
not  appear  to  the  court  that  the  affidavit  of  due  taking  "  was 
sworn  before  and  certified  by  the  mayor  or  chief  magistrate 
of^the  city  or  place  where  the  examination  was  taken." 

We  think  that  the  objection  taken  to  the  commission  was 
not  fatal,  for  that  we  may  properly  apply  the  principle 
"  omnia  proesumuntur  rite  esse  acta"  to  this  extent,  that 
we  may  assume  that  where  the  commissioner  and  the  witness 
both  lived  in  the  city  of  Hartford,  the  commissioner  ob- 
served the  direction  of  the  statute  in  going  before  the  chief 
magistrate  of  that  city,  to  jiake  the  affidavit  of  due  taking, 
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rather  than  that  we  should  entertain  the  surmise  that  the 
commissioner  went  away  from  the  place  in  which  he  and 
the  witness  lived,  in  order  to  have  the  examination  taken 
elsewhere,  in  which  case  the  mayor  of  Hartford  might  not  be 
the  proper  person  to  swear  the  commissioner  to  the  affidavit. 

The  late  case.  In  re  Saunderson,  (29  L.  J.  C.  P.  264,) 
goes  far  to  support  the  plaintiff's  case  against  the  objection 
taken. 

And  it  is  material  to  observe  that  the  provision  in  the 
statute  as  to  the  affidavit  of  due  taking  being  sworn  before 
the  chief  magistrate  of  the  place  where  the  evidence  shall 
be  taken,  is  hardly  to  be  looked  upon  as  a  direction  in  the 
statute,  but  rather  as  a  permission,  for  the  sake  of  conve- 
nience, to  go  before  the  chief  magistrate  of  the  town  in 
which  the  duty  has  been  performed,  though  it  may  be  an 
obscure  and  inconsiderable  borough,  and  not  to  make  it 
necessary  to  go  a  distance  in  order  to  get  the  certificate  of 
some  more  prominent  public  officer. 

Rule  discharged. 


Cross  v.  Goodman. 

Seduction — Action  hy  the  mother — Abatement  hy  death — Consol.  Stats.  U.  C, 
ch.  77,  sec.  3. 

"Where  the  mother  of  the  person  seduced  brought  an  action  within  six  months 
from  the  birth  of  the  child,  held,  that  by  the  statute  the  master's  right 
of  action  was  taken  away,  notwithstanding  that  the  suit  brought  by  the 
mother  had  abated,  owing  to  her  death  after  verdict  in  her  favour  had 
been  set  aside,  and  before  a  new  trial  granted  had  taken  place. 

Declaration  for  seduction  of  C,  the  plaintiff's  servant, 
alleging  the  birth  of  a  child,  and  expenses  and  loss  of  ser- 
vice caused  to  the  plaintiff. 

Plea,  that  at  the  time  of  the  birth  of  the  said  child  ornQ 
H.  C,  the  mother  of  the  said  C,  was  resident  in  Upper 
Canada,  and  did  within  six  months  from  the  birth  of  the  said 
child  commence  an  action  against  the  now  defendant  for  the 
seduction  of  the  said  C. ;  and  the  defendant  further  says 
that  the  seduction  of  the  said  C,  in  the  said  last  mentioned 
action  complained  of  by  the  said  H.  C,  and  the  trespass  and 
seduction  in  the  present  action  by  the  plaintiff  herein  com- 
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plained  of,  are  one  and  the  same,  and  not  diflferent  trespasses 
and  seductions. 

Replication,  that  after  the  commencement  of  the  action  by 
the  mother  of  the  said  H.  C,  in  the  said  third  plea  men- 
tioned, and  after  a  verdict  therein  obtained  by  her  against 
the  said  defendant,  at  the  spring  assizes  for  the  county  of 
Lincoln,  in  the  year  1859,  the  said  defendant,  in  Easter 
Term  next  thereafter,  and  before  judgment,  applied  to  the 
Court  of  Common  Pleas  in  which  the  said  action  was  pending 
to  set  aside  the  said  verdict,  and  for  a  new  trial,  and  ob- 
tained a  rule  nisi  therefor,  on  grounds  disclosed  in  certain 
affidavits  then  filed  in  said  court :  that  the  said  rule  nisi  was 
enlarged  till  Trinity  Term  then  next  following :  that  the  said 
rule  was  in  said  Trinity  Term,  after  argument  by  counsel, 
made  absolute,  and  the  said  verdict  for  the  said  H.  C.  was 
Set  aside  by  the  said  Court  of  Common  Pleas,  on  payment  of 
costs  :  that  the  said  costs  were  afterwards  taxed  and  paid  by 
the  said  defendant :  that  after  the  said  verdict  was  set  aside 
and  costs  paid,  and  before  the  assizes  for  said  county  of 
Lincoln  next  following  the  said  Trinity  Term,  and  before 
any  second  trial  of  the  said  action  was  or  could  be  had,  to 
wit,  on  the  4th  of  October,  1859,  the  said  H.  C.  died, 
whereby  the  said  action  abated;  and  the  said  C.  having  been 
at  the  time  of  the  said  seduction  the  servant  of  the  now 
plaintiff,  as  in  the  declaration  alleged,  the  said  plaintiff  would 
have  been  entitled  at  common  law,  and  is  now  entitled,  to 
maintain  this  action ;  and  that  this  action  was  commenced 
after  the  death  of  the  said  Harriet  Chisholm,  and  after  the 
said  action  brought  by  her  had  abated  as  aforesaid,  and 
after  the  expiration  of  six  months  from  the  birth  of  the  child. 

Demurrer,  that  it  is  admitted  by  the  said  plea  that  the 
plaintiff  is  a  person  who  but  for  the  statute  might  have  main- 
tained this  action,  and  the  fact  that  the  action  commenced  by 
the  mother  of  the  said  C.  has  abated,  as  stated  in  the  replica- 
tion, does  not  take  the  case  out  of  the  operation  of  the  statute 
Consol.  Stats.  U.  C,  ch.  7T. 

Anderson,  for  the  demurrer. 

R,  A,  Earrison,  cor.tra,  cited  Com.  Dig.  "Abatement" 
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M. ;  Smith  on  Actions,  3rd  Ed.  187  ;  Sellon's  Prac,  vol. 
ii.,  p.  401;  Dwarris  on  Stats,  613  ;  Whitfield  v.  Todd,  1  U- 
C.  R.  223 ;  L'Esperance  v.  Duchene,  8  U.  C.  R.  149. 

Robinson,  C.  J.,  delivered  the  jndgment  of  the  court. 

The  question  brought  up  by  this  demurrer  is  whether  the 
circumstance  of  the  father  or  mother  of  a  girl  who  has  been 
seduced  having  brought  an  action  within  six  months,  (the 
period  reserved  to  them  by  the  statute,)  disables  the  person 
with  whom  the  girl  was  living  as  a  servant  at  the  time  of  her 
seduction  from  bringing  an  action,  as  he  might  have  done  at 
common  law,  or  as  he  might  have  done  under  the  statij^e,  if 
neither  the  father  nor  mother  had  ever  sued  ;  the  fact  being? 
as  in  this  case,  that  the  mother  being  resident  in  Upper 
Canada,  who  had  brought  an  action  within  six  months,  died 
before  verdict,  or,  which  we  take  to  be  the  same  thing,  died 
after  a  verdict  had  been  given  in  her  favour,  which  was  after- 
wards set  aside  and  a  new  trial  granted,  which  never  took 
place  in  consequence  of  her  death. 

It  is  assumed  by  the  plaintiff  in  his  answer  to  defendant's 
plea,  that  the  action  of  the  mother  abated,  and  could  not  be 
revived  at  the  instance  and  in  the  name  of  her  executor  or 
administrator. 

The  provision  in  the  third  clause  of  the  statute,  ch.  77, 
Consol.  Stats.  U.  C,  is  this :  "  Any  person,  other  than  the 
father  6r  mother,  who  by  reason  of  the  relation  of  master, 
or  otherwise,  would  have  been  entitled  at  common  law  to 
maintain  an  action  for  the  seduction  of  an  unmarried  female, 
may  still  maintain  such  action,  if  the  father  or  mother  be  not 
resident  in  Upper  Canada  at  the  time  of  the  birth  of  the 
child,  which  may  be  born  in  consequence  of  such  seduction, 
or  being  resident  therein  does  not  bring  an  action  for  the 
seduction  within  six  months  from  the  birth  of  such  child.'' 

In  the  case  before  us,  the  mother  of  the  girl  seduced  being 
resident  in  Upper  Canada,  sued  the  defendant  for  the  injury 
accruing  to  her  by  the  seduction,  bringing  her  action  within 
six  months.  Taking  the  statute  literally,  that  disabled  any 
person  from  bringing  an  action  afterwards  as  the  master  of 
the  young  woman;  and  we  think  it  is  no  sufficient  answer  to 


'  REGINA  V.  ARMSTRONG.  245 

reply  that  the  action  brought  by  the  mother  abated  by  her 
death,  after  there  had  been  a  trial  and  a  verdict  rendered  in 
her  favour,  which  upon  the  application  of  the  defendant  was 
set  aside  on  payment  of  costs. 

Not  only  the  very  words  of  the  statute,  but  the  reason  of 
the  thing  also,  in  our  opinion,  prevent  our  holding  that  the 
plea  is  well  answered  by  such  replication.  The  defendant 
should  not  be  twice  harrassed  for  the  same  cause  of  action  ; 
that  is,  we  mean  by  two  persons  having  no  privity  with  each 
other.  If  neither  parent  had  sued  within  six  months,  then 
the  plaintiff  might  have  sued,  but  the  mother  having  sued, 
we  think  the  right  of  action  thereby  vested  in  her,  and  the 
defendant  being  put  to  the  expense  of  defending  himself  in 
that  suit  so  far  as  it  went,  cannot  in  our  opinion  be  attacked 
in  an  action  by  another  party  for  the  same  injury,  and  an 
action  brought  and  attempted  to  be  sustained  contrary  to  the 
language  of  the  act. 

We  think  the  defendant  is  entitled  to  judgment,  for  the 
replication  is  not  a  good  answer  to  the  plea. 

Judgment  for  defendant  on  demurrer. 


The  Queen  v.  Armstrong. 

Indictment — Breach  of  trust — Consol.  Stats.  C,  ch.  92,  sec.  44 — Meaning  of 
the  word  "  agents'^  in  that  clause. 

The  indictment  charged  that  one  M.  entrusted  to  defendant,  then  being  an 
agent,  a  promissory  note  of  one  B.,  for  $200,  for  the  special  purposes  of 
receiving  £6  thereon  from  A.,  and  that  defendant,  contrary  to  the  pur- 
pose for  which  said  note  was  entrusted  to  him,  did  unlawfully  negotiate 
and  convert  the  same  to  his  own  use. 

It  appeared  that  R.  had  made  the  note  for  A's.  accommodation,  and  A. 
being  indebted  to  one  C.  in  £6,  it  was  agreed  that  he  should  deposit  this 
note  with  M.  to  secure  the  payment.  Defendant,  by  C's.  order,  got  the 
note  from  M.  on  condition  that  he  should  give  it  up  to  A.  on  the  £6  being 
paid.  A,  afterwards  paid  this  sum  to  defendant,  but  defendant  kept  the 
note  and  sued  R.  upon  it,  alleging  that  he  was  entitled  to  do  so  by  some 
arrangement  with  R.,  which  the  jury  found  was  not  the  case,  and  they 
convicted  defendant. 

Held,  that  the  conviction  could  not  be  sustained,  for  defendant  was  not  an 
agent  within  the  meaning  of  the  act,  which  refers  only  to  general  agents 
of  the  descriptions  specified ;  and  semhle,  that  upon  the  evidence  he  was 
not  M's.  agent,  or  guilty  of  any  breach  of  trust  towards  him. 

The  indictment  alleged  that  on  the  10th  of  January,  1 858, 
at,  &c.,  James  Macdonalu  did  entrust  to  Robert  Armstrong, 
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for  the  special  purpose  of  receiving  tlie  sum  of  six  pounds 
thereon  from  one  Robert  Arthurs,  the  said  Robert  Arm- 
strong then  being  an  agent,  a  promissory  note  of  one 
Christopher  Rowe,  for  the  payment  of  two  hundred  dollars, 
without  any  authority  to  him,  the  said  Robert  Armstrong, 
to  sell,  negotiate,  transfer  or  pledge  the  said  promissory 
note ;  and  that  the  said  Robert  Armstrong,  agent  as  afore- 
said, on  the  said  first  day  of  April,  1860,  in  violation  of  good 
faith,  and  contrary  to  the  object  and  purpose  for  which  such 
promissory  note  was  entrusted  to  him  as  aforesaid,  unlaw- 
fully did  negotiate  and  convert  to  his  own  use  and  benefit 
the  said  promissory  note. 

At  the  trial,  at  Toronto,  before  Richards^  J.,  the 
facts  appearing  applicable  to  the  points  raised  were 
as  follows : — One  Christopher  Rowe,  at  the  request  of  one 
Robert  Arthurs,  on  the  5th  of  January,  1858,  made  a  pro- 
missory note  for  £50,  for  Arthurs'  accommodation.  Arthurs 
was  indebted  to  one  Cool,  a  bailiff  at  Brampton,  in  about 
six  pounds  currency,  for  his  fees  and  expenses  on  an  execu- 
tion in  his  hands  against  Arthurs,  on  which  he  had  seized 
Arthurs'  cattle.  Cool  offered  to  give  up  the  cattle  to  Arthurs, 
and  to  give  him  two  weeks  time  to  pay  the  six  pounds,  if  he 
would  leave  Rowe's  note  for  fifty  pounds  above  referred  to 
in  the  hands  of  one  James  Macdonald,  at  Brampton,  as 
security.  The  note  was  left  with  Macdonald  on  the  terms 
that  if  Cool's  costs  were  not  paid  by  the  time  agreed  upon 
he  was  to  give  up  the  note  to  Cool,  who  was  to  return  it  to 
Arthurs  when  his  costs  were  paid.  The  defendant,  Arm- 
strong, also  had  several  executions  against  Arthurs'  pro- 
perty, and  Cool  desired  him  to  get  the  note  for  <£50  above 
referred  to  from  Macdonald,  and  when  his  costs  of  six 
pounds  were  paid  to  give  up  the  note.  Macdonald  refused 
to  give  the  note  up  to  defendant  until  Cool  gave  him  direc- 
tions so  to  do.  Cool  then  directed  him  to  give  the  note  to 
defendant,  on  the  terms  that  he  was  to  give  it  up  to 
Arthurs  on  Cool's  costs  being  paid  to  the  defendant.  The 
note  was  then  given  to  defendant  on  these  terms.  This 
was  about  the  middle  of  January,  1858.  On  the  18th  of 
January  of  the  same  year  Arthurs  paid  defendant  the  whole 
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of  Cool's  costs,  and  on  the  15th  of  January  the  defendant 
had  agreed  to  give  the  note  (£50)  to  Rowe  on  Cool's  costs 
being  paid.  Defendant  was  repeatedly  applied  to  by  Rowe 
for  the  note,  but  did  not  give  it  up,  though  Arthurs  had 
given  an  order  on  him  to  deliver  it  to  Cool.  In  the 
latter  part  of  March,  or  the  beginning  of  April  last,  he 
handed  the  note  to  one  John  Tilt,  saying  he  had  a  lien  on 
it,  and  could  not  bring  Rowe  to  a  settlement.  Tilt  told 
defendant  to  give  him  the  note,  and  he  could  bring  him  to  a 
settlement.  Tilt  put  the  note  into  the  hands  of  an  attorney, 
and  directed  him  to  write  to  Rowe,  which  was  done.  The  note 
was  afterwards  sued  in  Tilt's  name.  Tilt  stated  that  de- 
fendant informed  him  he  had  at  first  got  the  note  from  Mac- 
donald :  that  he  had  given  it  up  to  Rowe,  and  that  Rowe 
had  altered  the  date,  and  given  it  back  to  defendant  to  hold 
for  other  claims  which  he,  defendant,  had  against  Rowe :  that 
Armstrong  stated  that  he  had  claims  against  Rowe  for  costs 
paid  Mr.  Patterson  in  Toronto,  £11  odd,  and  other  claims 
in  respect  to  the  price  of  a  horse.  The  note  was  not  trans- 
ferred to  Tilt  for  any  value.  Armstrong  did  not  pretend 
that  the  whole  amount  of  the  note  was  due  to  him.  The 
matters  between  Rowe  and  Armstrong  were  left  to  arbitra- 
tion, and  a  small  amount  found  in  Armstrong's  favour.  Mr. 
Tilt  offered  to  the  arbitrators  to  give  up  the  note  to  Rowe. 

Amongst  other  objections  taken  by  the  prisoner's  counsel 
was  the  following :  that  he  was  charged  with  applying  the 
note  in  question  to  a  different  purpose  from  that  for  which 
it  was  entrusted  to  him  by  Cool  and  Macdonald :  that  as 
far  as  they  had  any  interest  in  the  matter,  the  misapplying 
of  it  did  not  prejudice  them ;  and  that  the  prisoner  was  not 
an  agent  within  the  meaning  of  the  statute  at  the  time  he 
transferred  it  to  Tilt. 

The  learned  judge  overruled  the  objection  at  the  time, 
but  reserved  the  question  for  the  consideration  of  this  court, 
under  Consol.  Stats.  U.  C,  ch.  112,  and  postponed  the 
judgment  on  the  conviction  aforesaid  until  such  question 
should  be  considered  and  decided  ;  the  prisoner  hav- 
ing entered  into  a  recognisance  of  bail,  with  two  sufficient 
sureties,  himself  in  £200  and  his  sureties  in  £100  each, 
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conditioned  for  his  appearance  at  the  next  assizes  for  the 
United  Counties  of  York  and  Peel  to  receive  the  judgment 
of  the  court. 

The  jury  were  told  that  if  Rowe  ever  gave  the  note  to 
defendant  to  keep  as  collateral  security  they  should  find  for 
defendant,  but  they  were  not  satisfied  of  this,  and  found 
him  guilty. 

The  question  for  the  consideration  of  the  court  was 
whether  the  defendant  could  be  considered  an  agent  within 
the  meaning  of  Consol.  Stats.,  ch.  92,  sec.  44,  who  had 
transferred  a  valuable  security  in  violation  of  good  faith,  he 
having  transferred  the  note  referred  to  to  Tilt  after  the 
claim  of  Cool  was  paid,  the  note  having  been  deposited  for 
the  purpose  of  securing  such  claim,  and  the  delivering  of  it 
over  to  Eowe  being  for  his  benefit,  and  not  for  the  benefit 
of  the  person  from  whom  he,  defendant,  received  it,  and  for 
whom  he  might  be  considered  an  agent. 

R.  A.  Harrison^  for  the  Crown,  cited  Hatfield  v.  Phillips, 
9  M.  &  W.  647 ;  DeBlaquiere  v.  Becker,  8  C.  P.  167  ;  Rus- 
sell on  Crimes,  vol.  ii.,  p.  192-4. 

M.  C.  Cameron,  contra,  cited  Rex  v.  Prince,  2  C.  &  P. 
517 ;  Sandiman  v.  Breach,  7  B.  &  C.  100 ;  Rex  v.  Walsh, 
Russ,  &  Ry.  215 ;  Rex  v.  White,  4  C.  &  P.  46, 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  that  this  conviction  can  be  supported,  for 
the  defendant  is  not  shewn  by  the  evidence  to  have  been  an 
agent  within  the  meaning  of  the  statute,  which  was  meant  to 
insure  as  much  as  possible  the  integrity  of  factors,  bankers, 
attorneys  and  other  agents,  who,  in  transacting  business  for 
others  in  some  general  line  of  agency,  have  necessarily  a 
confidence  reposed  in  them  which  gives  them  frequent  op- 
portunities of  committing  frauds,  by  abusing  the  trust  which 
the  necessities  of  business  render  it  indispensable  should  be 
placed  in  such  agents. 

The  defeiidant  was  not  an  agent  of  that  kind.  This  was 
a  transaction  unconneoted  with  the  carrying  on  a  business 
which  would  lead  to  the  defendant  being  intrusted  as  a  mer- 
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cantile,  professional,  or  other  agent  of  any  general  descrip- 
tion. It  would  be  carrying  the  statute  to  an  extent  which 
we  are  persuaded  was  not  contemplated ;  in  fact  it  would  be 
diflBcult  to  say  who  might  not  be  reckoned  an  agent  within 
the  meaning  of  this  statute,  if  the  defendant  could  be  held 
to  come  within  it. 

The  case  of  Prince,  (2  C.  &  P.  517,)  is  much  in  point. 
It  is  true  that  in  consequence  of  this  provision  being  em- 
bodied in  a  statute  of  a  very  general  character,  containing 
more  than  eighty  clauses,  the  statute  has  no  particular  reci- 
tal that  can  assist  in  explaining  its  meaning  and  thus  limiting 
its  operation,  as  was  the  case  in  regard  to  the  statute  on 
which  Prince  was  indicted;  but,  on  the  other  hand,  the 
English  statute  had  the  words,  "  of  any  description  tvhatso- 
ever'  after  the  words  "  agents,"  which  certainly  made  it 
more  difficult  to  apply  to  that  statute  than  to  ours  the 
principle  of  the  decision  in  Sandiman  v.  Breach,  (7  B.  k  C. 
100,)  cited  by  Mr.  Cameron,  namely,  that  "  where  general 
words  follow  particular  ones,  the  rule  is  to  construe  them  as 
applicable  to  persons  ejusdem  generis,"  and  therefore  that 
agents  of  any  description  whatsoever  could  only  mean  gene- 
ral agents.  We  think  this  case  should  be  governed  by  that 
maxim. 

It  is  material  also  to  remark  that  the  44th  clause  of  ch. 
92,  Consol.  Stats,  of  Canada,  was  taken  from  sec.  41  of  the 
4  &  5  Yic,  ch.  25,  which  clause  is  introduced  in  that  act  by 
the  preamble,  "  and  for  the  punishment  of  embezzlements 
committed  by  agents  entrusted  with  property  and  though 
in  the  ConscUdated  Statutes  it  has  become  dissociated  from 
that  preamble,  we  do  not  suppose  that  the  legislature  had 
any  other  object  in  view,  when  they  transferred  the  clause 
to  ch.  92,  then  they  had  in  the  passing  the  statute  4  &  5 
Vic,  ch.  25,  in  which  it  first  appeared. 

Taking  this  view  of  the  statute,  it  is  not  necessary  to  de- 
termine whether  the  charge  in  the  indictment  was  in  other 
respects  proved,  though  we  must  say  that  we  have  no  idea  that 
the  evidence  could  be  held  to  have  supported  the  indictment. 
We  do  not  see  how  it  could  be  held  that  there  was  between 
Macdonald  and  this  defendant  any  thing  like  that  relation  of 
32  VOL.  XX. 
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principal  and  agent  which  must  clearly  form  the  very  foun- 
dation of  such  a  charge  as  this.  Macdonald  too  had  no 
interest  in  the  note  himself,  and  never  employed  this  defen- 
dant to  do  any  thing  with  the  note  on  his,  Macdonald's, 
account.  He  had  only  been  the  holder  of  the  note  for  Cool's 
benefit,  and  when  he  gave  up  the  note  to  Arthurs  with  Cool's 
consent,  he  had  done  with  the  note  altogether,  except  that  he 
was  exposed  to  the  chance  of  being  made  liable  in  a  civil 
action  himself,  if  he  had  acted  unfaithfully  as  trustee  or  de- 
positee in  putting  the  note  out  of  his  hands.  But  it  seems 
he  only  did  what  that  person  agreed  he  might  do  who  had 
left  the  note  with  him;  that  is,  he  handed  over  the  note  to 
this  defendant,  Armstrong,  upon  receiving  from  him  the 
promise  which  Cool  exacted,  that  he,  the  defendant,  would 
give  the  note  back  to  Arthurs,  from  whom  Cool  got  it,  in 
order  to  obtain  from  Rowe  the  £6  due  from  Arthurs  to  Cool. 

His  placing  the  note  in  Tilt's  hands,  if  he  had  even  trans- 
ferred it  to  him,  (which  he  did  not,)  or  if  the  purpose  for 
which  he  did  place  it  in  his  hands  could  be  held  to  be  a  conver- 
sion within  the  meaning  of  the  act,  was  no  breach  of  a  trust 
reposed  in  the  defendant  by  Macdonald,  and  was  no  fraud 
upon  Macdonald,  who  was  no  longer  concerned  in  the  matter. 
If  any  one  was  injured  by  what  Cool  did,  it  would  seem  to  be 
Arthurs,  but  certainly  not  Macdonald.  But  we  doubt  whether 
the  court  were  able  to  get  out  the  real  truth  of  the  case  at 
the  trial. 

We  think  that  the  defendant  ought  not  to  have  been  con- 
yicted. 

Conviction  set  aside. 
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CaRTWRIGHT  ET  AL.  V.  McPhERSON. 

Landlord  and  tenant — Expiration  o  f  term — Agreement  for  neio  leane — Position 
of  tenant  before  lease  executed — Offer  to  lease  -  Ejectment — Denial  of  plain- 
tiffs' title — Notice  to  quit — Estoppel. 

Defendant  liad  been  tenant  to  the  plaintiffs  at  a  yearly  rent,  payable 
quarterly,  for  a  term  which  expired  on  the  1st  of  June,  1859.  About 
that  time  a  new  lease  was  agreed  upon  between  them  at  an  advanced 
rent,  but  none  was  executed  owing  to  objections  raised  by  defendant  to 
the  draft.  Defendant  paid  a  year's  rent,  and  another  quarter  having 
fallen  due  the  plaintiffs  distrained,  but  they  afterwards  abandoned  that 
proceeding,  and  on  the  17th  of  September,  18G0.  the  plaintiffs'  attorney 
served  a  written  demand  of  possession  on  defendant,  who  told  him  that 
was  just  what  he  wished,  and  that  the  plaintiffs  might  have  the  place. 
He  refused,  however,  to  go  at  once  with  the  attorney  and  give  it  up, 
saying  that  he  wished  first  to  remove  some  things.  Nothing  more  was 
done,  and  the  plaintiffs  three  weeks  after  having  brought  ejectment,  de- 
fendant besides  denying  their  title  claimed  to  hold  as  their  tenant. 

Held,  that  the  plaintiffs  were  entitled  to  recover,  for  1,  the  defendant  having 
denied  their  title  could  not  insist  upon  notice  to  quit,  and  2,  he  was 
estopped  by  his  offer  to  leave  the  place. 

Semble,  that  defendant,  though  he  had  not  accepted  the  lease  tendered,  was 
under  the  circumstances  the  plaintiffs'  tenant. 

Burns,  J.,  dissenting,  on  the  ground  that  defendant  being  in  as  a  yearly 
tenant,  what  took  place  on  the  17th  of  September  did  not  alter  his  posi- 
tion, and  that  his  notice  was  only  a  denial  of  the  plaintiff  s'  right  to  pos- 
session, not  of  his  title. 

Ejectment  by  landlord  against  the  tenant,  for  pre- 
mises in  the  village  of  Napanee.  The  defendant  in  his 
notice,  besides  denying  the  plaintiffs'  title,  claimed  as  the 
plaintiffs'  tenant. 

The  case  was  tried  at  the  last  assizes  held  at  Kingston, 
before  Burns,  J.,  when  it  appeared  that  the  defendant  had 
been  tenant  to  the  plaintiffs  for  a  term  of  years,  which  ex- 
pired on  the  1st  of  June,  1859,  at  an  annual  rent,  payable 
quarterly.  About  the  time  of  the  expiration  of  the  old  lease 
the  parties  treated  with  each  other  for  a  new  lease  of  a 
portion  of  the  premises  at  an  annual  rent  of  £125  a  year, 
payable  quarterly,  as  the  former  rent  had  been,  and  a  lease 
was  to  be  prepared  for  a  term  of  ten  years.  Things  remained 
in  that  state,  without  any  written  lease  having  been  prepared, 
until  July,  1860,  vrhen  the  plaintiffs  distrained  for  a  year's 
rent  at  £125.  The  defendant  then  applied  for  the  written 
lease,  and  thereupon  got  a  stay  of  proceedings  on  the  distress 
warrant.  The  plaintiffs'  solicitor  then  prepared  a  draft  of 
a  lease  and  left  it  with  defendant.  He  kept  it  for  three 
or  four  weeks,  and  objected  to  sign  it  on  account  of  some  of 
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the  provisions.  A  new  draft  lease  was  prepared  not  open  to 
the  objections  made,  and  left  with  defendant,  when  he  again 
made  other  and  new  objections,  one  or  two  of  which  the 
plaintiffs  were  not  willing  to  give  way  to,  though  as  to 
others  they  were  willing.  In  the  meantime  the  defendant 
paid  the  year's  rent.  Subsequently  a  quarter's  rent  became 
due,  and  a  distress  was  made  for  that  quarter.  After  that 
was  done  the  plaintiffs  abandoned  further  proceeding  with 
the  distress,  and  on  the  17th  of  September  served  the  defen- 
dant, through  their  attorney,  with  a  written  demand  of  pos- 
session of  the  premises.  When  that  was  served  the  defendant 
said  to  the  plaintiffs'  attorney  that  it  was  just  what  he 
wished  should  be  done,  and  that  the  attorney  might  go  and 
take  possession  of  the  premises.  The  attorney  stated  that 
he  would  go  there  with  defendant  and  at  once  take  the  pos- 
session, and  defendant  replied  not  just  at  that  moment,  for 
there  were  some  things  which  he  wished  first  to  remove.  He 
made  a  claim  for  improvements  he  had  made  on  the  premises 
under  the  former  term,  but  he  said  as  the  plaintiffs  had  de- 
manded possession  they  might  take  the  premises,  and  he 
would  bring  his  action  for  the  improvements.  Nothing 
further  being  done,  the  plaintiffs,  on  the  2nd  of  October, 
commenced  this  action. 

A  verdict  was  taken  for  the  plaintiffs,  with  leave  to  the 
defendant  to  move  the  court  to  enter  a  verdict  for  him, 
if  the  court  should  be  of  opinion  upon  the  evidence  that 
the  defendant  was  entitled  to  six  months'  notice  to  quit 
before  action  brought. 

Campbell,  Q.  C,  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  defendant. 

Miehards,  Q.  C,  shewed  cause.  He  cited  Hegan  v. 
Johnson,  2  Taunt.  148;  Dunk  v.  Hunter,  5  B.  &  Al.  322; 
Regnart  v.  Porter,  7  Bing.  451 ;  Mechelen  v.  Wallace,  7 
A.  &  E.  54;  Mclnnes  v.  Stinson,  8  C.  P.  34;  Vincent  v. 
Godson,  4  DeG.  M.  &  G.  546 ;  Whitehead  v.  Clifford,  5 
Taunt.  618;  Grimman  v.  Legge,  8  B.  &  C.  324;  Nickells 
V.  Atherstone,  10  Q.  B.  944 ;  Dodd  v.  Acklom,  6  M.  iSc  Gr. 
672;  Cannan  V.  Hartley,  9  0.  B.  634;  Doe  Burr  v.  Denison, 
8  U.  C.  R.  185;  Price  v.  Worwood,  4  H.  &  N.  512. 
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Campbell,  Q.  C,  contra,  cited  Doe  Ljnde  v.  Merritt,  2 
U.  C.  R.  410. 

Robinson,  C.  J. — The  defendant  in  this  case  being  served 
with  the  writ  of  ejectment,  gave  notice  that  '''besides  denying 
the  ^plaintiffs'  title''  he  claimed  a  right  to  the  possession  as 
plaintiffs'  tenant.  But  his  putting  the  plaintiffs  to  proof  of 
title  by  giving  them  notice  that  he  denied  it  was  a  disclaimer, 
and  disabled  him  from  insisting  on  a  notice  to  quit.  Though 
he  could  not  in  fact  at  the  trial  put  the  plaintiffs  to  proof  of 
title,  yet  quantum  in  illo  he  disclaimed. 

Again,  after  what  occurred  between  the  plaintiffs'  agent 
and  the  defendant  on  the  17th  of  September,  the  defendant 
could  not  set  up  as  a  defence  to  the  ejectment  the  want  of 
notice  to  quit,  for  he  had  declared  himself  ready  and  willing 
to  leave,  and  only  wanted  time,  he  said,  to  remove  some 
things  from  the  house. 

It  was  not  shewn  or  pretended  that  he  had  not  time 
allowed  him  to  do  this,  and  when  the  plaintiffs  found  he 
would  not  go,  and  brought  their  action  three  weeks  after- 
wards, the  defendant  could  not  be  allowed,  I  think,  to  retract 
from  what  he  had  said  he  would  do,  and  thus  throw  the  costs 
of  the  ejectment  on  the  plaintiffs. 

This  view  of  the  case  is  independent  of  the  point  made  on 
the  part  of  the  plaintiffs,  that  a  person  in  under  an  agreement 
to  take  a  lease,  and  then  not  accepting  a  lease,  cannot  insist 
on  being  looked  upon  as  a  tenant.  I  think  it  probable  that 
this  objection  might  not  be  found  tenable  under  the  circum- 
stances. 

In  my  opinion  the  rule  should  be  discharged. 

Burns,  J. — I  take  it  to  be  quite  clear  from  the  cases  of 
Knight  V.  Benett,  (3  Bing.  361,)  and  Doe  Westmoreland  v. 
Smith,  (1  M.  &  R.  137,)  and  Doe  Thompson  v.  Amey, 
(12  A.  &  E.  476,)  that  after  the  defendant  had  paid  a 
year's  rent  pending  the  negotiation  for  the  new  lease,  he 
was  legally  in  the  position  of  being  a  tenant  from  year  to 
year ;  and  the  question  is  whether  that  position  was  altered 
in  consequence  of  what  took  place  on  the  1 7th  of  September, 
1860,  or  afterwards. 
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It  does  not  appear  to  me  this  case  comes  within  the 
case  of  Doe  Lynde  v.  Merritt,  (2  U.  C.  R.  410,)  because, 
although  the  defendant  was  in  possession  upon  a  verbal 
arrangement  in  that  case  for  four  years,  yet  long  before  the 
expiration  of  the  first  year  the  parties  entered  into  a  new 
agreement,  under  which  the  defendant  agreed  to  give  up  and 
surrender  at  the  end  of  the  first  year.  It  was  quite  compe- 
tent for  the  parties  to  make  such  new  arrangement,  and 
when  made  it  was  reasonable  to  hold  the  defendant  to  it. 

In  this  case  the  plaintiffs  after  the  payment  of  the  year's 
rent  treated  the  defendant  still  as  tenant,  for  a  distress  was 
made  for  another  quarter's  rent,  but  that  was  abandoned 
upon  the  idea  that  they  had  a  right  to  treat  the  defendant  as 
tenant  at  will,  and  to  determine  that  tenancy  by  a  demand 
of  possession.  Accordingly,  on  the  17th  of  September  a 
demand  of  possession  was  made,  and  the  defendant  said  in 
answer  to  it,  that  it  was  just  what  he  wanted,  and  he  would 
give  up  the  possession,  but  when  the  plaintiffs'  attorney  de- 
sired to  follow  that  up  by  having  the  possession  given  at 
once,  the  reply  was,  not  just  then,  as  the  defendant  desired 
to  remove  some  things  first.  The  plaintiffs  were  not  in  a  legal 
position  to  terminate  the  tenancy  by  a  demand  of  possession, 
and  the  only  question  there  can  be  is  whether  when  the  demand 
was  made  the  defendant  assented  to  it,  and  whether  what  he 
answered  to  the  demand  and  what  took  place  was  equivalent 
to  a  new  agreement,  by  which  the  yearly  tenancy  was  put 
an  end  to,  and  whether  from  thenceforward  the  defendant 
was  a  trespasser. 

I  am  not  able  to  see  it  in  that  light.  Had  the  defendant 
quitted  the  premises  in  consequence  of  that  demand,  then 
no  doubt,  although  the  demand  was  not  legal,  yet  by  com- 
plying with  it  there  would  be  a  surrender  of  the  term.  I  do 
not  see  that  the  defendant  saying  the  demand  of  possession 
was  just  what  he  wanted,  and  that  the  attorney  might  go 
and  take  possession,  when  that  was  accompanied  by  declin- 
ing to  give  up  until  he  had  removed  his  things,  converted 
the  tenancy  from  year  to  year  into  one  at  will,  or  that  such 
answer  amounted  to  an  agreement  which  would  enable  the 
plaintiff  to  treat  the  defendant  as  a  trespasser  thenceforth. 
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No  time  was  agreed  upon  when  possession  should  be  given, 
and  no  time  fixed  when  the  defendant's  things  should  be 
removed,  and  it  was  quite  plain  the  plaintiffs'  attorney  did 
not  go  to  the  defendant  with  any  idea  that  he  was  making 
any  new  arrangement  by  which  the  position  of  landlord  and 
tenant  was  to  be  changed,  for  the  attorney  went  simply  to 
demand  possession  on  the  idea  that  the  defendant  was  then 
nothino:  more  than  a  tenant  at  will.  If  the  defendant  chose 
to  remain,  as  he  did  do,  and  hence  this  action,  I  do  not  see 
that  his  position  was  at  all  altered  by  what  took  place,  or 
that  there  was  any  new  perfected  agreement  definitely  come 
to  between  them. 

Then  has  he  disabled  himself  from  claiming  to  be  still  the 
plaintiffs'  tenant,  and  entitled  to  have  the  regular  notice  to 
quit  ?  It  does  not  appear  to  me  he  has.  I  do  not  think 
there  was  any  conversion  of  the  yearly  tenancy,  which  then 
existed,  into  a  holding  which  entitled  the  plaintiffs  to  sue  at 
once.  The  notice  which  the  defendant  gave,  after  being 
served  with  the  writ  of  ejectment,  is  only  a  denial  of  the 
plaintiffs'  title  to  the  possession  of  the  premises,  and  not  a 
denial  of  the  title  to  the  land.  If  the  plaintiffs  be  not  enti- 
tled to  the  possession  without  giving  the  six  months'  notice 
to  quit,  then  the  defendant's  notice  of  claim  is  right,  and  it 
is  true,  as  the  defendant  says  in  his  notice,  that  he  is  enti- 
tled to  the  possession  as  tenant  to  the  plaintiffs.  There  is 
no  inconsistency  between  the  two  statements,  and  no  putting 
the  plaintiffs  to  prove  title  to  the  land.  The  question  of 
possession  is  alone  in  dispute,  and  the  tenant  may  claim  a 
right  to  that  against  his  landlord. 

McLean,  J.,  concurred  with  the  Chief  Justice. 

Rule  discharged,  Burns,  J.,  dissenting. 


256    queen's  bench,  MTCHAELMAS  TERMj  24  VIC,  1860. 


Tyson  v.  The  Grand  Trunk  Railway  Company  of 
Canada. 

Neglect  to  give  signals — Collision — Mismanagement  of  plaintiff — Liability. 

Where  a  railway  train  in  approaching  a  crossing  neglects  to  give  the  proper 
signals,  the  company  will  not  be  relieved  from  liability  because  the  person 
»    whose  cattle  were  run  over  did  not  take  the  best  means  to  avoid  the  acci- 
dent, or  because  his  horses  were  unmanageable. 

Action  for  the  loss  of  a  mare  and  destruction  of  a  waggon 
of  the  plaintiff,  through  the  negligence  of  defendants,  in 
omitting  to  give  the  proper  signal  of  the  approach  of  one  of 
their  trains  to  a  road  crossing. 

Plea^  not  guilty,  by  Consol.  Stats.,  ch.  66,  sec.  83. 

At  the  trial,  at  Berlin,  before  Hagarty^  J.,  a  verdict  was 
found  for  the  plaintiff  for  $130. 

Bell,  (of  Belleville,)  obtained  a  rule  nisi  to  enter  a  non- 
suit on  the  following  exceptions  taken  at  the  trial :  1.  That 
there  was  no  evidence  to  prove  the  plaintiff's  right  to  re- 
cover. 2.  That  the  accident  was  shewn  to  be  attributable 
to  the  plaintiff's  horse  being  unmanageable,  and  to  the  want 
of  care  in  the  servant,  3.  That  the  plaintiff  did  not  use  cau- 
tion to  avoid  the  accident — or  for  a  new  trial  on  the  law 
and  evidence. 

Thomas  Miller  shewed  cause,  and  cited  Shields  v.  Grand 
Trunk  R.  W.  Co.,  7  C.  P.  Ill ;  Butterfield  v.  Forrester,  11 
East  60 ;  Bridge  v.  Grand  Junction  R.  W.  Co.,  3  M.  k  W. 
244  ;  Smith  v.  Dobson,  3  M.  &  G.  59  ;  Davies  v.  Mann,  10 
M.  &  W.  546 ;  Martin  v.  The  Great  Northern  R.  W.  Co., 
16  C.  B.  19T. 

G-al%  Q.  C,  supported  the  rule,  citing  Tuff  v.  Warman,  5 
C.  B.  N.  S.  585. 

The  facts  are  stated  in  the  judgment  of  the  court  de- 
livered by 

Robinson,  C.  J. — The  plaintiff 's  mare  was  killed  by  col- 
lision with  the  defendants'  railway  trainj  at  a  point  where 
the  railway  crossed  a  highway. 

The  neglect  complained  of  was  that  the  defendant's  ser- 
vants omitted  to  ring  a  bell  or  sound  a  whistle  until  within 
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24  or  25  rods  of  the  crossing,  instead  of  giving  the  signal  at 
the  distance  of  80  rods,  as  the  law  requires. 

The  plaintiff's  complaint  of  omission  in  this  respect  was 
abundantly  supported  by  evidence. 

On  the  other  hand,  the  defendants*  conductor  in  charge 
of  the  train,  the  engine-driver,  and  the  baggage-man,  all 
swore  positively  that  the  whistle  was  sounded  before  the 
train  got  to  within  80  rods  of  the  crossing.  Two  of  them 
said  that  it  was  sounded  when  they  were  120  rods  distant. 

The  evidence  was  so  contradictory  that  the  jury  had  to 
determine  on  which  side  the  evidence  preponderated.  We 
think  we  cannot  find  fault  with  their  verdict ;  we  certainly 
cannot  feel  satisfied  that  it  was  wrong.  It  is  remarkable 
that  no  passenger  in  the  train  was  called  as  a  witness  on 
either  side. 

The  evidence  was  of  that  character  that  a  verdict  given 
either  way  ought  to  settle  that  question  of  fact.  We  mean, 
as  to  whether  the  proper  signals  were  given  in  time. 

It  does  not  appear  to  us  that  there  is  any  ground  for 
raising  a  question  of  law  in  the  case,  such  as  is  attempted  to 
be  raised  by  the  rule.  Where  there  is  a  neglect  to  give  the 
proper  signals,  and  an  accident  happens  at  the  crossing,  we 
do  not  think  the  company  can  be  exonerated  from  liability, 
by  shewing  that  the  man  who  suffers  by  the  accident  did  not 
manage  so  well  as  he  might  have  done  under  the  circum- 
stances, or  that  his  horse  was  restive  and  unsteady. 

All  people  have  not  equal  judgment,  nor  equal  presence 
of  mind,  nor  equal  experience  in  such  matters.  If  those 
signals  which  the  law  requires  are  given,  then  the  company 
will  in  general  be  safe  from  liability,  and  people  must  keep 
out  of  the  way  at  their  peril ;  but  where  that  precaution, 
which  should  never  be  neglected,  and  can  be  always  easily 
observed,  is  omitted,  the  train  may  come  unexpectedly  upon 
the  person  travelling  along  the  road,  and  its  approach  may 
not  happen  to  be  observed  from  various  causes;  and  he  has 
not  the  chance  in  consequence,  which  the  law  intends  he 
shall  have,  of  considering  what  he  is  to  do,  or  he  has  not 
time  to  do  it. 

It  is  not  to  be  expected  that  none  but  steady  and  well 
33  VOL.  XX. 
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broke  horses  and  skilful  drivers  will  be  using  the  road ;  and 
it  does  not  lie  in  the  mouth  of  a  railway  company  to  say, 
"If  we  did  not  give  the  proper  signals  to  announce  our 
approach,  still  it  would  not  have  signified  if  you  had  been 
quick  and  sharp,  and  had  kept  a  good  look  out,  and  had 
made  no  mistake  in  your  hurry ;  and  if  your  horse  had  been 
steady  and  manageable,  and  had  had  sense  enough  not  to  be 
frightened." 

These  cases  of  collision  on  railways  are  among  the  most 
unsatisfactory  that  juries  have  to  deal  with,  from  the  diffi- 
culty of  getting  clearly  at  the  real  facts.  On  the  one  hand, 
when  the  signals  have  been  properly  given,  it  seems  generally 
possible  to  find  persons  who  having  been  either  in  or  near  the 
train  are  ready  to  give  evidence  that  they  heard  no  bell  or 
whistle,  and  this  may  well  have  happened  from  their  not 
thinking  of  it  at  the  moment,  and  so  not  noticing  the  signals. 
And,  on  the  other  hand,  there  is,  we  must  say,  too  much 
reason  to  fear  that  a  neglect  to  give  the  signals  at  the  proper 
time,  and  to  continue  them  as  they  proceed  to  the  crossing, 
is  a  matter  of  very  common  occurrence,  so  much  so  as  to 
make  it  incumbent  on  railway  companies  for  their  Own  sakes 
to  be  most  earnest  with  their  servants  upon  that  point. 

We  do  not  think  we  should  set  aside  this  verdict,  especially 
as  it  is  not  of  large  amount. 

Rule  discharged. 


McLeod  v.  McKay  and  Kenne1)Yv 

Joint  note— Mortgage  hy  one  maker — Merger — Pleading. 

To  an  action  on  a  joint  promissory  note  made  by  M.  and  K.,  each  pleaded 
separately  that  after  the  note  fell  due,  M.,  by  indenture,  covenanted 
with  the  plaintiff  to  pay  him  $319,  (a  sum  less  by  $2.80  than  the  amount 
of  the  note,)  with  interest  at  15  per  cent.,  in  one  year,  and  delivered 
said  indenture  to  the  plaintiff,  who  accepted  it ;  and  that  the  money 
mentioned  in  the  declaration  and  in  the  indenture  was  the  same. 

Heldy  on  demurrer,  pleas  good,  though  the  indenture  was  not  alleged  to 
have  been  accepted  in  satisfaction,  and  the  sum  secured  by  it  was  less 
than  the  note. 

Appeal  from  the  county  court  of  Oxford. 

Action  on  a  promissory  note  made  by  defendants,  on  the 
9th  of  April,  1857,  for  £80  9s.,  payable  six  months  after 
date  to  the  plaintiff. 
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Plea,  by  defendant  McKay,  that  by  indenture,  dated  the 
11th  of  February,  1858,  and  after  the  accruing  of  the  causes 
of  action  in  the  declaration,  made  between  the  said  McKay 
and  the  plaintiff,  the  said  McKay  covenanted  with  the  plain- 
tiff to  pay  to  the  said  plaintiff  $319,  with  interest  from  the 
date,  at  the  rate  of  fifteen  per  cent,  per  annum,  in  one  year 
from  the  date  of  said  indenture,  and  delivered  the  said  in- 
denture to  the  plaintiff,  who  then  accepted  the  same  from 
defendant;  and  the  defendant  further  says  that  the  said  suras 
of  money  in  the  declaration  and  in  the  said  indenture  men- 
tioned are  the  same  identical  moneys,  and  not  other  or  dif- 
ferent moneys ;  by  means  whereof  the  said  cause  of  action 
became  merged  and  discharged. 

The  defendant  Kennedy  in  another  plea  set  up  the  same 
mortgage  as  a  bar  to  the  action  against  him  on  the  note. 

The  plaintiff  demurred  to  each  plea,  on  the  ground  that 
the  joint  debt  of  the  two  defendants  could  not  be  merged  by 
the  consent  of  one  only. 

)  On  this  demurrer  judgment  was  given  for  defendants,  and 
the  plaintiff  appealed. 

The  learned  judge  of  the  county  court  referred  in  his 
judgment  to  Loomis  v.  Ballard,  7  U.  C.  K.  366 ;  King 
V.  Hoare,  13  M.  &  W.  494 ;  Harris  v.  Dunn,  18  U.  C.  E. 
352 ;  Bell  v.  Banks,  3  M.  &  G.  266 ;  Nicholson  v.  Kevill, 
4  A.  &  E.  675 ;  Mathewson  v.  Brouse,  1  U.  C.  R.  272. 

D.  Gr.  Miller,  for  the  appellant. 

Crombie,  contra,  cited  Siddall  v.  Rawcliffe,  1  Cr.  &  M. 
487;  Bedford  v.  Deakin,  2  B.  &  Al.  210. 

RoBiNSON)  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  judgment  of  the  county  court  was  correct, 
for  the  plea  of  merger  in  the  security  given  by  mortgage  by 
the  principal  debtor  was  a  good  defence. 

I  refer  to  Kerr  et  al.  v.  Hereford  et  al.  in  this  court,  (17 
U.  C.  R.  158,)  to  the  Commercial  Bank  v.  Cuvillier,  (18  U. 
C.  R.  378,)  in  addition  to  the  cases  cited,  and  to  Bell  v. 
Banks,  (3  M.  &  Gr.  258,)  and  especially  to  the  judgment 
of  Maule,  J.,  in  that  case. 
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There  are  two  grounds,  however,  peculiar  to  this  case,  on 
which  we  have  some  doubt.  This  mortgage  was  not  given 
till  after  the  breach  of  the  contract  upon  the  note,  and 
therefore  it  should  more  properly  have  been  pleaded  by  way 
of  accord  and  satisfaction,  which  is  not  done  here.  But 
still  if  it  has  the  effect  in  law,  as  we  think  it  has,  of  extin- 
guishing ipso  facto  the  demand  upon  the  note  against  the  joint 
contractor  who  gives  it,  it  does  equally  by  law  discharge  the 
other  joint  contractor,  that  is,  where  no  agreement  to  the 
contrary  appears  ;  and  if  the  legal  effect  of  giving  the  mort- 
gage is  to  discharge  both,  where  nothing  appears  to  shew 
that  the  remedy  upon  the  note  was  intended  to  be  reserved 
against  both  or  either,  then  we  think,  under  the  present  sys- 
tem of  pleading,  the  defence  cannot  be  held  insufficient 
because  it  is  not  put  in  a  shape  inconsistent  with  fact.  If 
we  must  hold  that  both  are  discharged  without  any  proof  of 
an  agreement  to  accept  in  satisfaction,  then  it  cannot  be 
necessary  in  point  of  substance  to  aver  what  could  not  be 
proved,  and  is  not  necessary  to  make  the  defence  a  good 
one. 

Then  there  is  here  the  further  circumstance,  that  the  debt 
secured  by  mortgage  is  less  by  14s.  than  the  debt  due  in 
the  first  instance  by  the  note.  But  the  note  was  long  d^ie 
when  the  mortgage  w^as  given.  The  interest  and  a  trifle 
more  may  have  been  paid,  thereby  making  the  amount  a 
little  less,  and  the  plea  states  the  debt  to  be  the  same. 

Appeal  dismissed  with  costs. 


Regina  v.  Reopellb. 

Indictment — Forgery — Order  for  payment  of  money. 

Renfrew,  June  13tli,  1860. 

'♦Mr.  McKay, 

*'  Sir — Would  you  be  good  enough  as  for  to  let  me  have  the  loan 
of  ten  dollars  for  one  week  or  so,  and  send  it  by  the  bearer  immediately, 
and  much  oblige — Your  most  humble  servant. 

(Signed)       J.  ALMIRAS,  P.  P." 

Held,  not  an  order  for  the  payment  of  money,  within  the  Consol.  Stats.  C, 
ch.  94. 


The  prisoner  was  tried  and  convicted  at  Perth,  before 
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Bohinson,  C.  J.,  upon  an  indictment  which  charged  him 
with  feloniously  forging  *'an  order  for  the  payment  of 
money  "  with  intent  to  defraud  one  William  McKay,  con- 
trary to  the  statute. 

The  instrument  or  paper  forged  was  in  these  words  : 

Renfrew,  June  13,  1860. 

Mr.  McKay, 

Sir — Would  you  be  good  enough  as  for  to  let  me 
have  the  loan  of  ten  dollars  for  one  week  or  so,  and  send  it 
by  the  bearer  immediately,  and  much  oblige  your  most 
humble  servant. 

(Signed)       J.  ALMIRAS,  P.  P. 

• 

The  defendant  was  a  French  Canadian  youth.  It  was 
clearly  proved  that  he  forged  this  writing  in  the  name  of 
J.  Almiras,  who  was  the  Roman  Catholic  parish  priest  in 
the  village  of  Renfrew,  who  had  dealings  with  McKay,  a 
store-keeper  in  the  village,  to  whom  it  was  addressed. 

McKay  gave  the  ten  dollars  to  the  person  who  brought 
the  writing,  and  who,  it  appeared  by  the  evidence,  was  not 
the  prisoner,  but  some  one  by  whom  he  had  sent  it.  The 
grand  jury  ignored  the  count  for  uttering. 

It  did  not  appear  that  Almiras  had  any  money  in  McKay's 
hands,  or  any  right  to  draw  upon  him,  but  being  a  customer 
of  McKay,  in  whom  McKay  had  confidence,  the  latter  paid 
it  at  once,  supposing  the  signature  to  be  genuine. 

The  case  was  very  clear  upon  the  evidence.  The  only 
doubt  was  whether  the  writing  could  be  treated  as  "an  order 
for  the  payment  of  money,"  and  the  prisoner  having  been 
found  guilty,  the  learned  chief  justice  reserved  that  point 
for  the  consideration  of  the  Court  of  Queen's  Bench. 

M,  A.  Harrison,  for  the  Crown,  cited  Regina  v.  Tuke, 
17  U.  C.  R.  296,  Chy.'  Stats.,  vol.  ii.,  229,  note. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  sole  question  is  whether  this  instrument  is  an  order 
for  the  payment  of  money  within  the  statute,  ch.  94,  of  the 
Consolidated  Statutes  of  Canada.  We  are  of  opinion  that  it 
is  not.   The  case  is  distinguishable  from  Tuke's  case.  (17  U. 
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C.  E..  296.)  This  is  no  order  for  the  payment  of  money,  as 
it  appeared  to  us  the  writing  in  Tuke's  case  was,  although  it 
had  the  words  "please  let,"  &c.,  and  "You  will  oblige," 
&c.,  which  are  mere  words  of  courtesy,  and  do  not  make  the 
instrument  less  an  order.  They  are  often  used  in  bank 
cheques,  even  where  the  person  signing  them  has  a  perfect 
right  to  draw  in  a  more  peremptory  style. 

This  is  not  an  instrument  of  any  mercantile  or  commercial 
character  whatever.  It  is  merely  a  letter  soliciting  a  loan, 
and  for  the  money  advanced  upon  it  no  action  would  lie  upon 
the  instrument  as  an  inland  bill  or  draft,  but  only  for  money 
lent,  of  which  the  writing  would  be  evidence.  At  the  utmost 
it  is  a  request  to  pay  money,  which  is  not  what  it  is 
called  in  the  indictment,  and  upon  which  indeed  the  defend- 
ant could  not  have  been  indicted,  as  he  might  have  been  upon 
a  request  to  deliver  goods. 

We  think  the  prisoner  ought  not  to  have  been  convicted, 
and  shall  so  certify. 

Conviction  set  aside. 


Shaw  v.  Ross. 

Action  for  land  sold — Plea,  payment- — Equitable  replication. 

To  a  declaration  on  the  common  count  for  land  sold,  defendant  pleaded 
payment,  and  the  plaintiff  replied  on  equitable  grounds,  as  to  £316,  part 
of  the  money  claimed,  that  the  cause  of  action  was  for  land  conveyed  by 
the  plaintiff  to  defendant  by  a  certain  indenture,  in  consideration  of 
£930,  the  receipt  whereof  was  then  acknowledged  ;  that  notwithstanding 
said  acknowledgment  the  defendant  had  not  paid  the  said  sum  of  £316, 
but  the  same  remained  due,  and  defendant  since  the  date  of  this  inden- 
ture had  always  been  in  possession  of  the  land. 

Held,  on  demurrer,  a  bad  replication,  as  shewing  the  plaintiff 's  right  to  be 
an  equitable  one  only. 

Declaration  on  the  common  counts,  for  land  sold  and 
conveyed,  for  interest,  and  on  account  sated^  ^      'i  - 
Plea,  payment. 

Replication,  on  equitable  grounds,  so  far  as  the  plea 
relates  to  the  sum  of  .£316  12s.  lid.,  parcel  of  the  moneys 
in  the  declaration  mentioned,  that  the  cause  of  action  in  the 
declaration  mentioned  is  for  a  messuage  and  land  sold  and 
conveyed  by  the  plaintiff  to  the  defendant^  in  and  by  an  in- 
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denture  made  on  the  1st  of  September,  1855,  in  pursuance  of 
the  act  to  facilitate  the  conveyance  of  real  property,  between 
the  plaintiff  and  the  defendant,  under  their  hands  and  seals, 
by  which  indenture  it  was  witnessed  that  the  plaintiff,  in 
consideration  of  the  sum  of  £930,  then  paid  by  the  defend- 
ant to  the  plaintiff,  the  receipt  whereof  was  then  acknow- 
ledged, did  grant  unto  the  defendant,  his  heirs  and  assigns 
for  ever,  the  messuage  and  lands  aforesaid  ;  and  the  plaintiff 
saith  that,  notwithstanding  the  said  acknowledgment  of  pay- 
ment of  the  said  sum  of  £930,  in  the  said  indenture  acknow- 
ledged, and  the  estoppel  thereby  made,  the  defendant  hath 
not  in  fact  paid  the  said  sum  of  £316  12s.  lid.,  parcel 
thereof,  but  the  same  remains  due  and  unpaid  from  the 
defendant  to  the  plaintiff,  and  the  defendant  hath  not  before 
action  satisfied  and  discharged  by  payment  the  plaintiff 's 
claim  to  the  said  sum  of  .£316  12s.  lid.,  or  any  part 
thereof,  as  in  the  said  plea  alleged.  And  the  plaintiff 
further  saith  that  from  and  ever  since  the  day  of  the  date  of 
the  said  indenture,  the  defendant  hath  been  in  possession  of 
the  said  messuage  and  lands. 

Demurrer. — That  the  said  replication  admits  that  the 
said  plea  is  a  good  answer  in  law  to  the  declaration,  and 
admits  that  the  plaintiff  is  estopped  at  law  by  his  deed  from 
maintaining  his  action,  and  only  attempts  to  shew  grounds 
for  maintaining  it  in  equity,  whereas  if  the  plaintiff right 
is  an  equitable  right  his  remedy  is  only  in  equity,  and  not 
in  a  court  of  law. 

That  complete  justice  cannot  be  done  by  this  court  in  the 
matter  set  up  by  the  said  replication,  inasmuch  as  this  court 
has  already  decided  in  this  cause  that  the  matters  alleged 
in  the  defendant's  second  plea,  and  which  disclose  equitable 
rights  inconsistent  with  the  plaintiff's  rights  to  the  said 
moneys,  cannot  be  investigated  by  this  court. (a) 

C.  S.  Patterson,  for  the  demurrer,  cited  Shaw  v.  Eoss  17 
U.  C.  R.  257  ;  Gulliver  v.  Gulliver,  1  H.  &  K  174 ;  Dodg- 
son  V.  Scott,  2  Ex.  459 ;  Perley  v.  Loney  et  al.,  18  U.  C. 


(a)  See  Shaw  v.  Ross,  17  U.  C.  R.  257. 
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R.  429 ;  Schlumberger  v.  Lister,  6  Jur.  N.  S.  729 ;  Neave 
V.  Avery,  16  C  B.  328 ;  Wild  v.  Hillas,  32  L.  T.  Rep. 
186  ;  Bennett  v.  Powell,  3  Drewry  329. 

Richards,  Q.  C,  contra,  cited  Wood  v.  Dwarris,  11  Ex. 
493 ;  DePothonier  v.  DeMattos,  1  E.  B.  &  E.  461 ;  Vorley 
V.  Barrett,  1  C.  B.  N.  S.  225. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  our  opinion  this  equitable  replication  to  the  defend- 
ant's plea  of  payment  is  not  a  good  answer  to  it.  The  plea 
is  one  of  payment  in  the  ordinary  form.  The  plaintiff  can- 
not object  to  that  as  an  insufficient  defence  ;  and  he  does 
not  in  terms  deny  its  truth,  but  he  seeks  to  evade  it  by  an- 
ticipating the  proof  which  he  supposes  the  defendant  will 
offer  in  support  of  his  plea.  This  replication,  as  it  seems  to 
us,  amounts  in  effect  to  saying  that  the  plaintiff  has  no 
remedy  at  law  in  the  face  of  his  receipt  under  seal  for  the 
purchase  money,  and  that  he  therefore  comes  into  a  court  of 
law  with  an  equitable  case.  If  he  had  set  out  in  his  declar- 
ation all  the  facts  which  he  states  in  his  replication,  would 
he  have  succeeded  on  such  a  declaration  ?  We  think  not, 
though  a  court  of  equity  would  treat  the  vendee  as  holding 
the  unpaid  purchase  money  in  his  hands  as  trustee  for  the 
vendor. 

Judgment  for  defendant  on  demurrer. 


Thorpe  v.  Oliver. 

False  imprisonment — Evidence  of  arrest — Liability  of  magistrate. 

In  an  action  for  false  imprisonment,  it  appeared  that  the  defendant,  as  a 
I  justice,  ifasued  a  warrant  against  the  plaintiff,  upon  a  complaint  for 

detaining  the  clothes  of  one  K. :  that  the  plaintiff,  on  being  told  by  the 
constable  that  he  had  the  warrant,  went  alone  to  defendant,  heard  the 
evidence,  was  allowed  to  go  away  without  giving  bail,  and  returned  the 
next  day,  when  he  was  discharged. 
Held,  that  no  imprisonment  was  proved,  and  that  defendant,  having  juris- 
diction over  the  subject  matter  of  the  complaint,  was  not  liable  in  tres- 
pass, even  if  the  information  were  insufficient  in  point  of  form. 

Appeal  from  the  county  court  of  Oxford. 

This  was  an  action  for  assault  and  false  imprisonment. 
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Pleay  not  guilty,  by  statute,  Consol.  Stats.  U.  C,  ch.  126, 
sees.  1,  and  10  to  17  inclusive. 

At  the  trial,  it  appeared  that  what  was  complained  of  as 
an  arrest  took  place  under  a  warrant  issued  by  defendant, 
as  a  justice  of  the  peace,  upon  a  complaint  of  one  K.,  which 
was  dismissed  upon  the  hearing,  that  the  plaintiff  had  de- 
tained his  wearing  apparel  after  he,  K.,  had  tendered  the 
full  amount  to  him  for  board. 

The  learned  judge  ruled  that  upon  the  evidence,  which  is 
sufficiently  stated  in  the  judgment  of  this  court,  no  arrest 
was  shewn,  and  that  the  defendant  was  not  liable  unless  he 
acted  maliciously,  which,  if  true,  should  have  been  charged 
in  the  declaration. 

The  jury  thereupon  found  for  defendant.  The  plaintiff 
afterwards  obtained  a  rule  nisi  for  a  new  trial  for  misdirection, 
which  was  discharged,  and  he  appealed  from  the  judgment. 

Beard,  for  the  appellant,  cited  Harris  v.  Dignum,  29  L. 
J.  Ex.  23 ;  Mcintosh  v.  Demeray,  5  U.  C.  R.  343 ;  Riddi- 
ford  V.  Warner,  4  C.  B.  N.  S.  194 ;  Edwards  v.  Hodges, 
15  C.  B.  477  ;  Shea  v.  Cheat,  2  U.  C.  R.  211 ;  Addison  on 
Torts,  400—417,  514 ;  Consol.  Stats.  U.  C,  ch.  126,  sec. 
2 ;  ch.  75,  sec.  4 ;  10  &  11  Vic,  ch.  23. 

0.  S.  Patterson,  contra,  cited  Bross  v.  Huber,  18  U.  C. 
R.  282 ;  Graham  v.  Smart,  lb.  482 ;  Consol.  Stats.  U.  C, 
ch.  75,  sees.  6,  7. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
We  are  of  opinion  that  the  judgment  appealed  from  was 
correct. 

We  do  not  think  that  an  imprisonment  in  this  case  was 
proved.  The  plaintiff  was  not  arrested  by  the  constable ; 
but  on  being  told  by  the  constable  that  he  had  a  warrant 
against  him,  he  went  of  his  own  accord  and  alone  to  the  jus- 
tice, heard  the  evidence  read  by  the  justice,  and  was  then 
allowed  to  go  away  as  he  came.  He  returned  the  next  day, 
and  was  discharged.  Whether  the  justice  would  have  de- 
tained him  at  any  time  during  the  investigation,  if  he  had 
attempted  to  leave  the  room,  we  can  only  conjecture.  We 
34  VOL.  XX. 
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only  know  that  he  took  no  bail  from  him,  but  let  him  go 
where  he  pleased  after  the  examination  on  the  first  day, 
and  that  the  plaintiff  returned  next  morning. 

We  see  no  proof  of  an  interference  with  the  plaintiff's 
personal  liberty,  either  by  the  justice  or  by  the  constable. 
When  the  plaintiff  made  his  appearance  before  the  justice, 
which  he  did  without  being  brought  by  the  constable,  the 
justice  naturally  and  properly  went  on  to  state  to  the  plain- 
tiff the  complaint  which  had  been  made  against  him.  The 
plaintiff  came  voluntarily  in  order  to  hear  it,  and  departed 
when  he  had  heard  it. 

Then,  again,  we  think  the  justice,  upon  the  information 
that  had  been  made  before  him,  was  clearly  within  the  pro- 
tection  given  by  the  Consol.  Stats,  of  U.  C,  ch.  126,  and 
not  liable  to  be  sued  in  trespass.  He  had  jurisdiction  over 
the  subject  matter  of  the  complaint,  under  the  6th  and  7th 
clauses  of  ch.  75 ;  and  if  he  took  an  erroneous  view  of  the 
sufficiency  of  the  information  in  point  of  form  to  shew  a 
sufficient  case  under  the  act,  that  would  not  make  him  liable 
to  be  treated  as  a  trespasser. 

It  is  not  necessary  in  all  cases  to  leave  it  as  a  question  for 
the  jury  whether  a  justice  was  acting  in  the  execution  of  his 
duty,  though  in  some  cases  it  is  proper.  Here  it  is  perfectly 
evident  that  the  defendant  was  so  acting.  There  was  no 
contradiction  in  the  testimony,  nor  the  slightest  ground 
afforded  by  it  for  supposing  that  the  justice  acted  in  wilful 
disregard  of  the  law.    It  is  evident  that  he  did  not. 

Appeal  dismissed,  with  costs. 


Sage  V.  Callage  an. 

Amendment. 

Meld,  that  under  the  circumstances  stated  below,  in  an  action  for  seizing  two 
horses,  the  judge  was  justified  in  allowing  a  waggon  and  set  of  harness 
to  be  inserted  also  in  the  declaration  at  the  trial,  the  defendant's  counsel 
objecting,  but  admitting  that  he  was  not  taken  by  surprise  by  such 
amendment. 

Action  for  unlawfully  converting  to  defendant's  use  one 
horse,  one  mare,  one  double  waggon,  and  set  of  double 
harness,  and  one  pair  of  whipple-trees. 
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Pleas — not  guilty,  and  that  the  goods  were  not  the 
plaintiflf 's.  At  the  trial  at  Woodstock,  before  Hag  arty,  J., 
the  learned  judge  allowed  the  record  to  be  amended,  by 
inserting  the  waggon  and  harness  in  addition  to  the  horses ; 
the  defendant's  counsel  objecting,  but  not  asserting  that  he 
was  taken  by  surprise ;  and  a  verdict  was  found  for  the 
plaintiff  for  ^75. 

Beard,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground, 
among  others,  that  this  amendment  had  been  improperly 
allowed.  He  cited  the  Common  Law  Procedure  Act,  sec. 
222 ;  Bye  v.  Bower,  1  Car.  k  Marsh,  252 ;  Wilkin  v.  Reed, 
15  C.  B.  205  ;  May  v.  Footner,  5  E.  &  B.  507  ;  Brennan  v. 
Howard,  1  H.  &  N.  138. 

D.  (r.  Miller  shewed  cause,  and  cited  Edwards  v.  Levy, 
2  Fos.  &  Fin.  96,  note  h  ;  St.  Losky  v.  Green,  2  Fos.  & 
Fin.  106. 

The  facts  appear  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  read  the  evidence,  and,  in  the  first  place,  we 
think  that  the  judge  was  well  warranted  in  allowing  the 
waggon  and  harness  to  be  inserted  in  the  record  in  addition 
to  the  horses.  The  whole  were  seized  at  one  time  by  the 
sheriff,  as  being  the  property  of  Redmond  Sage,  against 
whom  he  held  an  execution  at  the  suit  of  this  defendant, 
Callaghan.  The  plaintiff  might  no  doubt  have  been  entitled 
to  the  horses,  and  not  to  the  waggon  or  harness ;  and  if  he  had 
intended  to  claim  the  horses  only,  and  the  defendant  under- 
standing that,  had  come  prepared  only  to  vindicate  his  right 
to  have  the  horses  seized,  it  would  clearly  have  been  wrong  to 
have  allowed  the  waggon  and  harness  to  be  added  during  the 
trial,  by  way  of  amendment,  at  least  without  postponing  the 
case  to  the  next  assizes,  if  the  defendant  had  desired  it,  and 
making  the  plaintiff  pay  the  costs  of  the  day ;  but  it  being 
candidly  acknowledged  at  the  trial  on  the  defendant's  part, 
that  he  could  not  complain  that  he  was  taken  by  surprise  by 
having  the  right  to  seize  the  waggon  and  harness  brought  in 
question,  we  think  the  judge  had  a  discretion  to  allow 
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the  amendment.  If  he  had  not  allowed  it  the  defendant 
would  have  been  harrassed  with  another  action. 

The  case  went  fairly  to  the  jury,  and  though  there  may 
be  good  reason  to  doubt  the  good  faith  of  Redmond  Sage, 
yet  the  evidence  fully  supports  the  verdict,  and  we  discharge 
the  rule. 

Rule  discharged. 


McKay  v.  Fee. 

Interest — Recovery  of  principal  and  six  per  cent. — Subsequent  action  on  agree' 
ment  to  pay  a  higher  rate. 

Plaintiff  sued  defendant  as  maker  and  A.  as  endorser  of  two  notes,  adding 
a  count  for  interest,  and  at  the  trial  to  support  this  count  he  offered,  in 
evidence  a  written  undertaking  signed  by  defendant,  and  a  similar  one 
by  A.,  to  allow  him  interest  at  the  rate  of  thirty  per  cent.,  until  payment, 
in  consideration  of  the  plaintiff  allowing  three  months'  time.  The  learned 
judge  ruled  that  the  action  being  joint,  evidence  of  a  separate  liability 
against  either  defendant  could  not  be  received,  and  the  plaintiff  then  took  a 
verdict  against  both  defendants  for  the  amount  of  the  notes  and  interest  at 
six  per  cent.  After  judgment  had  been  entered  up  on  this  and  satisfied, 
he  sued  defendant  on  his  undertaking,  to  recover  24  per  cent.,  the  balance 
of  interest  agreed  to  be  paid  by  it. 

Held,  that  the  judgment  recovered  was  a  bar  to  any  further  claim  for  interest 
upon  the  same  notes. 

This  was  a  special  case  stated  for  the  opinion  of  the  court, 
as  follows  : — 

CASE. 

An  action  was  commenced  in  the  Court  of  Common  Pleas 
by  the  above  named  plaintiff  against  the  above  named  defen- 
dant as  maker,  and  one  Robert  Armour  as  endorser,  of  two 
promissory  notes,  the  one  for  the  sum  of  $231.60,  and  the 
other  for  the  sum  of  $1915.15.  A  count  was  added  in  the 
declaration  for  interest. 

At  the  trial  of  the  cause,  which  took  place  at  the  fall 
assizes  for  l859,  at  Toronto,  evidence  was  offered  to  support 
the  court  for  interest  by  putting  in  the  following  memorandum. 

"  I  undertake  to  allow  Mr.  McKay  the  holder  of  my  pro- 
missory notes  for  $231.60,  and  $1915.15,  respectively,  both 
of  which  matured  on  the  27th  of  December,  1858,  interest 
upon  these  amounts  at  the  rate  of  2 J  per  cent,  per  month, 
until  the  date  of  payment,  in  consideration  of  the  said 
McKay  having  consented  to  give  me  three  months'  time  for 
payment. 

"(Sigiied,)      JOHN  FEE. 
"  Bowmanville,  14th  January,  lfe9." 
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And  a  similar  memorandum  signed  by  the  defendant  Robert 
Armour. 

At  the  trial,  at  Toronto,  before  Draper,  C.  J.,  the  learned 
judge  ruled  that  being  a  joint  action  against  maker  and  en- 
dorser, evidence  could  not  be  offered  of  any  separate  liability 
against  either.  The  plaintiff  abandoned  any  claim  on  the 
memorandum  in  that  form  of  action,  and  a  verdict  was  taken 
against  the  defendant  as  maker,  and  the  said  Robert  Armour 
as  endorser,  for  the  amount  of  the  two  promissory  notes,  and 
interest  up  to  date  of  verdict  at  six  per  cent.,  and  judgment 
for  the  same  was  entered  upon  the  24th  day  of  October, 
1859,  which  judgment  has  been  since  satisfied. 

This  action  has  now  been  brought  against  the  defendant 
to  recover  interest  on  the  memorandum  above  mentioned. 

It  is  admitted  that  the  period  for  which  the  six  per  cent, 
was  taken  covers  that  portion  of  the  period  for  which  the 
interest  is  now  demanded  at  the  greater  rate  up  to  the  date 
of  the  entry  of  the  said  judgment,  and  that' the  principal 
sums  are  identical,  but  the  plaintiff  demands  twenty-four  per 
cent.,  being  the  thirty  per  cent,  in  the  memorandum,  less 
six  per  cent,  recovered. 

The  defendant  contends  that  the  judgment  recovered  for 
the  six  per  cent,  is  a  bar  to  the  recovery  of  any  other  amount 
of  interest  on  the  above  mentioned  memorandum,  and  that 
the  verdict  rendered  on  the  said  notes  with  legal  interest, 
and  the  judgment  entered  thereon,  is  a  complete  bar  to  the 
recovery  of  the  interest  claimed  in  this  action,  and  that  this 
action  must  fail. 

If  the  court  shall  be  of  opinion  that  the  judgment  recovered 
for  interest  at  the  rate  of  six  per  cent,  on  the  original  amount 
due  up  to  the  date  of  the  said  judgment,  does  not  bar  the  re- 
covery of  the  interest  claimed  in  this  action,  judgment  is  to 
be  entered  for  the  plaintiff  for  the  amount  of  interest  at  the 
rate  of  twenty-four  per  cent,  a  year  on  the  principal  sum, 
from  the  date  of  said  agreement  to  the  date  of  payment,  or  a 
less  sum  up  to  the  date  of  entering  judgment  in  this  action, 
or  less  rate,  as  the  court  may  see  fit  to  award. 

If  the  court  shall  be  of  opinion  that  no  portion  of  the  said 
twenty-four  per  cent,  can  be  recovered  after  recovery  of 
judgment  for  six  per  cent.,  then  judgment  is  to  be  entered 
for  the  defendant  with  costs  of  suit. 

Cameron,  Q.  C,  for  the  plaintiff,  cited  Seddon  v.  Tutop, 
6  T.  R.  607;  Hadley  v.  Green,  2  Or.  &  J.  374. 

McMichael,  contra,  cited  1  B.  &  B.  432 ;  Lord  Bagot  v. 
Williams,  3  B.  &  C.  235. 
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EOBINSON,  C,  J.,  delivered  the  judgment  of  the  court. 

We  think  there  can  be  no  further  recovery  upon  the 
promissory  notes  after  judgment  obtained  against  both  the 
parties  for  the  sums  payable  with  six  per  cent,  interest, 
which  judgment  moreover  has  been  satisfied.  The  interest 
was  an  accessory  to  the  debt,  damages  in  effect  for  de- 
taining it,  and  such  interest  as  the  plaintiff  shewed  himself ' 
entitled  to  in  the  opinion  of  the  court  and  jury  on  the  former 
trial  covered  the  whole  period  up  to  the  judgment.  Can 
there  then  be  another  recovery  for  interest  for  forbearance 
of  the  same  debt,  for  the  same  period  of  time  ?  We  think 
there  cannot  be. 

Admitting  that  the  special  agreement  for  paying  so  exhor- 
bitant  a  rate  of  interest  could  be  enforced  against  each  on  his 
separate  undertaking,  the  plaintiff  might  have  sued  each 
separately,  and  might  have  advanced  in  support  of  each 
action  this  special  agreement  signed  by  each  defendant 
respectively. 

Whether  it  was  quite  clear  that  he  could  not  have  the 
same  advantage  in  an  action  under  the  statute  against  the 
maker  and  endorser,  we  need  not  give  any  opinion.  The 
learned  judge  at  the  trial  decided  that  question  at  the  time, 
and  the  plaintiff  acquiesced,  and  took  his  verdict  for  the 
interest  at  six  per  cent.,  and  has  entered  judgment  on  it. 
We  think  after  this  he  can  sue  for  no  more  interest  on  those 
notes,  though  he  has  endeavoured  to  recover  upon  the  special 
agreement  respecting  interest,  as  for  a  distinct  and  indepen- 
dent cause  of  action. 

Judgment  must  in  our  opinion  be  entered  for  the  defendant. 

Judgment  for  defendant. 


Robinson  v.  Grange. 

Appeal  from  county  court — Application  to  amend  judgment — Delay. 

On  appeal  from  a  county  court  this  court  reversed  the  judgment  below,  dis- 
charging a  rule  nisi  to  enter  a  verdict  for  defendant,  which  appeared  by 
the  appeal  books  to  have  issued,  and  made  absolute  that  rule.  Six  terms 
afterwards  the  plaintiff  moved  to  amend  the  judgment  by  granting  a  new 
trial,  on  affidavits  that  no  leave  was  reserved  in  the  court  below  to  enter 
a  verdict  for  defendant ;  but  this  court  refused  to  interfere. 

In  this  case  an  appeal  came  from  the  county  court  of 
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Brant,  from  a  judgment  given  there,  discharging  a  rule 
nisi  to  enter  a  verdict  for  defendant,  (instead  of  a  verdict 
that  had  been  given  for  the  plaintiff  on  the  trial,)  or  to  grant 
a  new  trial  on  the  law  and  evidence,  &c. 

This  court  considered  that  the  plaintiff  had  failed  in  mak- 
ing out  a  cause  of  action  against  the  defendant  for  neglect 
in  not  seizing  and  selling  under  a  fi.  fa.  at  Robinson's  suit ; 
and  the  principal  ground  of  the  judgment  was,  that  the 
plaintiff  failed  in  shewing  that  the  stock  in  a  building  society, 
which  he  had  desired  the  sheriff  to  seize  and  sell,  belonged 
to  the  debtor.  Banks.  They  reversed  the  judgment  dis- 
charging the  rule,  and  made  it  absolute  for  entering  a  ver- 
dict for  defendant,  as  they  thought  the  court  below  should 
have  done,  looking  at  the  terms  of  the  rule  nisi.  This  judg- 
ment was  given  in  Easter  Term,  1859,  and  is  reported  in  18 
U.  C.  R.  260. 

B.  A.  Harrison  in  this  term  moved  to  amend  the  judg- 
ment by  granting  a  new  trial,  instead  of  ordering  a  verdict 
for  the  defendant  to  be  entered,  upon  an  affidavit,  stating 
that  at  the  trial  in  the  county  court  no  leave  to  enter  a 
verdict  for  the  defendant  was  reserved.  He  cited  Sutor  v. 
McLean,  8  C.  P.  205;  Walker  v.  King,  6  L.  J.  Ex.  184  N.  S. 

M.  0.  Cameron  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  decline  altering  a  judgment  given  in  court  six  or  seven 
terms  ago.  We  took  it  for  granted  that  the  rule  nisi  was 
ordered  in  the  terms  in  which  it  was  set  forth  in  the  appeal 
book  before  us,  and  we  disposed  of  it  accordingly.  No  ob- 
jection was  taken  to  the  form  in  which  the  rule  nisi  had 
issued  on  the  argument  of  the  appeal,  nor  was  it  stated  in 
affidavits  before  us  in  the  argument  of  the  rule  in  the  county 
court. 

If  there  was  any  thing  wrong,  the  plaintiff  had  ample 
time  and  opportunity  to  have  it  made  right  while  the  case 
was  pending,  after  the  trial  in  the  court  below,  and  after- 
wards while  the  appeal  was  pending  ;  and  if  he  could  be  ex- 
cused for  omitting  this,  at  least  he  should  not  have  allowed 
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such  a  time  to  elapse  without  objecting  after  the  judgment 
in  appeal  had  been  openly  given  in  court. 

Besides,  there  is  really  no  object  in  a  new  trial,  and  if  we 
could  alter  the  judgment  after  the  term  in  which  it  was 
given,  we  should  not  make  such  a  precedent  in  this  case, 
under  the  circumstances,  when  nothing  wrong  was  done  by 
this  court  as  the  appeal  stood  before  us,  and  when  no  object 
would  be  gained  by  interposing. 

Rule  discharged. 


The  Queen  v.  Tisdale  and  Shaver. 

Indictment — JExtortion  hy  magistrates — Joint  offence. 

Where  two  defendants  sat  together  as  magistrates,  and  one  exacted  a  sum 
of  money  from  a  person  charged  before  them  with  a  felony,  the  other  not 
dissenting, 

Held,  that  they  might  be  jointly  convicted. 

Held,  also,  not  indispensable  that  the  indictment  should  charge  them  with 
having  acted  corruptly. 

The  defendants  were  tried  at  Hamilton,  before  McLean.^ 
J.,  and  found  guilty  of  extortion  in  exacting  from  one  David 
Bantenhammer,  charged  with  felony  before  them  as  magis- 
trates, 25s.  as  fees  due  to  them  as  justices,  and  for  fees  for 
his  arrest. 

No  objection  was  taken  to  the  form  of  the  indictment  at 
the  trial. 

Read,  Q.  C,  moved  for  a  new  trial  on  the  law  and 
evidence,  or  to  arrest  the  judgment,  because  the  indictment 
did  not  charge  them  with  acting  corruptly.  It  was  objected 
that  no  joint  offence  was  proved  against  the  defendants,  for 
that,  though  they  sat  together,  one  only  received  seventy-five 
cents,  as  a  fee  which  he  claimed  for  the  discharge  of  the 
defendant,  the  charge  made  against  him  not  being  (as  they 
both  thought)  sustained  by  evidence. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
The  courts  do  not  quash  indictments  for  extortion,  but 
leave  the  defendant  to  demur,  {a)  and  here  we  do  not  see 


{a)  See  Rex  v.  Wadsworth,  5  Mod.  13. 
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any  defect  in  the  indictment,  for  the  word  corruptly  does 
not  appear  to  be  indispensable. 

Two  or  more  persons  may  be  jointly  convicted  of  extortion 
when  they  act  together  and  concur  in  the  demand.  It  is  a 
misdemeanor,  and  all  are  principals. 

We  see  no  ground  for  a  new  trial,  and  do  not  grant  a  rule 
nisi.  The  demand  was  entirely  illegal,  and  it  is  enforced  by 
these  two  defendants  sitting  and  acting  together,  neither 
dissenting.  They  cannot  set  up  as  a  defence  such  extraor- 
dinary ignorance  of  the  law  as  it  would  be  necessary  to 
believe  they  laboured  under  before  it  could  be  credited  that 
they  had  fallen  into  a  mistake  as  to  their  right  to  charge 
the  defendant  with  costs  in  such  a  case,  and  under  such 
circumstances. 

Eule  refused. 


Alexander  Macaulay  v.  Marshall. 

Interpleader — Estoppel. 

Where  in  an  interpleader  issue  (the  execution  creditor  being  defendant)  it 
appeared  that  the  plaintiff  had  taken  a  bill  of  sale  of  the  goods  in  question 
from  the  execution  debtor  while  the  fi.  fa.  -was  in  the  sheriff 's  hands  : 
Held,  that  he  was  not  thereby  estopped  from  denying  the  debtor's  title, 
this  action  not  being  upon  the  deed,  and  between  other  parties. 

Appeal  from  the  county  court  of  Hastings. 

This  was  an  interpleader  issue  to  try  the  right  to  certain  ^ 
goods  seized  by  the  sheriff  of  Northumberland  and  Durham, 
under  a  writ  of  j^.  fa.,  delivered  to  him  on  the  21st  of  June, 
1859,  at  the  suit  of  Scott  Marshall,  defendant  in  the  inter- 
pleader, against  one  Charles  J.  Macaulay. 

The  plaintiff  in  the  interpleader,  Alexander  Macaulay, 
claimed  under  a  chattel  mortgage  made  to  him  by  the 
execution  debtor  on  the  19th  of  June,  1858,  and  filed  on  the 
21st.  On  the  11th  of  July,  1859,  under  a  purchase  of 
the  equity  of  redemption  at  a  sale  under  a  division  court 
execution  made  in  March,  1859,  he  took  a  bill  of  sale  of  the 
whole  or  part  of  the  property  from  the  debtor,  which  was 
filed  on  the  12th. 

A  nonsuit  was  moved  for,  on  the  grounds  that  the  last  bill 
35  VOL.  XX. 
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of  sale  having  been  taken  by  the  plaintiff  from  the  execution 
debtor  while  the  fi,  fa,  was  in  the  sheriff 's  hands,  he  was 
estopped  from  denying  that  the  goods  then  belonged  to  the 
debtor ;  and  that  no  claim  could  be  made  under  the  chattel 
mortgage,  as  it  had  not  been  renewed. 

Leave  was  reserved  to  move  upon  these  objections,  and 
the  bona  fides  of  the  transaction  was  left  to  the  jury,  who 
found  for  the  plaintiff. 

A  rule  nisi  to  enter  a  nonsuit  pursuant  to  leave  reserved 
was  discharged,  and  the  defendant  appealed. 

Oromhie,  for  the  appellant,  cited  Ruttan  v.  Weller,  14  U. 
C.  K.  44;  Bell  v.  Peel,  15  U.  C.  R,.  593 ;  Cornish  v.  Abing- 
ton,  28  L.  J.  Ex.  262. 

Wallhridge,  Q.  C,  contra,  cited  Tay.  Ev.,  sec.  769. 

The  facts  are  further  stated  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  was  a  rule  nisi  for  nonsuit  only  that  was  moved  for,  and 
granted  in  the  court  below,  and  the  judgment  discharging 
that  rule  nisi  is  appealed  from.  There  was  a  good  deal  of 
reason  afforded  by  the  evidence  to  suspect  a  collusive  transfer 
or  mortgage  between  Charles  Macaulay  and  this  plaintiff, 
his  brother,  to  avoid  payment  of  Charles's  debts ;  but  there 
was  evidence  that  upheld  it,  and  the  jury  found  in  favour  of 
the  plaintiff,  which  settles  the  point  of  the  bona  fides  in 
making  the  assignment,  as  the  verdict  has  not  been  moved 
against. 

As  to  the  ground  relied  upon — that  the  taking  of  the  bill 
of  sale  of  July,  1859,  from  Charles  Macaulay  while  the  fi. 
fa,  at  this  defendant's  suit  was  in  the  sheriff's  hands  pre- 
vents all  legal  question  as  to  this  defendant's  right  to  a 
verdict,  because  that  is  an  admission  by  Alexander  Macaulay 
that  the  property  at  that  moment  did  not  belong  to  himself, 
but  to  his  brother  Charles,  in  which  case  the  fi,  fa,  must 
have  bound  it,  and  prevented  its  being  disposed  of  by  the 
bill  of  sale  to  the  prejudice  of  this  defendant — it  is  asserted, 
and  there  was  evidence  to  that  effect,  that  the  bill  of  sale  of 
July,  1859,  did  not  cover  all  the  goods  now  in  question ;  and 
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if  so  any  estoppel  that  could  arise  under  it  against  the  plain 
tiff  could  not  determine  the  right  against  him  in  regard  to 
all  the  property  seized  and  claimed. 

If  this  be  so  the  judge  could  not  have  granted  a  nonsuit 
on  that  ground,  though  possibly  he  might  have  granted  a 
new  trial,  notwithstanding  it  had  not  been  moved  for.  That, 
however,  would  have  been  discretionary  on  his  part. 

As  to  the  estoppel,  we  could  not  venture  to  hold  the 
assignment  made  in  July,  1859,  to  be  an  estoppel  without 
seeing  and  examining  it  carefully,  and  it  is  not  shewn  to  us. 
There  might  be  some  thing  in  the  deed  which  would  shew 
that  it  ought  not  to  be  treated  as  an  estoppel.  It  might 
have  been  taken  merely  for  confirmation  of  title,  or  to  ex- 
tinguish some  interest  which  could  not  be  taken  in  execution. 

And  at  any  rate,  it  could  only  be  matter  of  observation  to 
the  jury  as  a  strong  fact  in  the  case,  to  strengthen  the  belief 
from  other  evidence  that  Charles  Macaulay  was  at  that  point 
of  time  owner  of  the  goods.  The  judge  could  not  have 
directed  a  nonsuit  upon  it  in  this  action,  not  upon  the  deed, 
and  between  other  parties. 

The  case  of  Carpenter  v.  Bullen,  (8  M.  &  W.  209,)  is 
much  in  point,  and  shews  that  what  the  plaintiff  relies  upon 
as  a  conclusive  estoppel  cannot  be  so  treated. 

In  our  opinion  the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 


O'MuLLiN  V.  Bishop  and  Murphy. 

Short  absence  of  juror  after  close  of  case — Mistake — New  trial  refused. 

At  the  trial  of  an  action  for  overflowing  land,  the  jury  were  allowed  to 
separate  at  the  end  of  the  first  day,  before  the  case  was  closed.  After  they 
had  retired  to  consider  their  verdict  next  day,  one  juror  was  allowed  to 
go  out  in  charge  of  a  constable,  and  on  his  return  met  the  people  coming 
out  of  the  court-house,  who  told  him  that  the  court  was  over,  and  the 
jury  dismissed  for  that  day.  He  then  went  home,  but  was  brought  back 
by  the  constable  in  less  than  an  hour,  and  came  in  with  the  rest  of  the 
jury  in  a  short  time  to  deliver  the  verdict  for  defendants.  He  swore  that 
during  his  absence  he  had  had  no  conversation  about  the  suit,  and  no 
misconduct  was  imputed  to  defendants  in  the  matter. 

The  court,  under  these  circumstances,  refused  to  disturb  the  verdict. 


This  was  an  action  on  the  case  for  overflowing  the  plaintiff's 
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land,  by  wrongfully  continuing  a  dam  that  had  been  erected 
across  the  Nation  River. 

At  the  trial,  at  Cornwall,  befoi:e  Draper^  C.  J.,  the  jury 
found  their  verdict  for  the  defendants. 

J,  S.  Macdonald,  Q.  C,  obtained  a  rule  nisi  for  a  new 
trial  on  the  law  and  evidence,  and  on  affidavits. 

Beacon  shewed  cause,  and  cited  Eex  v.  Woolf,  1  Chitty 
Rep.  401. 

Robinson,  C.  J.,  (after  stating  and  commenting  upon  the 
evidence,  which  was  held  to  support  the  verdict.) 

We  think  the  only  thing  that  requires  to  be  considered  in 
the  case  is  whether  the  verdict  should  be  set  aside  on  account 
of  the  alleged  misconduct  of  one  of  the  jury,  in  separating 
himself  from  the  rest  after  the  case  was  closed,  and  continu- 
ing absent  for  about  three  quarters  of  an  hour,  without  the 
consent  of  the  constable  who  had  him  in  charge.  As  to  that 
matter,  we  have  read  the  affidavits  filed  on  each  side  respect- 
ing the  absence  of  the  juryman,  and  do  not  think  we  should 
on  that  account  set  aside  the  verdict. 

It  appears  clearly  to  have  arisen  from  a  mistake  into 
which  the  juryman  and  the  constable  who  had  charge  of  him 
naturally  fell,  from  the  circumstance  of  the  jury  having 
been  allowed  to  separate  on  the  night  before,  while  the  trial 
was  yet  unfinished.  This  juryman,  on  the  second  day  of  the 
trial,  soon  after  the  jury  had  retired  to  the  jury-room  to 
consider  their  verdict,  asked  leave  to  go  into  the  yard,  and 
was  allowed  to  go  in  charge  of  a  constable.  He  was  return- 
ing in  a  few  minutes  with  the  constable  into  the  court,  when 
they  met  the  people  issuing  from  the  court  house,  and  were 
told  that  the  court  was  over  for  the  day.  The  constable  ran 
up  stairs,  leaving  behind  him  the  juryman  of  whom  he  was  in 
charge,  and  that  juryman,  being  told,  as  he  swears,  by  one 
of  the  crowd  that  the  jury  had  been  dismissed  for  the  night, 
went  home  to  get  his  supper  ;  but  before  he  had  supped  the 
constable  in  whose  charge  he  had  been  followed  him  to  his 
house,  and  took  him  with  him  to  the  court  again,  when  he 
joined  the  rest  of  the  jury  in  the  jury-room,  and  after  a  short 
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time  they  all  came  into  court  and  delivered  their  verdict  for 
the  defendants. 

The  plaintiff  was  not  deprived  of  the  advantage  of  this 
juryman's  opinion  upon  the  case,  for  he  came  in  as  foreman 
with  the  verdict.  It  is  sworn  by  the  juryman  that  in  the 
short  time  that  he  was  absent  from  the  rest  of  the  jury  he 
had  no  conversation  with  any  one  about  this  suit.  There  is 
no  reason  to  suppose  that  any  thing  wrong  was  designed,  or 
that  any  thing  wrong  was  done. 

The  evidence  upon  the  trial  shewed  no  injury  that  could 
have  appeared  to  the  jury  to  call  for  any  considerable  dam- 
ages, and  there  was  evidence  on  the  defendants'  side  quite 
sufficient  to  support  what  seems  to  have  been  the  opinion  of 
the  jury,  that  there  really  was  no  cause  of  action  proved,  for 
that  the  plaintiff 's  land  could  not  and  was  not  affected  by 
the  dam  complained  of,  but  was  a  low  swale,  naturally  wet, 
and  that  it  had  been  quite  as  wet  before  the  defendants'  dam 
was  erected  as  it  had  been  since.  It  is  true  that  there  was 
evidence  to  the  contrary,  but  upon  the  whole  testimony  it 
was  at  least  uncertain  whether  the  plaintiff  had  suffered  any 
injury  at  all  from  the  dam.  The  jury  were  all  present  when 
the  verdict  was  delivered,  and  no  dissent  expressed  by  any 
of  them.  No  improper  conduct  is  attributed  to  the  defend- 
ants, or  either  of  them ;  the  short  absence  of  one  of  the 
jury,  who  had  all  been  allowed  to  separate  the  night  before, 
while  the  cause  was  yet  unfinished,  happened  from  mistake, 
and  there  is  no  reason  to  think  that  any  injustice  has  arisen 
from  the  accident. 

Rule  discharged. 
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Haworth  and  Kbsteven  v.  Fletcher. 

County  court — Right  of  appeal — Omission  to  give  bond  in  time — Assignment — 
Description  of  goods. 

Where  in  the  county  court  a  verdict  is  taken  for  the  plalntiflf,  with  leave 
reserved  to  move  to  enter  it  for  defendant,  an  appeal  will  lie  from  the 
judgment  on  such  motion. 

This  court  will  not  refuse  to  hear  an  appeal  properly  entered,  because  the 
necessary  bond  was  not  given  in  time. 

In  an  assignment  the  goods  were  described  as  "  all  the  household  furniture, 
goods,  chattels,  and  effects,  belonging  to  and  being  in  the  dwelling  house 
of  the  said  Burrowes,  and  which  are  enumerated  and  set  forth  in  the 
second  schedule  hereunto  annexed ;  and  also  the  stock  in  trade,  imple- 
ments of  business,  and  machinery  in  the  said  schedule  enumerated  and 
set  forth." 

In  the  margin  of  the  schedule  different  localities  were  mentioned,  and  oppo- 
site to  them  the  goods  specified,  the  articles  in  question  being  as  follows : 

Stable  and  coach-house. — Three  horses,  three  sets  of  harness,  one  straw 
cutter,  one  cow,  one  cutter,  two  buggies,  &c.  &c. 

Lumber  yard. — Two  waggons,  one  pair  of  bob-sleighs,  four  wheel-barrows, 
tressels  and  scaffolding,  old  lumber^  &c.,  two  thousand  feet  of  oak  and 
hardwood  plank  and  boards,  sixty  thousand  feet  of  prime  assorted  sizes,  two 
thousand  feet  of  flooring,  one  pair  of  timber  wheels,  one  hand  cart,  two  yard 
dogs,  cut  stone. 

Held,  that  the  articles  in  italics  were  sufi&ciently  described,  and  passed  as 
stock  in  trade,  and  that  the  description  as  to  the  others  was  insufficient. 

Appeal  from  the  county  court  of  the  united  counties  of 
York  and  Peel. 

This  was  an  interpleader  issue  to  try  the  right  to  certain 
goods  seized  under  a  writ  of  fi»  fa,^  delivered  to  the  sheriff 
on  the  12th  of  April,  1860,  at  the  suit  of  the  defendant 
against  one  George  K.  Burrowes. 

The  plaintiffs  claimed  under  an  assignment  from  said  Bur- 
rowes, dated  the  11th  of  February,  1860,  which  was  ad- 
mitted, and  found  by  the  jury  to  have  been  made  bond  fide. 

It  was  objected  by  defendant's  counsel  that  the  description 
of  some  of  the  goods  assigned  was  insufficient,  and  a  verdict 
was  taken  for  the  plaintiffs,  with  leave  to  defendant  to  move  to 
enter  a  verdict  for  him  for  the  whole  or  part  of  the  property. 

By  the  assignment,  the  said  Burrowes  assigned  and  set 
over  to  the  plaintiffs,  "  all  the  household  furniture,  goods, 
chattels,  and  effects,  belonging  to  and  being  in  the  dwelling 
house  of  the  said  Burrowes,  and  which  are  enumerated  and 
set  forth  in  the  second  schedule  hereunto  annexed  ;  and  also 
all  the  stock  in  trade,  implements  of  business,  and  machinery 
in  the  said  schedule  enumerated  and  set  forth." 

The  schedule  was  headed  "  Schedule  No.  2,  mentioned  and 


HAWORTH  ET  AL.  V.  FLETCHER. 


279 


referred  to  in  the  assignment  of  George  Kirk  Burrowes, 
containing  a  statement  of  the  household  furniture,  stock  in 
trade,  implements,  machinery,  goods,  chattels,  personal  es- 
tate and  effects  of  the  said  George  Kirk  Burrowes." 

In  the  margin  of  the  schedule  were  mentioned  the  different 
rooms  or  places  where  the  goods  set  opposite  were,  and 
among  other  articles  were  the  following : 

Stable  and  coach  house. — Three  horses,  three  sets  of 
harness,  one  straw-cutter,  one  cow,  one  cutter,  two  buggies, 
&c.,  &c. 

Lumber  yard. — Two  waggons,  one  pair  of  bob-sleighs, 
four  wheel-barrows,  tressels  and  scaffolding,  old  lumber, 
&c.,  two  thousand  feet  of  oak  and  hardwood  plank  and 
boards,  sixty  thousand  feet  of  prime  assorted  sizes,  two 
thousand  feet  of  flooring,  one  pair  of  timber  wheels,  one 
hand-cart,  two  yard  dogs,  &c.,  &c.,  cut  stone,  &c. 

After  argument  of  this  rule,  it  was  made  absolute  so  far 
as  regarded  the  three  horses,  three  sets  of  harness,  one  straw 
cutter,  one  cow,  one  cutter,  two  buggies,  old  lumber,  &c., 
two  thousand  feet  of  oak  and  hardwood  plank  and  boards, 
sixty  thousand  feet  of  prime  assorted  sizes,  two  thousand 
feet  of  flooring,  one  pair  of  timber  wheels,  one  hand-cart, 
two  yard  drays,  &c.,  &c.,  cut  stone,  &c. ;  and  as  to  this 
property  it  was  ordered  that  a  verdict  should  be  entered  for 
defendant. 

The  plaintiffs  thereupon  appealed. 

R.  A.  Marj'ison,  for  the  respondent,  objected  that  the  ap- 
peal would  not  lie,  this  being  in  effect  a  judgment  on  a  special 
case,  and  because  the  appeal  bond  was  not  perfected  within 
the  four  days  allowed,  Consol.  Stats.  IT.  C,  ch.  15,  sec.  67, 
ch.  13,  sec.  23;  Regina  v.  Wells,  17  U.  C.  R.  545;  Hard- 
ing V.  Knowlson  et  al.,  lb.  564.  He  cited  also  Kingston  v. 
Chapman,  9  C.  P.  130;  Rose  v.  Scott,  17  U.  C.  R.  885; 
U.  C.  L.  J.  217 ;  Sutor  v.  McLean,  8  C.  P.  205. 

Hector  Cameron,  cotitra,  cited  Wilson  v.  Kerr  et  al.,  18 
U.  C.  R.  470 ;  Fraser  v.  Bank  of  Toronto,  19  U.  C.  R.  381. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
We  see  no  objection  to  this  appeal  being  entertained. 
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This  is  not  a  special  case  without  pleadings  or  evidence. 
There  is  a  complete  record,  on  which  the  parties  have  had 
a  trial  in  the  county  court.  The  course  taken  there,  of 
reserving  leave  to  move  in  term  upon  legal  points  raised 
at  the  trial,  merely  enables  the  judge  to  dispose  of  the  legal 
objections  so  as  to  give  final  effect  to  them,  without  incur- 
ring unnecessarily  the  expense  of  another  trial. 

When  he  decides  them  afterwards  in  term,  it  is  as  if  he 
had  decided  them  at  the  trial,  in  which  case  no  doubt  his 
ruling  could  have  been  appealed  from  under  the  county 
courts  act,  Consol.  Stats.  U.  C..,  ch.  15,  sec.  67. 

When  points  are  reserved  by  consent,  the  parties  in  effect 
agree  that  the  case  shall  be  afterwards  treated  as  if  he  had 
charged  the  jury,  and  the  jury  had  found  under  his  ruling 
for  that  party  who  according  to  his  mode  of  disposing  after- 
wards of  the  point  reserved  is  found  entitled  to  the  verdict. 

This,  to  be  sure,  with  respect  to  appeals  from  the  superior 
courts,  is  put  more  plainly  by  the  appeal  act,  ch.  13,  sec. 
23,  but  we  think  the  appeal  admissible  under  the  construc- 
tion and  effect  that  ought  to  be  given  to  the  section  67  of  the 
county  courts  act. 

Then  as  to  the  appeal  being  shut  out  by  the  want  of 
giving  a  bond  in  time.  We  see  no  statement  of  facts  as  to 
the  time  of  giving  the  security  for  the  purpose  of  appeal, 
but  it  is  evident  that  the  appeal  must  have  been  entered  in 
the  first  term  of  this  court  after  the  judgment,  and  that  is 
all  we  know  judicially  of  the  matter. 

If  the  party  now  appealing  did  not  furnish  a  proper  bond 
in  time,  he  ran  the  risk  of  having  judgment  entered  against 
him  in  the  county  court,  from  which  he  probably  would  not 
have  been  relieved.  It  is  the  defendant  in  this  issue,  the 
execution  creditor,  who  appeals,  contending  that  the  plain- 
tiff should  not  have  recovered  for  as  much  as  he  has 
recovered. 

Then  as  to  the  judgment,  whether  it  is  correct  or  not. 
We  should  have  been  furnished  with  a  list  of  what  had  been 
seized  on  the  defendant's  execution,  and  of  what  portion  of 
the  things  so  seized  were  claimed  by  the  plaintiffs,  for  such 
things  only  could  be  in  question  on  the  trial.    Without  this 
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we  are  really  unable  to  deal  so  clearly  and  conveniently 
with  the  merits  of  the  case  as  we  could  otherwise  have  done. 

But  this  we  do  see,  that  the  plaintiffs  having  a  verdict  in 
their  favour  at  the  trial  for  all  they  did  claim,  (be  it  what  it 
might,)  the  defendant  moved  afterwards  that  a  verdict  should 
be  entered  in  his  (defendant's)  favour  as  to  certain  articles. 
That  is  the  whole  extent  of  the  rule  nisi^  which  he  obtained, 
and  served  on  the  plaintift*. 

Then  the  learned  judge  acceded  to  what  the  defendant 
asked,  except  as  to  some  of  the  articles  mentioned  in  the 
rule,  and  by  the  judgment  so^ie  of  the  goods  claimed  have 
in  consequence  been  struck  out  from  the  plaintiffs'  recovery. 

The  learned  judge  disallowed  them,  we  suppose,  as  not 
coming  under  the  designation  of  "  household  furniture,  or 
goods,  chattels  or  effects  belonging  to,  and  in  the  dwelling- 
house  of  the  assignor,''  nor  "  stock  in  trade,  implements  of 
business^  or  machinery  enumerated  in  the  second  schedule.'' 

As  to  any  thing  that  we  cannot  intend  to  have  belonged 
to  and  been  in  the  dwelling-house,  they  would  not  pass,  we 
think,  under  the  first  words  used :  that  is,  "  all  the  house- 
hold furniture,  goods,  chattels  and  effects  belonging  to  and 
being  in  the  dwelling-house  of  the  said  Burrowes,  and  which 
are  enumerated  and  set  forth  in  the  second  schedule  here- 
unto annexed."  That  is,  we  mean  that  they  would  not  pass 
under  the  reference  to  the  schedule  simply  because  they 
were  enumerated  in  it ;  and  as  that  seems  to  apply  to  all 
the  articles  struck  out,  the  next  question  is,  whether  they 
should  not  be  held  to  pass  under  the  other  words,  "  and 
also  all  the  stock  in  trade,  implements  of  business,  and 
machinery  in  the  said  schedule  enumerated  and  set  forth." 

Burrowes'  trade  is  described  as  that  of  a  builder,  and  the 
following  articles  seem  fairly  to  belong  to  his  stock  in  trade  : 
old  lumber,  oak  and  hardwood  plank  and  boards,  prime 
assorted  sizes,  (which  we  suppose  means  some  kinds  of  lum- 
ber,) flooring,  a  pair  of  timber  wheels,  a  hand-cart,  and  cut 
stone,  and  the  two  yard  dogs,  as  belonging  to  the  lumber 
yard ;  and  they  are  all  enumerated  in  the  schedule. 

We  think  that  the  reasonable  inference  from  what  is  stated 
in  the  schedule  is  that  this  stock  in  trade  was  all  on  the 
86  VOL.  XX. 
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plaintiffs*  premises  upon  Sayer  street,  and  may  be  held  to 
have  been  sufficiently  described  to  comply  with  the  statute. 

The  result  of  our  opinion  is  that  the  judgment  given  below 
should  be  reversed,  and  the  plaintiffs'  verdict  should  be 
allowed  to  stand  for  all  the  articles  except  the  three  horses, 
three  sets  of  harness,  and  straw  cutter,  one  cow,  one  cutter, 
two  buggies,  two  waggons  ;  and  as  regards  those  articles  the 
verdict  for  the  plaintiffs  should  be  set  aside,  and  a  verdict 
entered  for  the  defendant. 


PURDON  V.  PlAYFAIR. 

New  trial — Affidavits  of  jurors. 

In  an  action  for  overflowing  laud,  where  a  verdict  had  been  found  for  the 
plaintiff,  the  court  refused  a  rule  nisi  for  a  new  trial,  moved  for  upon  the 
affidavits  of  two  of  the  jurors  that  they  had  examined  the  premises  since 
the  trial,  and  were  satisfied  that  the  verdict  was  incorrect. 

This  was  an  action  for  overflowing  the  plaintiff 's  land, 
tried  at  Perth,  before  Robinson^  C.  J.,  in  which  the  jury 
found  for  the  plaintiff,  and  £30  damages. 

Richards^  Q.  C,  moved  for  a  new  trial  on  the  law  and 
evidence,  and  upon  affidavits  of  two  of  the  jury  that  a  few 
days  after  the  trial  they  visited  and  inspected  the  plaintiff's 
land,  and  found  that  the  trees  and  herbage  upon  that  part 
of  it  which  was  represented  to  have  been  injured  were  in  a 
perfectly  healthy  state  and  not  affected  by  back-water,  and 
that  they  were  now  convinced  that  their  verdict  was  incorrect, 
and  if  it  remained  would  do  injustice  to  the  plaintiff. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  we  should  be  taking  an  unprecedented  course, 
and  one  that  would  be  most  injurious  in  its  effects,  if  we  were 
to  allow  the  verdict  to  be  set  aside  upon  affidavits  made  after 
the  trial  by  jurymen,  of  what  they  had  discovered  since  the 
trial.  They  allege  no  mistake  in  deciding  upon  the  evidence 
that  was  before  them,  but  that  they  have  been  enquiring,  and 
have  ascertained  certain  facts  since.  If  we  were  to  interfere 
oa  such  grounds,  jurors  who  had  decided  a  case  would  have 
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no  rest,  but  would  be  besieged  by  applications  of  the  parties 
to  receive  more  evidence,  and  to  try  the  case  out  of  court. 

The  very  point  to  which  a  very  few  of  the  jurors  now 
swear  was  the  main  point  in  issue  at  the  trial.  Numerous 
witnesses  were  examined  upon  it  on  both  sides,  and  either 
party  could  have  called  more  if  he  had  desired.  A  view  also 
could  have  been  had  before  the  trial  by  the  jury  in  a  body 
if  prayed  for. 

Rule  refused. 


In  the  matter  of  the  Arbitration  between  the  Cor- 
poration OF  THE  United  Counties  of  Northumber- 
land AND  Durham  and  the  Corporation  of  the  Town 

OF  COBOURG. 

S^araiion  of  ioion  from  county — Arbitration — Consol.  Stats.   U.  C,  ch. 
54,  sees.  26,  358, 

Upon  motion  to  set  aside  an  award  made  under  Consol,  Stats,  U,  C,  ch.  54, 
sec,  26,  Held,  that  it  was  not  necessary  that  such  award  should  direct 
the  town  to  pay  any  portion  of  the  existing  debt  of  the  county,  and  that 
the  arbitrators,  finding  that  the  whole  debt  had  been  incurred  for  making 
roads  which  had  been  of  no  benefit  to  the  town,  were  justified  in  awarding 
that  the  town  should  pay  nothing  on  account  of  such  debt,  and  that  the 
county  should  refund  what  the  town  had  paid  towards  the  construction 
of  such  roads. 

The  arbitrators  did  not  take  or  file  any  oral  or  documentary  evidence, 
(under  sec.  358,  sub-sec.  13,)  but  relied  upon  the  knowledge  which  two 
of  them  had  of  the  position  of  the  municipalities  towards  each  other  with 
relation  to  money  matters,  and  obtained  the  specific  sums  on  which  their 
award  was  based  from  the  books  of  the  county  treasurer.  These  sums 
were  shewn  to  the  warden  at  the  last  meeting  of  the  arbitrators,  and 
their  correctness  was  not  disputed.    Held,  sufficient. 

Held,  also,  that  the  arbitrators  had  no  power  to  award  as  to  costs,  and  that 
part  of  the  award  was  set  aside. 

In  Easter  Term  last,  Hodgins  obtained  a  rule  nisi  calling 
upon  the  corporation  of  the  town  of  Cobourg,  to  shew  cause 
why  the  award  made  by  Thomas  Scott,  the  arbitrator  ap- 
pointed by  the  corporation  of  the  town  of  Cobourg,  pursuant 
to  sec.  26  of  22  Yic,  ch.  99,  and  Lewis  Wallbridge,  the 
third  arbitrator  appointed  by  the  said  Thomas  Scott,  and 
the  arbitrator  appointed  by  the  corporation  of  the  United 
Counties  of  Northumberland  and  Durham,  which  award  ia 
dated  on  the  14th  day  of  February,  1860,  should  not  be  set 
aside,  on  the  following  grounds : — 

1,  That  the  said  award  is  contrary  to  the  provisions  of 
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the  statute  in  that  behalf,  in  this,  that  instead  of  directing 
what  amount  the  said  town  shall  pay  to  the  counties  for  the 
existing  debt  of  the  counties,  it  directs  that  the  town  shall 
pay  no  sum  whatever  to  the  said  counties  for  the  existing 
debt  of  the  counties. 

2.  That  the  arbitrators  exceeded  their  authority  in  this, 
that  they  have  awarded  that  the  corporation  of  the  said 
united  counties  shall  pay  a  sum  of  money  to  the  corpora- 
tion of  the  town  for  the  construction  of  roads  and  bridges 
without  the  limits  of  the  said  town. 

3.  That  if  the  arbitrators  have  not  so  exceeded  their  au- 
thority they  should  have  awarded  what  sum  of  money  the  said 
town  should  pay  to  the  said  united  counties  for  the  con- 
struction of  roads  and  bridges  within  the  said  town. 

4.  That  the  arbitrators  exceeded  their  authority  in  award- 
ing that  the  said  united  counties  shall  pay  the  debt  of  the 
said  counties  for  which  the  said  town  is  jointly  liable  with 
the  said  counties,  as  forming  part  thereof  at  the  time  of  the 
contracting  of  the  said  debt. 

5.  That  the  said  arbitrators  exceeded  their  authority,  in 
awarding  that  costs  shall  be  paid  in  the  manner  in  the  said 
award  set  forth,  or  in  any  manner  or  form  whatever. 

6.  That  the  said  arbitrators  acted  irregularly,  in  this, 
that  they  received  evidence  not  under  oath,  and  in  other 
respects  conducted  the  said  arbitration  in  an  illegal  and 
irregular  manner. 

7.  That  the  said  award  is  in  other  respects  illegal  and 
void,  upon  grounds  disclosed  in  affidavits  and  papers  filed. 

The  resolutions  of  the  respective  councils,  appointing  each 
an  arbitrator  on  behalf  of  their  respective  municipalities, 
were  made  rules  of  court. 

The  award  was  made  on  the  14th  of  February,  1860. 
It  was  executed  by  Thomas  Scott  and  Lewis  Wallbridge, 
Esquires,  the  former  being  the  arbitrator  appointed  by  the 
town  of  Cobourg,  and  the  latter  by  him  and  Charles  H. 
"Vernon,  Esquire,  the  arbitrator  on  behalf  of  the  united 
counties.    Mr.  Vernon  did  not  concur  in  the  award. 

This  application  was  made  on  the  24th  of  May  last,  in 
Easter  Term,  and  the  delay  in  moving  was  accounted  for  by 
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shewing  that  the  council  of  the  united  counties  had  no  notice 
or  knowledge  of  the  award  till  April  after  it  was  made,  and 
they  then  immediately  applied  for  and  obtained  a  copy. 

It  was  sworn  by  the  warden  of  the  county  that  no  copy 
of  the  award  was  served  upon  him,  and  that  he  first  received 
information  of  it  by  rumour  in  April :  that  no  copy  had  been 
filed  with  the  clerk  of  the  united  counties,  nor  any  evidence, 
nor  statement,  nor  documents  filed  by  the  arbitrators,  as  the 
act  requires  :  that  he,  the  warden,  attended  the  arbitrators, 
and  made  a  statement  of  the  relation  between  the  two  muni- 
cipalities, but  was  not  examined  on  oath,  nor  was  any  state- 
ment or  minutes  thereof  taken  down  during  his  presence : 
that  he  believed  no  evidence  on  oath  was  taken  by  the  arbi- 
trators, nor  any  minutes  of  evidence  taken  or  kept  by  them : 
that  the  debt  of  the  united  counties  was  at  the  time  of  the 
arbitration  £115,000,  contracted  for  the  making  of  roads 
within  the  united  counties,  under  the  municipal  loan  fund 
act :  that  by  a  late  statute  of  the  province,  the  several  local 
municipalities  of  the  united  counties  were  obliged  to  raise  a 
rate  of  five  cents  in  the  dollar  to  pay  the  principal  and 
interest  of  the  loan :  that  in  the  year  1859,  $1680  was  levied 
by  the  united  counties  upon  the  town  of  Cobourg  for  general 
purposes,  and  $4056  as  a  special  rate  to  pay  ofi"  the  said  rate 
of  five  cents  on  the  dollar,  but  that  neither  of  these  sums 
had  been  collected  or  paid  to  the  united  counties,  and  it  was 
not  known  whether  in  making  their  award  the  arbitrators 
took  into  consideration  the  said  indebtedness  of  the  town  of 
Cobourg  to  the  said  united  counties. 

The  arbitrators  seemed  to  have  been  appointed  by  resolu- 
tions in  December,  1859. 

The  town  was  withdrawn  from  the  jurisdiction  of  the 
united  counties  by  by-law  of  the  town  of  Cobourg,  passed  on 
the  5th  of  December,  1859,  to  take  effect  from  the  31st  of 
December,  1859,  the  by-law  having  been  first  (in  November, 
1859)  approved  of  by  the  electors  of  the  town. 

The  award  of  the  two  arbitrators  executing  it  directed, 
among  other  things,  that  the  town  of  Cobourg  should  pay  no 
sum  whatsoever  to  the  united  counties  for  the  existing  debt 
of  the  said  counties ;  and  that  the  united  counties  should  forth- 
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with  pay  to  the  town  of  Cobourg  .£207,  which  the  said  towE 
had  heretofore  paid  for  the  construction  of  roads  and  bridges 
by  the  united  counties  without  the  limits  of  the  said  town  ; 
and  further  that  the  corporation  of  the  united  counties  do 
pay  the  debt  of  the  said  counties  for  which  the  said  town  was 
jointly  liable  with  the  said  counties,  as  forming  part  thereof 
at  the  time  of  contracting  the  said  debt :  that  the  counties 
had  not  paid,  and  were  not  liable  to  pay  any  sum  whatever 
for  the  construction  of  roads  or  bridges  within  the  ^aid 
town ;  and  that  the  corporation  of  Cobourg  should  pay  £75, 
being  the  costs  of  the  reference,  and  that  the  corporation  of 
the  united  counties  should  forthwith  pay  the  sum  of  X37 
10s.,  to  the  town  of  Cobourg,  being  one-half  thereof  paya^ 
ble  by  the  said  united  counties. 

The  clerk  of  the  municipality  of  the  united  counties  made 
affidavit  that  the  original  copy  of  the  award  was  filed  in  the 
office  of  the  clerk  of  the  corporation  of  Cobourg,  and  that 
the  copy  produced  to  the  court  was  obtained  by  the  depo- 
nent from  such  clerk  :  that  no  copy  of  the  award  had  been 
served  upon  him  as  clerk  of  the  corporation  of  the  united 
counties  or  otherwise,  and  that  the  first  intimation  received 
of  it  was  by  rumour :  that  he  enquired  of  the  clerk  of  the 
corporation  of  Cobourg,  whether  the  arbitrators  had  filed 
with  him,  or  placed  in  his  office,  any  evidence  taken  by  them 
under  the  reference,  or  any  other  papers  on  which  the  award 
was  founded,  and  he  informed  deponent  that  no  evidence  was 
filed  with  him,  and  that  he  had  no  document  whatever  con- 
nected with  the  arbitration  but  the  award :  that  he  attended 
the  arbitration  on  one  occasion,  and  was  asked  questions,  but 
was  not  examined  on  oath,  and  no  minutes  of  evidence  were 
taken  down :  that  the  arbitrators  attended  once  or  twice  at 
his  office,  and  examined  the  proceedings  of  the  council  of  the 
united  counties,  but  took  no  memorandum  or  extract  of  the 
proceedings  that  he  saw  :  that  they  never  applied  to  him  for 
extracts  or  certified  copies  of  proceedings  of  the  councils : 
that  so  far  as  he  was  aware  no  evidence  was  taken  by  the 
arbitrators  on  oath :  that  the  treasurer  of  the  counties  was, 
as  he  believed,  examined  before  the  arbitrators,  but  deponent 
was  not  aware  that  he  was  examined  on  oath  :  that  no  oath 
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or  affirmation  of  said  arbitrators  was  filed  with  him,  nor  with 
the  award  in  the  hands  of  the  clerk  of  the  corporation  of 
Cobourg,  as  he  believed. 

The  rule  was  enlarged  until  this  term,  when  Cameron ^ 
Q.  C,  shewed  cause.  He  filed  an  affidavit  of  Mr.  Wall- 
bridge,  the  third  arbitrator,  stating  that  all  the  arbitrators 
were  sworn  before  entering  upon  the  arbitration,  and  that 
the  oaths  were  left  in  possession  of  Mr  Scott,  one  of  the 
arbitrators  :  (they  were  produced  on  the  argument  of  this 
rule  :)  that  the  warden  was  duly  notified  of  the  time  and 
place  of  meeting  of  the  arbitrators,  and  attended  at  least 
one  meeting  :  that  the  arbitrator,  Mr.  Vernon,  had  been  or 
was  then  reeve  of  one  of  the  townships  of  Northumberland, 
and  was  well  informed  of  the  debts  of  the  corporation,  and 
so  was  Mr.  Scott,  so  much  so  that  they  did  not  require  wit- 
nesses to  tell  them  of  them,  but  merely  required  to  be 
informed  of  the  precise  figures,  for  the  purpose  of  charging 
the  amounts  against  the  party  to  be  charged  therewith  : 
that  for  that  purpose  all  the  arbitrators  went  as  often  as  was 
necessary  to  the  office  of  the  treasurer  of  the  county,  and 
there  saw  either  the  treasurer,  or  his  nephew,  or  the  clerk 
of  the  counties,  who  turned  to  the  books  and  shewed  them 
such  entries  as  they  desired  to  see,  and  then  wrote  down  the 
figures  which  they  required,  and  that  nothing  else  was  re- 
quired of  him :  that  the  clerk,  Jellett,  was  not  required  as 
a  witness,  and  was  not  a  witness  :  that  at  the  last  meeting 
of  the  arbitrators  the  warden  of  the  counties  attended,  and 
the  arbitrators  mentioned  to  him  the  sums  on  which  they 
were  to  base  their  award,  and  that  he  did  not  and  could  not 
dispute  the  correctness  of  the  same  :  that  the  arbitrators  did 
not  require  other  evidence  than  such  as  was  within  the 
knowledge  of  Vernon  and  Scott,  all  of  which  was  verified 
by  the  books  either  of  the  county  clerk  or  the  treasurer : 
that  a  statement  shewing  how  the  award  was  arrived  at  was 
made  up,  which  he  believed  was  left  with  Mr.  Scott,  but 
which  the  latter  had  told  him  he,  the  deponent,  took  with 
him,  which  this  deponent  had  no  recollection  of:  that  the 
statement  was  very  simple  and  could,  be  easily  made  up 
again  :  that  in  the  opinion  of  the  two  arbitrators  wbo  made 
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the  award,  Cobourg  had  not  received  any  thing  from  the 
united  counties,  and  therefore  the  deponent  could  not  agree 
to  find  any  sum  against  the  town  :  that  the  great  sum  con- 
stituting the  joint  debt  of  the  counties  and  town  had  been 
expended  in  such  a  manner,  deponent  thought,  as  to  injure 
the  town,  and  the  town  could  not  be  reasonably  charged 
with  any  portion  of  the  debt. 

An  affidavit  was  also  filed  by  Mr.  Scott,  the  arbitrator  for 
Cobourg,  to  the  effect  that  the  arbitrators  met  frequently  on 
the  business  referred  to  them  :  that  on  the  last  day  the  war- 
den of  the  counties  was  with  them  nearly  the  whole  day : 
that  no  witnesses  were  examined  on  oath,  as  no  witnesses 
were  required ;  that  all  the  necessary  facts  and  data  appeared 
in  the  treasurer's  books  and  those  of  the  clerk  of  the  united 
counties,  to  which  the  arbitrators  had  free  access,  and  which 
the  warden  and  the  mayor  admitted  to  be  correct,  and  no 
objection  was  made  on  either  side  :  that  Vernon  refused  to 
join  in  the  award :  that  the  papers  on  which  the  estimates 
for  their  award  were  made  up  were  all  in  the  hands  of  Mr. 
Wallbridge,  who  took  them  away  before  they  signed  the 
award,  and  from  which  he  was  to  draw  up  a  statement  under 
the  13th  sub-section  of  the  358th  clause  of  the  municipal  act, 
if  such  statement  was  required,  but  he  at  the  time  was  of 
opinion  that  that  sub-section  did  not  apply  to  this  award,  and 
therefore  did  not  make  it  out  at  the  time. 

He  then  stated  how  they  arrived  at  the  sum  to  be  paid  for 
the  town's  share  of  the  administration  of  justice  for  the  next 
four  years,  and  for  the  use  of  the  gaol  for  that  period,  and 
to  the  town  for  its  interest  in  the  county  gaol.  These  claims 
were  not  in  question, 

As  to  the  £201  awarded  to  be  paid  to  the  town,  they  took 
the  whole  amount  of  moneys  expended  by  the  counties  out  of 
its  funds  for  general  county  purposes  for  the  last  five  years 
for  the  construction  of  roads  and  bridges  withcflit  the  town, 
in  taking  the  same  proportion  that  the  town  assessment 
bore  to  that  of  the  whole  counties,  they  arrived  at  the  X207, 
which  sum  did  not  include  the  roads  and  bridges  made  with 
the  moneys  borrowed, from  the  municipal  loan  fund. 

As  to  their  awarding  that  Cobourg  should  pay  no  part  of  the 
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existing  county  debt,  the  only  such  debt  was  the  £115,000 
borrowed  from  the  municipal  loan  fund  for  making  gravelled 
toll  roads,  and  that  money  was  so  applied;  but  no  part  of 
such  roads  was  within  twelve  miles  of  Cobourg,  nor  was  the 
town  in  any  way  benefitted  by  said  roads,  but  was  injured  by 
them,  as  they  had  the  effect  of  turning  the  trade  from  Co- 
bourg to  other  markets;  and  they  considered  that  the  interest 
which  the  town  had  in  these  toll  roads,  which  were  toll  roads, 
was  equal  to  its  proportion  of  the  debt  incurred  for  making 
them,  and  so  they  awarded  the  town  should  pay  none  of 
the  debt:  that  the  counties  never  paid  any  money,  nor  were 
liable  to  pay  any,  for  roads  and  bridges  within  the  town : 
that  the  sum  they  awarded  to  be  paid  to  themselves  for  their 
expenses  was  in  his  opinion  reasonable,  and  they  would 
not  deliver  their  award  till  they  were  paid :  that  a  great 
deal  of  time  was  necessarily  expended  in  their  investiga- 
tionns  :  that  the  chief  point  of  difference,  and  the  reason 
why  Vernon  would  not  join  the  award,  was  the  view  taken 
by  the  majority  as  to  the  existing  debt  of  the  county. 

R.  A.  Harrison  supported  the  rule,  and  cited  In  re 
Marshall  and  Dresser,  3  Q.  B.  878  ;  Russell  on  Awards, 
64,  673  ;  Roberts  v.  Eberhardt,  3  C.  B.  N.  S.  482 ;  Richards 
V.  Browne,  9  Ir.  C.  L.  Rep.  199 ;  Consol.  Stats.  U.  C, 
ch.  54,  sees.  26,  358  ;  Consol.  Stats.  U.  C,  ch.  83,  sees. 
4,  6,  69. 

McLean,  J. — The  first  sub-section  of  the  26th  section  of 
the  act  22  Vic,  ch.  99,  provides,  that  after  the  final  passing 
of  the  by-law  to  withdraw  a  town  from  the  jurisdiction  of  a 
county  in  which  it  is  situated,  the  amount  which  the  town  is 
to  pay  to  the  county  for  the  expenses  of  the  administration 
of  justice  and  the  use  of  the  gaol,  as  well  as  for  the  then 
existing  debt  of  the  county^  if  not  mutually  agreed  upon, 
shall  be  ascertained  by  arbitration  under  that  act,  and  the 
agreement  or  award  shall  distinguish  the  amounts  to  be  an- 
nually paid  for  the  said  expenses,  and  for  the  then  debt  of 
the  county,  and  the  number  of  years  the  payments  for  the 
debt  are  to  continue. 

37  VOL.  XX. 
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Then  the  second  sub-section  of  section  26,  states  matters 
to  be  considered  in  settling  the  several  amounts  to  be  paid 
under  the  award  made  in  compliance  with  the  previous  sub- 
section. It  declares  that  in  adjusting  their  award  the  arbi- 
trators shall,  amongst  other  things,  take  into  consideration 
the  amount  previously  paid  by  the  town,  or  which  the  town 
may  be  then  liable  to  pay  for  the  construction  of  roads  or 
bridges  by  the  county  without  the  limits  of  the  town,  and 
also  what  the  county  may  have  paid  or  be  liable  to  pay  for 
the  construction  of  roads  or  bridges  within  the  town ;  and 
they  shall  also  ascertain  and  allow  to  the  town  the  value  of 
its  interest  in  all  county  property,  except  roads  and  bridges 
within  the  town. 

The  thirteenth  sub-section  of  section  336  provides,  that  in 
case  of  any  award  under  this  act,  which  does  not  require 
adoption  by  the  council,  the  arbitrator  or  arbitrators  shall 
take,  and  immediately  after  the  making  of  the  award  shall 
file  with  the  clerk  of  the  council,  for  the  inspection  of  all 
parties  interested,  full  notes  of  the  oral  evidence  given  on 
the  reference,  and  also  all  documentary  evidence,  or  a  copy 
thereof;  or  in  case  they  proceed  partly  on  a  view,  or  any 
knowledge  or  skill  possessed  by  themselves,  or  by  any  of 
them,  they  shall  also  put  in  writing  a  statement  thereof 
sufficiently  full  to  allow  the  court  to  form  a  judgment  of  the 
weight  which  should  be  attached  thereto. 

The  next  sub-section  provides  that  every  award  made 
under  that  act  shall  be  in  writing,  under  the  hands  of  all  or 
two  of  the  arbitrators,  and  shall  be  subject  to  the  jurisdiction 
of  the  superior  courts  of  law  or  equity,  and  in  the  cases  pro- 
vided for  by  the  last  preceding  sub-section  the  court  shall 
consider  not  only  the  legality  of  the  award,  but  the  merits 
as  they  ap'pear  from  the  proceedings  so  filed  as  aforesaid, 
(that  is,  with  the  clerk  of  the  council,)  and  may  call  for 
additional  evidence,  to  be  taken  in  any  manner  the  court 
directs ;  and  may,  without  taking  such  evidence,  set  aside 
the  award,  or  remit  the  matters  referred,  or  any  of  them, 
from  time  to  time  to  the  consideration  and  determination  of 
the  same  arbitrators,  or  any  other  person  or  persons  whom 
the  court  may  appoint,  as  prescribed  in  the  Common  Law 
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Procedure  Act,  1856,  and  fix  the  time  within  which  such 
further  or  new  award  shall  be  made ;  or  the  court  may  itself 
increase  or  diminish  the  amount  awarded,  or  otherwise  modify 
the  award,  as  the  justice  of  the  case  may  seem  to  require. 

The  arbitrators,  as  appears  by  the  affidavits,  have  not 
taken  down  any  notes  of  evidence  given  on  the  reference, 
nor  have  they  put  in  writing  a  statement  of  their  own 
knowledge  in  reference  to  the  matters  referred,  nor  have 
they  filed  any  notes  of  evidence  with  the  clerk  of  the  council 
of  either  of  the  municipalities.  In  fact  no  oral  or  documen- 
tary evidence  was  taken,  and  it  appears  that  the  arbitrators 
proceeded  on  the  knowledge  which  two  of  them,  Scott  and 
Vernon,  had  of  the  position  in  which  the  several  municipali- 
ties stood  towards  each  other  in  reference  to  money  matters ; 
and  they  only  required  to  find  out  the  specific  sums  on  which 
to  base  their  calculations,  and  these  were  found  out  by  a 
reference  to  the  treasurer's  books  in  presence  of  the  trea- 
surer, or  in  presence  of  the  county  clerk. 

When  the  legislature  gave  to  the  several  superior  courts 
power  to  consider  not  only  the  legality  but  the  merits  of 
such  an  award  as  this  before  us,  they  certainly  intended  that 
the  evidence  taken  should  be  forthcoming,  in  order  that  any 
court  applied  to  might  be  able  to  form  a  judgment  of  the 
weight  which  should  be  attached  thereto.  It  is  not  forth- 
coming because  there  is  none  such,  but  it  does  not  necessarily 
follow  that  the  award  must  be  set  aside  on  that  account. 

There  is  no]  complaint  against  the  award  for  any  thing 
connected  with  money  matters,  except  that  it  does  not  pro- 
vide that  the  town  shall  pay  some  portion  of  the  existing 
debt  contracted  for  the  purpose  of  constructing  roads  and 
bridges  within  the  counties.  Now  it  is  shewn  by  afiidavits, 
that  in  adjusting  their  award  the  arbitrators  did  take 
into  their  consideration  the  amount  previously  paid  by  the 
town,  or  which  the  town  was  liable  for,  for  the  construction 
of  roads  or  bridges  by  the  county  without  the  limits  of  the 
town,  and  also  what  the  county  may  have  paid  or  be  liable 
to  pay  for  the  construction  of  roads  or  bridges  within 
the  town.  Having,  then,  in  compliance  with  the  statute, 
taken  these  matters  into  consideration,  they  have  awarded 
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that  the  said  united  counties  do  forthwith  pay  to  the  said 
corporation  of  the  town  of  Cobourg  the  sum  of  £207,  which 
the  said  town  has  heretofore  paid  for  the  construction  of 
roads  and  bridges  by  the  said  united  counties  without  the 
limits  of  the  said  town,  and  they  do  further  award  that  the 
said  corporation  of  the  said  united  counties  do  pay  the  debt 
of  the  said  counties,  for  which  the  said  town  is  jointly  liable 
with  the  said  counties,  as  forming  part  thereof  at  the  time  of 
contracting  the  said  debt. 

Of  course  the  very  object  of  taking  into  consideration  how 
much  money  either  of  the  municipalities  had  paid,  or  was  liable 
for,  expended  in  making  roads  or  bridges  within  the  limits  of 
the  other,  must  be  that  the  sums  so  paid  shall  be  adjusted, 
and  the  arbitrators  'have  found  a  certain  sum  due  to  the 
town  of  Cobourg  for  money  expended  without  the  limits 
of  that  town  by  the  county  council ;  and  finding  that 
amount  due,  they  award  that  the  county  council  shall 
pay  the  existing  debt  contracted  expressly  for  the  con- 
struction of  roads  and  bridges  from  which  the  town  of 
Cobourg  had  received  no  advantage.  The  debt  contracted 
for  roads  and  bridges  on  the  joint  credit  necessarily,  as  it 
appears  to  me,  formed  a  subject  of  enquiry  when  adjusting 
the  claims  of  the  several  municipalities  for  moneys  of  either 
expended  in  the  limits  of  the  other  for  roads  and  bridges. 
In  awarding  a  specific  sum  to  Cobourg,  it  appears  to  me  that 
the  remainder  of  the  moneys  expended  for  roads  and  bridges 
in  the  united  counties  is  left  to  be  borne  by  these  counties 
after  the  separation  of  the  town  of  Cobourg  from  them. 

Then  it  appears  by  the  98th  chapter  of  the  acts  of  last  ses- 
sion, 23  Yic,  that  the  whole  amount  borrowed  by  the  united 
counties  of  Northumberland  and  Durham  from  the  consoli- 
dated municipal  loan  fund  being  $460,000,  or  £115,000, 
being  the  whole  existing  debt  of  the  counties,  is  declared  to 
be  payable  by  certain  municipalities  therein  mentioned;  and 
the  proportion  payable  by  each,  and  the  mode  of  enforcing 
payment  by  the  treasurer  of  the  united  counties,  is  particu- 
larly provided.  The  town  of  Cobourg  is  not  one  of  the 
municipalities  declared  to  be  liable,  and  therefore  is  exempted 
by  the  operation  of  that  act  from  the  payment  of  any  portion 
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of  the  money  borrowed,  and  now  constituting  the  existing 
debt  of  the  united  counties  of  Northumberland  and  Durham. 
If  then  the  arbitrators  had  awarded  a  certain  amount  of  that 
debt  to  be  paid  by  the  town  of  Cobourg,  they  would  have 
awarded  an  amount  which  these  counties  were  not  entitled  to 
receive. 

Under  these  circumstances,  I  think  the  award  satisfactorily 
disposes  of  the  matters  which  were  to  be  adjusted  on  the 
withdrawal  of  the  town  of  Cobourg  from  the  jurisdiction  of 
the  counties  of  Northumberland  and  Durham,  and  that  the 
rule  nisi  to  set  aside  the  award  must  be  discharged. 

Burns,  J. — The  first  and  fourth  objections  made  against 
the  award  embrace  the  same  subject  matter.  They  are  based 
upon  the  assumption  that  whenever  a  county  or  united  coun- 
ties is  or  are  indebted  at  the  time  a  town  within  the  county 
limits  withdraws,  it  necessarily  follows  that  the  town  must 
pay  a  portion  of  the  debt.  It  is  very  true  the  first  subsec- 
tion of  22  Vic,  ch.  99,  sec.  26,  does  speak  of  the  amount 
which  the  town  is  to  pay  the  county  for  the  existing  debt, 
without  mentioning  or  saying  whether  the  town  should  or 
not  pay  any  part  of  the  debt.  We  must  construe  the  act  of 
parliament  reasonably  unless  the  plain  obvious  sense  appears 
upon  the  face  of  it.  T«  construe  that  sub-section  in  the  way 
the  applicants  here  contend  for,  the  award  would  have 
literally  complied  with  it  if  the  arbitrators  had  founds  that 
the  town  of  Cobourg  should  pay  one  shilling  or  five  pounds, 
or  any  other  nominal  sum,  as  the  proportion  of  the  debt, 
and  that  the  united  counties  should  pay  the  residue  of  it. 
If  such  an  award  as  that  had  been  made  there  would  no 
doubt  have  been  an  application  to  set  it  aside  on  account  of 
the  fraudulent  application  of  the  powers  of  the  arbitrators, 
and  that  it  was  a  mere  delusion  so  to  exercise  their  powers. 
We  see  what  the  debt  incurred  by  the  united  counties  was 
for,  and  we  find  that  the  town  of  Cobourg  derived  no  benefit 
whatever  from  the  moneys  borrowed  by  the  united  counties. 
No  part  of  the  moneys  was  expended  within  twelve  miles  of 
Cobourg. 

The  second  sub-section  gives  power  to  the  arbitrators,  in 


294    queen's  bench,  MICHAELMAS  term,  24  VIC,  1860. 


adjusting  their  award,  to  consider  the  amount  which  the 
town  had  previously  paid  for  the  construction  of  roads  or 
bridges  by  the  county,  or  which  the  town  was  then  liable  to 
pay,  and  also  what  the  county  may  have  paid  or  be 
liable  to  pay  for  the  construction  of  roads  and  bridges 
within  the  town.  This  provision  clearly  must  embrace  the 
investigation  whether  any  thing  may  be  due  from  the  one 
corporation  to  the  other  on  account  of  those  matters  ;  and  it 
would  be  absurd,  if  the  arbitrators  found  nothing  due  on 
either  side  in  respect  of  those  matters  to  find  that,  yet  the 
corporation  of  the  town  must  under  any  circumstances  pay 
to  the  county  a  portion  of  the  debt.  No  doubt,  so  long  as 
the  town  remained  united  to  the  county,  it  was  not  only 
liable  to  the  persons  with  whom  the  debt  was  contracted,  but 
also,  as  being  a  component  part  of  the  county,  was  liable 
inter  sese.  I  do  not  think  the  legislature  assumed  or  passed 
the  act  upon  the  assumption  that  such  liability  inter  sese 
would  compel  the  arbitrators  to  decide  that  at  all  events  the 
town  must  pay  a  proportion  of  a  debt  contracted  for  moneys 
no  part  of  which  was  expended  within  the  limits  of  the  town, 
and  from  the  expenditure  of  which  it  appears  from  the  affi- 
davits the  town  not  only  has  derived  no  benefit,  but  as  it  is 
said  has  sustained  an  injury.  I  see  no  objection  to  the 
award  in  this  respect. 

The  second  and  third  objections  are  that  the  arbitrators 
exceeded  their  authority  in  awarding  that  the  united  counties 
should  refund  the  town  the  money  which  the  town  had  paid 
for  the  construction  of  roads  and  bridges  without  the  town 
limits,  and  not  awarding  that  the  town  should  pay  the  coun- 
ties for  the  construction  of  roads  and  bridges  within  the 
town.  It  was  only  the  debt  then  existing  which  the  arbitra- 
tors had  any  power  to  deal  with,  and  though  the  award  might 
have  been  more  explicit  than  it  is  with  respect  to  the  pay- 
ment by  the  counties  to  the  town,  yet  when  we  read  the 
award  with  the  act  of  parliament,  it  is,  I  think,  clear  enough 
what  was  intended.  The  award  tells  us  that  the  arbitrators 
found  the  counties  had  expended  nothing  within  the  limits 
of  the  town,  and,  on  the  other  hand,  the  town  had  paid 
towards  the  construction  of  roads  and  bridges  in  the  county 
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the  sum  of  £207.  I  think  the  arbitrators  had  power  to 
compel  repayment  of  the  amount  upon  a  separation  of  the 
two  bodies,  in  order  to  adjust  matters  properly  between 
them. 

The  fifth  objection  no  doubt  is  entitled  to  prevail,  so  far 
as  the  clause  respecting  costs  is  concerned,  for  the  statute  is 
silent  about  costs.  If  the  parties  do  not  make  an  indepen- 
dent agreement  about  costs,  the  arbitrators  acting  under  the 
statute  have  no  jurisdiction  over  them. 

The  last  objection  complains  that  the  arbitrators  did  not 
act  upon  sworn  testimony,  and  therefore  have  conducted 
themselves  irregularly  and  illegally.  In  reply  to  this  the 
two  arbitrators  who  joined  in  the  award  tell  us  that  there 
was  no  necessity  for  any  sworn  evidence,  for  there  was  no 
dispute  about  any  item  ;  the  whole  information  necessary  or 
required  was  obtained  from  the  arbitrator  appointed  by  the 
counties,  and  from  the  books  of  account  of  the  treasurer  of 
the  counties.  The  13th  sub-section  of  section  336,  shews 
that  the  legislature  contemplated  such  evidence  being  good 
evidence,  and  if  it  be  good  evidence,  the  only  question  re- 
maining is  whether  it  be  sufficient.  It  is  not  suggested  on 
the  part  of  the  complainants  that  it  was  insufficient ;  they 
only  complain  that  it  was  not  taken  on  oath.  There  surely 
was  no  occasion  to  prove  the  correctness  of  the  information 
derived  from  the  reeve  of  one  of  the  townships  of  the  united 
counties,  who  was  the  arbitrator  on  their  part,  and  such  as 
was  derived  from  their  own  books,  when,  on  the  other  hand, 
on  the  part  of  the  town  all  that  was  admitted  to  be  correct. 

Robinson,  C.  J.,  concurred. 

Eule  absolute  to  set  aside  that  portion 
of  the  award  relating  to  costs,  and 
discharged  as  to  the  rest. 


296  queen's  bench,  Michaelmas  term,  24  vie,  i860. 


HiGGiNs  et  al.  v.  The  Corporation  of  the  town  of 
Whitby. 

Action  against  municipality  as  shareholders  in  E.  W,  Co. — Stock  payable  by 
debentures — ^^14  ^  15  Vic,  ch.  51,  sees.  18,  19 — Pleading. 

To  declaration  under  14  &  15  Vic,  ch.  57,  sec.  19,  by  judgment  creditors  of 
a  railway  company  against  a  municipality  as  shareholders,  defendants 
pleaded,  in  substance,  that  they  subscribed  for  the  stock  under  a  by-law, 
which  provided  that  their  debentures,  payable  in  1877,  should  be  issued 
for  the  sum  subscribed  as  the  same  should  become  payable,  and  that  the 
company  should  take  such  debentures  at  par ;  and  that  the  plaintiff  knew 
this  before  he  became  a  creditor. 

ffeld,  on  demurrer,  a  good  defence. 

The  19th  clause  of  the  statute  does  not  apply  in  the  cas«  of  a  subscription 
under  the  18th,  unless  such  subscription  is  made  in  the  ordinary  manner. 

This  was  an  action  brought  under  14  &  15  Vic,  ch.  51, 
sec.  19,  against  defendants  as  shareholders  of  2000  shares 
in  the  Port  Whitby  and  Lake  Huron  Railway  Company, 
setting  out  a  judgment  recovered  by  the  plaintiffs  against 
the  company  for  £90  4s.  lOd.,  the  issuing  of  execution 
thereon  against  the  company,  a  return  of  nulla  bond,  and 
that  defendants  were  owners  of  2000  shares,  on  which  an 
amount  was  unpaid  exceeding  the  plaintiff's  claim. 

Flea. — That  the  defendants  subscribed  for  the  said 
stock  in  the  said  railway  company  under  and  by  virtue  of 
a  by-law  of  the  corporation  of  the  town  of  Whitby,  passed 
on  the  21st  of  September,  1857,  intituled,  "  A  by-law  to 
authorise  the  municipality  of  the  town  of  Whitby  to  take 
shares  in  the  capital  stock  of  the  Port  Whitby  and  Lake 
Huron  Railway  Company,"  by  which  by-law  it  was  and  is 
provided,  among  other  things,  that  the  said  defendants 
should  immediately  after  the  passing  thereof,  subscribe  for 
two  thousand  shares  in  the  capital  stock  of  the  said  railway 
company,  to  the  extent  of  £50,000,  absolutely,  and  should 
also  subscribe  for  one  thousand  shares  in  the  said  stock  of 
the  said  company  to  the  extent  of  £25,000,  conditionally,  to 
be  paid  on  the  21st  of  September,  1861,  if  the  said  railway 
should  be  completed  by  that  day  from  Port  Whitby,  northerly, 
to  Beaverton,  and  upon  the  condition  that  the  said  £25,000 
should  be  expended  only  in  the  construction  of  the  said  line 
from  Beaverton,  northerly,  to  the  terminus  on  Lake  Huron : 
that  debentures  of  the  municipality  should  be  issued  for  the 
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said  sums  of  £50,000  and  .£25,000,  when  and  as  the  said  several 
amounts  of  stock  should  respectively  become  payable :  that 
the  debentures  to  be  issued  under  the  said  by-law  should  be 
payable  on  the  19th  of  September,  1877 ;  and  the  said  Port 
Whitby  and  Lake  Huron  Railway  Company  should  take  the 
debentures  to  be  issued  by  the  defendants  in  payment  of  the 
stock  subscribed  by  them  at  par ;  and  that  not  more  than 
one-tenth  of  the  said  debentures  for  the  £50,000  should  be 
issued  until  the  company  had  obtained  subscriptions  of  stock 
to  the  extent  of  £100,000,  exclusive  of  the  stock  to  be  sub- 
scribed by  defendants.  And  the  defendants  aver  that  the 
stock  mentioned  in  the  declaration  is  the  stock  mentioned  in 
said  by-law,  and  that  the  same  was  subscribed  for  upon  the 
express  condition  that  the  defendants'  debentures  should  be 
taken  in  payment  thereof ;  and  the  defendants  further  say 
they  never  became  otherwise  liable  to  pay  for  the  said  stock 
than  by  debentures  :  that  no  calls  have  been  made  on  said 
stock  by  the  said  company,  and  the  defendants  have  never 
become  liable  by  reason  thereof  to  pay  to  the  said  company 
any  money  or  debentures  for  or  on  account  of  the  said  stock 
so  subscribed  by  them  as  aforesaid ;  and  that  the  said 
plaintiffs  are  ratepayers  and  corporators  of  the  said  corpora- 
tion of  the  town  of  Whitby,  and  had  notice,  before  the  con- 
tracting of  the  debt  in  the  said  judgment  mentioned,  of  all 
and  singular  the  premises. 

Demurrer^  that  the  plea  admits  that  the  defendants  sub- 
scribed absolutely  for  two  thousand  shares  of  stock  in  the 
railway  company  mentioned  in  the  declaration,  and  that  de- 
fendants are  shareholders  in  said  company :  that  it  is  imma- 
terial as  regards  the  rights  of  the  plaintiffs,  who  are  creditors 
of  said  company,  what  may  have  been  the  agreement  between 
the  company  and  defendants  as  to  the  mode  of  payment  of 
the  stock,  inasmuch  as  being  stockholders  they  are  liable 
for  the  amount  of  the  plaintiffs'  claim.  That  it  is  immaterial 
whether  calls  have  been  made  on  said  stock  or  not,  as  regards 
the  plaintiffs'  claim,  the  defendants'  said  plea  not  denying 
that  there  is  an  amount  unpaid  on  the  defendants'  stock 
equalling  the  plaintiffs'  claim ;  that  the  said  plea  does  not 
show  that  the  defendants  ever  offered  to  pay  for  said  stock, 
38  VOL.  XX. 
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or  to  pay  the  plaintiiFs'  claim  in  the  debentures  of  the 
defendants. 

RieJiards  Q.  C,  for  the  demurrer,  cited  16  Vic,  ch.  105, 
sees.  2,  7  ;  14  &  15  Vic,  ch.  51,  sees.  18,  19 ;  Consol. 
Stats.  C,  ch.  66,  sec  80  ;  Henderson  v.  The  Royal  British 
Bank,  7  E.  &  B.  356 ;  Powis  v.  Harding,  1  C.  B.  K  S. 
533  ;  Daniell  v.  The  R.oyal  British  Bank,  1  H.  &  N.  681. 

M.  C.  Cameron,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plea  is  in  our  opinion  a  good  defence.  The  statute 
14  &  15  Vic,  ch.  61,  sec  18,  authorised  the  municipality  to 
subscribe  stock,  and  to  issue  their  debentures,  for  the  amount 
which  they  might  engage  to  pay ;  and  taking  the  whole 
clause  together,  it  is  clear  that  in  order  to  guard  the  public 
interest,  and  to  avoid  an  inconvenient  pressure  upon  the 
public  funds,  they  were  first  to  provide  by  by-law,  with  the 
consent  of  the  electors  first  obtained,  for  subscribing  the 
stock,  and  incurring  any  other  liability  which  they  were 
authorised  to  incur  under  this  18th  clause.  That  enactment 
gave  power  to  the  defendants  to  subscribe  under  the  condi- 
tions, which  it  is  stated  were  specified  in  the  by-law :  namely, 
that  the  railway  should  accept  the  debentures  of  the 
municipality  for  the  stock,  to  be  payable  in  the  year  1877. 
and  the  plea  avers  that  the  stock  was  so  subscribed  to  be 
paid  for  to  the  company  in  debentures,  and  that  the  plaintiff' 
knew  this  before  he  became  a  creditor  of  the  company. 

This  action  is  an  attempt  to  make  the  municipality  liable 
like  ordinary  stockholders  who  were  compellable  to  pay  in 
money  when  called  upon.  The  debt  sued  for  is  small,  and 
might  put  the  municipality  to  no  inconvenience,  but  on  the 
same  principle  on  which  this  action  could  be  sustained,  the 
municipality  might  be  made  liable  to  any  amount  of  debts 
contracted  by  the  company,  although  that  would  be  contrary 
to  the  undertaking  which  they  entered  into,  under  sanction 
of  the  statute.  The  19th  clause  of  the  14  &  15  Vic,  ch.  51, 
under  which  the  plaintiff"  brings  his  action,  does  not  apply, 
we  think,  in  this  case,  of  a  subscription  under  the  18th 
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clause,  although  if  the  municipality  had  subscribed  in  the 
ordinary  manner  it  might  have  applied. 

Judgment  for  defendants  on  demurrer,  (a) 


McDouGALL  V.  Elliott. 

Sale  of  goods — Quantity  not  ascertained — Property  held  not  to  pass. 

B.  transferred  to  one  S.  100  tons  of  coal,  as  security  for  an  endorsement. 
He  had  then  a  certain  lot  of  coal  lying  on  a  wharf,  supposed  to  contain 
that  quantity,  though  in  reality  only  78  tons,  and  subject  to  a  claim  for 
wharfage  equal  to  the  value  of  ten  tons,  but  ihe  jury  found  that  the  trans- 
fer was  not  confined  to  this  lot,  but  was  of  100  tons,  B.  having  more  in  his 
yard.  No  other  coal,  however,  was  set  apart,  and  it  had  not  been  ascer- 
tained how  much  would  be  required  to  make  up  the  difference,  when  B. 
assigned  all  his  elfects,  includiug  the  coal  in  his  yard,  to  the  plaintiff,  for 
the  benefit  of  creditors.  Defendant  afterwards  removed  from  the  yard 
42  tons,  being  22  to  make  up  the  deficiency  in  quantity,  10  for  the 
wharfage,  and  10  because  the  quality  of  that  in  the  yard  was  inferior  to 
that  on  the  wharf,  but  he  afterwards  abandoned  his  claim  to  the  last 
10  tons. 

Held,  that  the  plaintifi"  was  entitled  to  recover,  for  the  sale  to  S.  did  not 
pass  the  property  in  any  of  the  coals  in  the  yard. 

The  declaration  contained  a  count  in  trover,  and  a  count 
in  trespass  for  forty-six  tons  of  coal. 

Pleas. — 1.  Not  guilty.  2.  That  the  goods  were  not  the 
plaintiff's.    3.  Leave  and  license. 

The  trial  took  place  at  the  last  assizes  for  Cobourg,  before 
Bit7'ns,  J.,  and  the  facts  of  the  case  appeared  as  follow : — 
one  William  Butler,  on  the  8th  of  December,  1857,  made 
an  assignment  of  his  estate  and  effects  to  the  plaintiff  for  the 

(a)  The  plaintiffs,  besides  demurring  to  the  plea,  took  issue  upon  it,  and 
at  the  trial,  before  Burns,  J.,  at  Whitby,  the  stock  book  was  produced,  and 
it  was  found  that  the  mayor  of  Whitby,  under  the  corporate  seal,  subscribed 
for  2000  shares,  and  1000  shares,  on  the  6th  of  November,  1857.  The  by- 
law was  also  proved,  and  a  petition  of  the  town  council  to  the  legislature, 
dated  the  6th  of  April,  1858.  At  the  foot  of  the  subscription  for  the  shares 
contained  in 'the  stock  book,  a  memorandum  appeared  in  these  words: 

"  The  above  subscriptions  of  two  thousand  and  one  thousand  shares, 
respectively,  being  subject  to  the  conditions  and  provisions  of  by-law  No. 
40  of  the  municipality  of  the  town  of  Whitby,  hereunto  attached." 

The  president  of  the  railway  company  proved  that  although  the  company 
was  organised  by  a  board  of  directors,  and  the  subscriptions  of  stock  ex- 
ceeded the  £100,000,  yet  the  directors  had  never  made  any  calls  upon  the 
stock.  He  proved  also  that  the  company  had  contracted  debts,  and  among 
others  the  debt  due  to  the  plaintiffs. 

A  verdict  was  taken  for  the  plaintiffs  for  £101 13s.  lOd.,  and  leave  reserved 
to  the  defendants  to  move  to  enter  a  verdict  for  them. 

A  rule  nisi  having  been  obtained  for  this  purpose,  was  afterwards  made 
absolute,  in  accordance  with  the  judgment  given  on  the  demurrer. 


300     queen's  bench,  MICHAELMAS  term,  24  VIC,  1860. 


benefit  of  creditors.  Among  other  things  assigned  was  a 
quantity  of  coal,  in  a  coal  yard  near  the  wharf  at  Cobourg. 
Before  that  assignment  was  made  Butler  was  possessed  of  a 
quantity  of  coal  lying  upon  the  wharf  at  Cobourg,  of  a 
better  quality  than  that  in  the  yard.  The  quantity  lying 
on  the  wharf  was  supposed  to  be  100  tons,  but  it  turned 
out  afterwards  that  it  was  but  78  tons.  Previously  to 
the  assignment  for  the  benefit  of  creditors,  Butler,  as  he 
swore,  transferred  the  coals  on  the  wharf  to  one  Sutherland, 
to  secure  him  for  endorsing  a  note  for  him,  but  he  said  he 
did  not  sell  or  transfer  any  of  the  coals  in  the  yard  to 
Sutherland.  Sutherland  swore  that  Butler  did  not  confine 
his  sale  or  bill  of  parcels  to  the  coal  on  the  wharf,  but  sold 
him  100  tons  of  coal,  and  he  was  to  have  100  tons.  Suther- 
land afterwards  sold  the  100  tons  to  the  defendant.  The 
defendant,  in  1857,  was  Harbour  Master,  and  for  the  coals 
on  the  wharf  there  was  due  25  cents  per  ton,  but  nothing 
was  said  about  this  at  the  time  of  the  sale,  either  by  Butler 
to  Sutherland,  or  Sutherland  to  the  defendant.  The  defend- 
ant, about  the  28th  of  December,  1857,  removed  his  coal 
from  the  wharf,  and  then  found  there  was  only  78  tons. 
Of  this  he  claimed  10  tons  for  the  wharfage  dues,  thus 
reducing  the  coals  on  the  wharf  to  68  tons.  Then,  to  make 
up  100  tons,  he  removed  the  residue  from  the  yard,  from 
the  whole  quantity  there  piled  up,  without  asking  any  one 
whether  he  might  do  so.  As  these  coals  in  the  yard  were 
of  an  inferior  quality  to  those  on  the  wharf,  the  defendant 
took  ten  tons  more  than  the  number  he  was  entitled  to,  even 
supposing  be  had  a  right  to  take  them. 

The  contest  between  the  parties  was  whether  the  sale  by 
Butler  to  Sutherland  was  confined  to  the  coals  upon  the 
wharf,  or  whether  Sutherland  was  to  have  100  tons,  in  which 
latter  case  the  defendant's  counsel  contended  that  the  de- 
fendant had  a  right  to  separate  as  much  coal  from  the  coal 
in  the  yard  as  was  sufficient  to  make  up  the  number  of  100 
tons.  He  conceded  that  the  defendant  had  no  right  to  take 
the  additional  ten  tons  on  account  of  the  difference  of  quality, 
and  as  to  the  ten  tons  due  for  wharfage,  he  argued  that  it 
was  a  question  for  the  jury. 
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For  tlie  purpose  of  determining  the  question,  the  learned 
judge  left  it  to  the  jury  whether  the  sale  was  confined  to  the 
coals  upon  the  wharf  or  not.  He  intimated  that  in  his 
opinion  it  did  not  make  much  matter  which  way  the  question 
was  determined,  as  in  all  probability  it  would  be  found  the 
plaintiff  was  entitled  to  recover  for  all  the  coals  taken  from 
the  yard. 

The  jury  found  that  Butler  sold  to  Sutherland  100  tons, 
and  he  was  entitled  to  that  quantity,  and  that  the  sale  was 
not  confined  to  the  coals  on  the  wharf. 

With  regard  to  the  ten  tons  taken  for  wharfage  dues,  and 
ten  tons  additional  taken  to  make  up  value,  the  learned  judge 
told  the  jury  the  plaintiff  was  entitled  to  recover  for  both. 
The  jury,  however,  found  for  the  plaintiff  for  ten  tons  only, 
at, $5  per  ton,  the  price  agreed  upon  between  the  parties. 

Upon  this  finding  a  verdict  was  entered  for  the  plaintiff 
for  £12  10s.,  and  leave  was  reserved  to  the  plaintiff  to 
move  to  increase  the  verdict  by  adding  to  it  £21  10s.,  the 
price  of  the  22  tons. 

G-alty  Q.  C,  obtained  a  rule  nisi  for  that  purpose. 
Cameron,  Q.  C,  shewed  cause,  and  cited  Aldridge  v. 
Johnson,  7  E.  &.  B.  785. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  question  is  whether  the  plaintiff  was  entitled  to  re- 
cover, in  addition  to  what  he  did  recover,  the  value  of  22 
tons  of  coal  taken  by  the  defendant  from  the  coal  yard, 
which  value  it  was  agreed  by  both  parties  should  be  taken  to 
be  after  the  rate  of  $5  a  ton.  It  cannot  be  held  that  the 
property  in  any  of  the  coals  in  the  yard  had  passed  by  the 
alleged  sale  from  Butler  to  Sutherland,  of  such  quantity  as 
might  be  necessary  for  making  up  the  lot  that  was  on  the 
wharf  to  100  tons.  It  had  never  yet  been  ascertained  how 
many  would  be  required  to  be  got  from  the  yard  to  make  up 
the  100  tons,  and  until  the  requisite  quantity  had  been  as- 
certained, and  such  quantity  separated  from  the  rest  by 
Butler,  and  set  apart  for  Sutherland,  the  property  in  all  the 
coals  that  were  in  the  yard  remained  in  Butler.    They  were 
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all  his,  then,  when  he  made  his  assignment  to  the  plaintiff 
for  the  benefit  of  his  creditors. 

That  being  so,  the  defendant,  when  he  took  32  tons  from 
the  yard  to  make  up  the  68  tons  that  were  on  the  wharf  to 
100,  took  so  many  tons  of  coal  that  had  become  the  property 
of  the  plaintiff,  under  the  assignment  made  to  him  ;  and  the 
plaintiff,  being  entitled  to  recover  for  the  whole,  has  a  right 
to  have  the  price  of  22  tons  (or  $110)  added  to  the  $50, 
which  the  jury  gave  him  for  the  ten  tons  taken  by  the  de- 
fendant, with  less  pretence  of  right,  perhaps,  than  the  other 
22  tons,  but  in  fact  with  no  plainer  violation  of  the  plaintiff's 
legal  right ;  for  when  Butler  assigned  the  coals  in  the  yard 
to  the  plaintiff,  they  were  in  fact  all  his ;  and  if  he  did  really 
sell  to  Sutherland  100  tons,  which  he  has  never  delivered  in 
full  Sutherland  has  his  remedy  against  him  for  non-fulfil- 
ment of  his  agreement,  if  it  is  worth  his  while  to  pursue  it. 

Rule  absolute  for  adding  £21  10s. 
to  the  verdict  for  the  plaintiff. 


The  School  Tkustees  op  the  City  of  Toronto  v.  The 
Corporation  of  the  City  of  Toronto. 

Rate  for  school  purposes — Mandamus — Consol.  Stats.  TJ.  G.,  cA.  64,  sec.  79^ 

A  mandamus  was  granted  to  compel  a  citj  council  to  levy  the  sum  required 
for  school  purposes  for  the  year,  according  to  the  estimate  furnished  to 
them  bj  the  school  trustees. 

It  appeared  in  this  case  that  the  corporation  having  received  the  estimate 
did  not  object  to  it,  but  passed  a  by-law  to  provide  the  sum  required, 
which  they  afteJt^ards  repealed,  and  substituted  another,  imposing  a 
smaller  and  insufficient  rate  ;  and  no  reason  was  given  for  refusing  to 
provide  the  sum  called  for. 

Cameron^  Q.  C,  obtained  a  rule  in  this  term,  calling  on  the 
Corporation  of  the  City  <lf  Toronto  to  shew  cause  why  a 
peremptory  mandamus  should  not  issue,  commanding  them  to 
assess  and  levy  $30,000  ordered  by  the  board  of  school  trus- 
.  tees  of  this  city  to  meet  the  expenditure  of  the  common 
schools  of  the  said  city  for  1860,  according  to  the  estimate 
furnished  by  the  board  to  the  municipal  corporation,  by 
levying  such  a  rate  upon  the  rateable  property  in  the  said 
city  as  should  be  sufficient  to  raise  the  said  sum  of  $30,000. 
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This  rule  was  obtained  upon  an  affidavit  made  by  one  of 
the  school  trustees,  that  the  annual  value  of  the  whole  rate- 
able property  in  the  city  for  the  current  year,  (I860,)  as 
finally  settled  by  the  court  of  revision,  was  $1,643,888 : 
that  the  school  trustees  adopted  the  sum  of  $30,000  as  the 
expenditure  required  for  the  common  schools  for  1860 :  that 
an  estimate  was  accordingly  furnished  by  the  trustees  to  the 
corporation  of  the  city,  and  that  the  city  council  had  passed 
a  by-law  to  assess  and  levy  one  cent  and  six  mills  in  the 
dollar  on  the  above-named  value  for  such  common  school 
expenditure,  and  no  more,  but  that  such  rate  was  not  suffi- 
cient to  raise  $30,000,  but  it  would  require  a  rate  of  two 
cents  in  the  dollar. 

The  city  council  did  pass  a  ,  by-law,  which  would  have 
imposed  a  larger  rate  for  school  purposes,  the  particulars  of 
which  by-law  were  not  shewn,  but  afterwards,  on  the  24th 
of  October,  1860,  they  repealed  that  by-law,  which  had 
fixed  the  rate  for  the  year,  and  which  appropriated  the  pro- 
ceeds of  it  to  various  purposes,  including  school  purposes, 
and  they  passed  another  by-law  as  a  substitute  for  the  first ; 
and  in  this  latter  by-law,  they  provided  that  of  the  proceeds 
of  a  rate  of  fifteen  cents  in  the  dollar  imposed  for  all  pur- 
poses mentioned  in  the  by-law,  the  proportion  of  one  cent 
and  six  mills  should  be  applied  to  defray  part  of  "the  ex- 
pense of  common  school  education." 

No  affidavits  were  filed  in  answer  to  the  rule.  It  was 
sworn  that  the  city  council  had  been  called  upon  by  the 
school  trustees  to  impose  the  necessary  rate  of  two  cents  in 
the  dollar  upon  the  whole  value  of  rateable  property,  and  had 
declined  to  do  so. 

Adam  Wilson,  Q.  C,  shewed  cause,  and  contended  that 
the  school  trustees  had  no  right  to  insist  that  the  city  should 
impose  a  rate  for  school  purposes,  because  they  might  have 
the  means  in  their  hands  of  defraying  the  expense,  or  part 
of  it,  without  such  rate,  or  they  might  choose  to  raise  the 
same  by  a  loan.  He  objected,  further,  that  as  the  school 
act  enabled  the  school  trustees  to  raise  the  money  themselves 
by  rate,  they  were  not  in  want  of  the  extraordinary  remedy 
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by  mandamus,  and  on  legal  principles  had  therefore  no  right 
to  it. 

He  cited  The  School  Trustees  of  Brockville  and  the  Town 
Council  of  Brockville,  9  U.  C.  R.  302  ;  School  Trustees  of 
Port  Hope  and  the  Town  Council  of  Port  Hope,  4  C.  P. 
418 ;  The  School  Trustees  of  Gait  and  The  Municipahty  of 
Gait,  13  U.  C.  R.  511 ;  Ex  parte  The  Overseers  of  Downton, 
8  E.  &  B.  856  ;  The  Queen  v.  The  Bristol  Dock  Co.,  2  Q. 
B.  64;  Rex  v.  Proprietors  of  Margate  Harbour,  2  Chy. 
Rep.  256 ;  The  King  v.  The  Severn  and  Wye  Railway 
Co.,  2  B.  &  Al.  646 ;  The  King  v.  The  Bristol  Dock  Co., 
6  B.  &  C.  181 ;  The  South  Eastern  Railway  Co.  v.  The 
Queen,  17  Q.  B.  485 ;  Consol.  Stats.  U.  C,  ch.  64,  sec.  79, 
sub-sec.  11,  13,  18. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  the  case  cited,  of  The  Brockville  School  Trustees  v. 
The  Town  Council  of  Brockville,  (9  U.  C.  R.  302,)  this 
court  had  granted  a  mandamus  nisi,  to  which  a  return  was 
made,  and  that  return  brought  up  a  particular  question, 
whether  the  trustees  had  or  had  not  proceeded  irregularly 
in  an  important  step  which  they  had  taken,  in  substituting 
one  general  school  for  four  local  schools,  and  incurring, 
without  reference  to  the  ratepayers,  a  large  expense  in 
erecting  the  new  school.  The  town  council  rested  their  op- 
position to  raising  the  money  by  rate  on  the  ground  that 
that  measure  of  the  trustees  was  illegal.  This  was  an  im- 
portant question,  which  both  parties  desired  should  be  deter- 
mined by  the  court,  and  it  was  raised  in  that  formal  manner 
on  the  return  to  the  mandamus.  The  court  were  bound  to 
give  judgment  on  the  sufficiency  of  the  return  made  by  the 
town  council,  and  finding  it  to  be  insufficient  they  decided 
accordingly,  and  the  writ  was  ordered.  The  ground  taken 
here,  that  the  school  trustees  had  power  by  law  to  raise  the 
rate  themselves,  and  therefore  could  not  call  upon  the  court 
to  command  the  council,  does  not  seem  to  have  been  taken, 
and  it  is  not  likely  that  it  would  be,  because  the  objection 
went  to  the  right  to  raise  the  rate  either  by  the  one  means 
or  the  other,  on  account  of  the  alleged  illegality  of  the  ex- 
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penditure  in  putting  up  the  new  school  house.  That  case 
therefore  cannot  be  relied  upon  as  an  authority  for  main- 
taining that  the  trustees  can  as  a  matter  of  right  insist  in  all 
cases  on  the  municipality  raising  the  money  by  rate. 

Then  looking  at  the  two  cases  of  The  School  Trustees  of 
Port  Hope,  and  The  Town  Council  of  Port  Hope,  (4  C.  P. 
418,)  and  The  School  Trustees  of  Gait  and  The  Municipality 
of  Gait,  (13  U.  C.  R.  511,)  and  looking  at  the  existing  school 
act,  Consol.  Stats.  U.  C,  ch.  64,  we  think  it  results  from 
the  whole  that  the  court  may,  if  it  shall  seem  to  them  to  be 
manifestly  proper  in  any  case  on  the  facts  before  them, 
order  the  municipality  of  a  city  to  raise  a  rate,  notwithstand- 
ing the  school  trustees  might  under  the  act  impose  and  col- 
lect the  necessary  rate  themselves. 

We  take  this  case  to  come  expressly  under  the  79th  sec- 
tion of  ch.  64.  Here  the  school  trustees  have  laid  before  the 
council  their  estimate  of  the  sum  required  for  the  year  for 
school  purposes,  whereupon  the  statute  says,  p.  747,  sec.  11, 
(/,)  "And  the  council  of  the  city,  town,  or  village,  shall 
provide  such  sums,  in  the  manner  desired  by  the  said  board 
of  school  trustees."  We  are  not  sure  what  may  be  meant 
by  the  words  "  in  the  manner  desired."  It  can  hardly  mean 
that  they  are  to  determine  for  the  council  whether  the  money 
shall  be  paid  out  of  existing  city  funds,  that  may  be  on  hand, 
or  borrowed  on  debentures,  or  raised  by  rate,  and  if  by  rate 
the  manner  of  levying  it.  It  means  rather,  we  suppose,  that 
the  city  council  are  to  take  care  and  provide  it  at  such 
periods  and  in  such  sums  as  it  may  be  called  for. 

The  sub-section  12  of  this  clause  is  all  that  we  find  in  the 
existing  school  act  which  gives  power  to  the  board  of  school 
trustees  in  a  city  to  levy  school  rates,  and  that  seems  to  be 
a  mere  discretionary  power  that  may  be  exercised  in  aid  of 
the  power  of  the  city  to  collect  school  moneys ;  and  when  the 
trustees  levy  money  under  that  provision  it  would  not  be  on 
rate-payers  generally,  but  on  the  parents  or  guardians  of  the 
children  attending  any  school  under  their  charge.  These  at 
least  are  not  co-extensive  powers. 

It  is  very  reasonable  for  the  city  council  to  say  that  the 
trustees  cannot  dictate  to  them,  neither  should  the  court  or- 
39  VOL.  XX. 
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der,  by  wliat  means  they  are  to  provide  the  money,  whether 
by  rate  or  loan,  and  in  the  case  from  Port  Hope,  (13  U.  C. 
R.  511,)  that  objection  was  considered  by  the  court  to  have 
much  force. 

But  on  all  that  is  before  us  in  this  case,  we  see — 1st.  That 
the  city  council  have  received  the  usual  estimate  for  the 
year,  and  have  not  objected  to  it. 

2nd.  That  they  proceeded  to  provide  by  by-law  for  rais- 
ing the  whole  sum  by  rate-. 

3rd.  That  they  afterwards  in  effect  cancelled  what  they 
had  done,  so  far  that  they  have  provided  a  less  rate,  which 
will  only  produce  a  part  of  the  sum,  and  will  leave  the  rest 
unprovided  for. 

4th.  That  having  every  opportunity  of  shewing  what  their 
reason  was  for  doing  this  they  have  given  no  reason,  but 
leave  to  their  full  force  the  grounds  of  complaint  which  the 
trustees  have  laid  before  us. 

If  they  substituted  a  rate  of  one  dollar  and  six  mills  for  a 
rate  of  two  dollars,  because  that  would  produce  the  sum  re- 
quired, or  because  they  have  paid,  or  are  ready  to  pay,  or 
mean  to  provide  the  residue  by  loan,  or  from  their  current 
general  purpose  funds,  or  for  any  other  good  reason,  we  may 
take  it  for  granted  they  would  have  laid  their  reasons  before 
us  by  affidavits.  Not  having  done  so,  we  are  bound,  we 
think,  to  proceed  upon  the  assumption  that  they  have  no 
good  reason  to  offer. 

The  interests  of  the  common  schools  are  too  important  in 
a  large  city  to  admit  of  a  sudden  suspension  of  their  pro- 
ceedings, from  any  dispute  of  this  kind  between  the  two 
authorities,  if  it  can  possibly  be  avoided.  It  would  produce 
the  utmost  inconvenience. 

We  think  we  must  make  the  rule  absolute,  for  the  obliga- 
tion upon  the  city  council  under  the  statute  is  express  in  its 
terms,  and  no  good  reason  has  been  shewn  why,  since  it  has 
been  executed  in  part,  it  has  not  been  executed  to  the  full 
extent. 

The  cases  cited  from  2  B.  &  Al.  646,  and  6  B.  &  C.  181, 
are  satisfactory  authorities  for  the  purpose  for  which  they 
were  cited,  but  do  not  apply  under  the  circumstances  of  thi^ 
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case  to  restrain  us  from  doing  what  vre  can  to  prevent  what, 
for  all  that  appears,  might  come  to  be  a  great  public  evil. 

If  the  city  corporation  shall  hereafter  shew  that  they  have 
rendered  it  unnecessary  to  levy  a  rate  as  required  by  pro- 
viding the  money  without  delay,  either  wholly  or  in  part, 
from  other  sources,  they  may  be  assured,  that  no  fault  will 
be  found  with  such  a  course. 

It  is  but  just  towards  the  city  to  suppose  that  if  they  were 
prepared  to  meet  the  estimate  without  levying  a  rate,  they 
would  not  have  left  it  to  this  time  unpaid,  or  at  least 
such  amounts  on  account  as  were  from  time  to  time  required. 

Rule  absolute. 


Fahnestock  et  al.  v.  Palmer. 

Fromissori/  notes — Exchange  on  New  York — Guarantee. 

In  an  action  on  instruments  promising  to  pay  money,  "  with  exchange  on 
New  York,"  McLean,  J.,  concurred  in  the  decision  of  the  Common  Pleas 
in  Palmer  v.  Fahnestock,  9  C.  P.  172,  that  they  were  not  promissory 
notes.  Robinson,  C.  J.,  and  Burns,  J.,  expressed  no  opinion  on  the  point, 
the  plaintijffs  not  having  declared  upon  them  as  notes. 

The  defendant  endorsed  notes  in  the  above  form  for  the  accommodation  of 
the  maker,  who  was  in  business  as  a  druggist,  without  knowing  how  they 
were  to  be  applied,  and  the  maker  transferred  them  to  the  plaintiffs  for 
goods  purchased  from  them.  Defendant  not  being  liable  upon  them  as 
notes  : 

Held,  that  there  was  clearly  no  right  of  action  against  him  as  upon  a 
gi|firantee. 

The  following  special  case  was  submitted  for  the  opinion 
of  the  court. 

CASE. 

E.  W.  Palmer,  carrying  on  business  in  Kingston  as  a 
druggist,  was  in  the  habit  of  purchasing  goods  from 
Fahnestock,  Hull  &  Co.,  of  New  York,  (the  plaintiffs  in  this 
action,)  and  from  other  parties,  on  credit  and  also  for  cash. 

On  the  19th  of  June,  1857,  said  E.  W.  Palmer  was  in- 
debted to  the  plaintiffs  for  goods  sold  to  him  in  the  sum  of 
'  £67  2s.,  and  to  secure  the  payment  of  said  sum  he  gave  the 
annexed  instrument  marked  A.,  purporting  to  be  a  promissory 
note  at  six  months,  endorsed  by  one  J.  C.  Crookshank,  then 
a  partner  of  said  E.  W.  Palmer,  and  by  the  defendant. 

On  the  5th  of  July,  1857,  saidE.  W.  Palmer  was  indebted 
to  said  plaintiffs  in  the  further  sum  of  £50  17s.  6d.,  and  to 


308     queen's  bench,  MIOHAELMAS  term,  24  VIC,  1860. 


secure  the  payment  thereof  gave  a  second  instrument  hereto 
annexed,  marked  B.,  purporting  to  be  a  promissory  note  at 
six  months,  endorsed  by  the  defendant. 

On  the  14th  of  September,  1857,  said  E.  W.  Palmer  was 
further  indebted  to  said  plaintilfs  in  the  sum  of  <£72  17s., 
and  to  secure  the  payment  thereof  gave  a  third  instrument, 
hereto  annexed,  marked  G.,  endorsed  by  said  Crookshank 
and  the  defendant. 

Subsequently  the  said  E.  W.  Palmer  failed  in  business, 
and  is  since  dead. 

The  defendant,  who  has  always  resided  in  Kingston, 
endorsed  for  the  accommodation  of  said  E.  W.  Palmer, 
the  instruments  annexed,  marked  A.,  B.,  C,  which  said  in- 
struments said  E.  W.  Palmer,  without  any  specific  knowledge 
on  the  part  of  the  defendant  as  to  how  they  were  to  be 
applied,  transferred  to  these  plaintiffs,  without  any  privity 
between  them  and  defendant. 

If  the  court  are  of  opinion  that  the  defendant.  Noble 
Palmer,  is  liable  as  endorser  on  said  instruments,  or  that 
the  endorsement  of  said  defendant  amounts  to  a  guarantee, 
or  that  the  plaintiffs  are,  under  the  circumstances,  entitled  to 
write  above  the  signature  of  the  defendant  on  said  instrument 
a  guarantee  in  the  following  or  similar  words  : — "  In  con- 
sideration of  the  time  given  to  E.  W.  Palmer  for  the  payment 
of  the  within  sum,  I  hereby  guarantee  the  payment  thereof," 
it  is  agreed  that  judgment  shall  go  for  the  plaintiff  for 
£212  lis.  8d,  with  interest,  and  costs.  But  if  the  court  are 
of  opinion  that  under  no  circumstances  is  the  defendant 
liable  on  his  endorsement,  then  that  judgment  shall  go  for 
the  defendant  with  costs. 

The  following  are  the  instruments  above  referred  to : 

[A.] 

£61  2s  Od.,  &  ex.  currency. 

Kingston,  19th  June,  1857. 

Three  months  after  date,  for  value  received,  I  promise 
to  pay  Jno.  C.  Crookshank,  or  order,  at  the  Bank  of  British 
North  America,  in  Kingston,  the  sum  of  sixty-seven  pounds 
two  shillings,  with  exchange  on  New  York. 

(Signed)       E.  W.  PALMER. 
[B.] 

£50  17s.  6d.,  currency.         Kingston,  July  5th,  1857. 

Six  months  after  date,  for  value  received,  I  promise  to 
pay  N.  Palmer  or  order,  at  the  Bank  of  British  North 
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America,  in  Kingston,  the  sum  of  fifty  pounds  seventeen 
shillings  and  sixpence,  with  exchange  on  New  York. 

(Signed)      E.  W.  PALMER. 

[C] 

£72  17s.  Od.,  currency.       Kingston,  Sept.  14th,  1857. 

Six  months  after  date,  for  value  received,  I  promise  to 
pay  J.  C.  Crookshank,  or  order,  at  the  Bank  of  British  North 
America,  in  Kingston,  the  sum  of  seventy-two  pounds  seven- 
teen shillings,  with  exchange  on  New  York. 

(Signed)      E.  W.  PALMER. 

Prince,  for  the  plaintiffs,  cited  Pollard  v.  Herries,  3  B.  & 
P.  335 ;  Chy.  on  Bills,  439 ;  Gibbs  v.  Fremont,  9  Ex.  31 ; 
Mellish  V.  Simeon,  2  H.  Bl.  378 ;  Francis  v.  Rucker,  Amb. 
672;  De  Tastet  v.  Baring,  2  Camp.  65;  12  Vic,  ch.  76, 
sec.  3. 

Richards,  Q.  C,  contra,  cited  Story  on  P.  N.,  sec.  20 ; 
Palmer  v.  Fahnestock,  9  C.  P.  192 ;  Story  on  Bills,  sees. 
42,  158;  Byles  on  Bills,  78,  79;  Chitty  on  Bills,  85-6; 
Smith  V.  Nightingale,  2  Stark.  375 ;  Bolton  v.  Dugdale,  4 
B.  &  Ad.  619 ;  Ayrey  v.  Fearnsides,  4  M.  &  W.  168 ; 
Barlow  v.  Broadhurst,  4  Moore,  471 ;  Follett  v.  Moore,  4  Ex. 
410;  Gibb  v.  Morisette,  4  U.  C.  R.  205 ;  Lock  et  al.  v.  Reid 
et  al.,  6  0.  S.  295 ;  Stead  v.  Liddard,  1  Ring.  196  ;  Bell  v. 
Welch,  9  C.  B.  154;  Palmer  v.  Fahnestock,  9  C.  P.  172. 

Robinson,  C.  J. — In  this  case  a  verdict  has  been  rendered 
for  the  plaintiffs  for  £212  lis.  8d.,  subject  to  the  opinion 
of  the  court,  and  we  are  requested  to  determine,  1st, 
whether  the  instruments,  which  are  not  set  out  in  the  case, 
as  they  were  intended  to  be,  but  of  which  copies  have  been 
supplied  to  us,  can  be  held  to  be  promissory  notes.  This 
turns  wholly  upon  the  question  whether  the  words  in  the 
notes  "  with  exchange  on  New  York,''  prevent  their  being 
treated  as  promissory  notes,  on  account  of  their  effect  in 
rendering  the  sum  payable  uncertain,  exchange  on  New 
York  not  being  at  any  rate  fixed  and  certain,  but  fluctuating 
according  to  the  circumstances  of  the  time  and  their  influ- 
ence on  exchange. 
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2ndly,  If  the  plaintiffs  cannot  recover  upon  them  as 
\     promissory  notes,  then  whether  they  can  recover  upon  them 
as  upon  guarantees  given  by  the  defendant,  the  endorser,  in 
the  manner  suggested  in  this  case. 

The  first  point  can  hardly  be  said  to  come  properly  before 
us,  since  the  record  upon  which  the  verdict  for  the  plaintiff 
was  taken  by  consent,  contains  no  counts  against  the  defen- 
dant as  endorser  of  promissory  notes,  (a)  and  therefore  there 
could  be  no  recovery  of  that  kind  upon  the  record  as  it  now 
stands. 

In  a  case  between  these  same  parties,  upon  another 
writing  of  the  same  kind,  the  question  whether  the  writing 
was  a  promissory  note,  notwithstanding  the  money  was  made 
payable  "with  exchange  on  New  York,"  came  for  decision 
before  the  Common  Pleas,  on  appeal  from  a  judgment  of  a 
county  court  upon  demurrer. 

We  should  hardly  go  into  the  consideration  of  that  judg- 
ment with  any  idea  of  overruling  it,  in  a  case  which  really 
does  not  present  the  same  question. 

If  this  record  had  contained  counts  upon  promissory  notes, 
we  should  probably  have  conformed  to  the  judgment  given 
in  the  Common  Pleas,  and  then  the  plaintiffs,  if  they  chose, 
might  have  carried  the  case  farther  by  appeal. 

In  practice,  I  apprehend,  notes  payable  "with  exchange" 
on  a  foreign  country  are  very  frequently  made  and  nego- 
tiated, and  even  sued  and  recovered  upon,  without  any 
objection  being  taken,  so  that  it  may  be  desirable  that  the 
point  should  be  finally  settled  in  appeal,  if  the  correctness 
of  the  judgment  given  in  the  Common  Pleas  between  these 
same  parties  is  doubted. 

Upon  the  other  point,  whether  this  defendant,  of  whom  all 
that  is  stated  is  that  he  endorsed  the  several  papers  produced, 
could  be  held  liable  as  upon  a  written  guarantee  to  pay  the 
plaintiffs  for  the  goods  furnished  to  the  maker,  E.  W.  Palmer, 
and  his  partner,  I  have  no  doubt  that  he  could  not  be  held 
so  liable.  I  mean  that  the  plaintiffs  could  not  make  him  so 
liable  by  any  thing  which  they  could  be  held  entitled  to 
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write  above  the  defendant's  signature,  which  stands  on  the 
back  of  each  paper.  The  plaintiffs'  counsel  seems  to  be 
himself  satisfied  that  the  plaintiffs'  action  in  that  shape  can- 
not be  supported.  It  is  admitted  that  the  defendant  knew 
nothing  of  the  transactions  between  the  maker  of  the  note 
and  the  plaintiff,  or  of  the  use  that  was  made  of  the  paper 
which  he  endorsed :  that  he  merely  gave  his  name  as  en- 
dorser of  what  no  doubt  he  supposed  to  be  promissory  notes ; 
and  that  there  was  no  privity  whatever  between  him  and  the 
plaintiff. 

McLean,  J. — I  am  of  opinion  that  judgment  must  be  given 
for  the  defendant,  for  the  instruments  endorsed  by  him  are 
not  strictly  promissory  notes,  not  being  for  the  payment 
of  a  sum  certain,  the  exchange  promised  to  be  paid  with  the 
sum  specified  being  of  uncertain  amount,  varying  according 
to  the  circumstances  of  trade,  or  the  extent  of  dealings  in 
money  transactions  or  otherwise  between  Kingston  and  New 
York. 

Then  the  endorsement  cannot  be  considered  as  a  guaranty. 
The  defendant  did  not  make  it  as  such,  and  he  cannot  be 
held  liable  without  recourse  to  parties  who  would  be  respon- 
sible to  him  on  the  instrument  if  it  were  a  promissory  note. 
If  an  undertaking  could  be  written  over  his  signature  which 
would  render  him  liable  for  the  amount  specified  in  the 
instrument,  it  would  be  giving  to  his  undertaking  as  an 
endorser  an  effect  never  contemplated  by  any  of  the  parties. 
As  endorser  he  might  be  discharged  from  liability  from  want 
of  notice,  but  if  such  guaranty  could  be  written  over  his 
signature  he  would  be  rendered  liable  whether  he  received 
notice  or  not,  and  the  plaintiff  would  in  fact  be  in  a  better 
position  than  if  the  instruments  were,  as  they  were  intended 
to  be,  promissory  notes.  If  such  an  endorsement  could  be 
written  over  the  defendant's  name,  it  might  with  equal  pro- 
priety be  written  over  the  name  of  the  prior  endorser  on  the 
instrument,  and  then  the  plaintiffs  might  have  their  remedy 
against  either  in  distinct  actions,  and  have  recourse  on  the 
estate  of  E.  W.  Palmer  also,  without  leaving  to  the  defen- 
dant any  recourse  against  the  prior  endorser,  or  against 
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any  body  unless  against  an  insolvent  estate.  The  circum- 
stance of  there  being  no  remedy  at  law  upon  the  several 
instruments  as  promissory  notes  cannot  justify  their  being 
converted  into  or  considered  as  contracts  of  a  totally  different 
character. 

BuRNB,  J.,  concurred  in  the  judgment,  but  expressed  no 
opinion  as  to  whether  the  instruments  could  be  considered 
promissory  notes » 

Judgment  for  defendant, 


The  following  gentlemen  were  called  to  the  bar  during 
this  term Jehiel  Mann,  Samuel  George  Wood,  The 
Honorable  Lewis  Thomas  Drummond,  John  Ban 
MacLennan. 
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Present : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
"        Archibald  McLean,  J. 
"        Robert  Easton  Burns,  J. 


Ketchum  v.  Smith  et  al. 

Deed-^ReceijH  for  purchase  money — Etject  of — Pleading. 

To  an  action  on  the  common  count  for  land  sold  and  conveyed,  defendant 
pleaded  never  indebted  and  payment,  and  at  the  trial  he  produced  the 
conveyance  to  him,  in  which  the  receipt  of  the  purchase  money  "was 
acknowledged. 

Held,  conclusive  evidence  under  the  plea  of  payment,  and  that  it  was 
unnecessary  to  plead  the  estoppel  specially. 

Appeal  from  the  county  court  of  Lambton. 

Action  on  the  common  counts,  for  money  payable  by 
defendant  to  plaintiff  for  a  steam  saw-mill,  steam  engine 
and  boiler,  with  the  gearing,  machinery,  and  appurtenances 
thereof,  sold  and  delivered  by  the  plaintiff  to  the  defendants 
at  their  request,  and  for  a  messuage  and  lands  sold  and  con- 
veyed by  the  plaintiff  to  defendants  at  their  request. 

Pleas,  never  indebted,  payment,  and  set-off. 

At  the  trial  the  plaintiff's  counsel  called  upon  defendants 
to  produce  a  certain  deed  of  bargain  and  sale,  under  a  notice 
to  produce.  It  was  produced,  and  he  admitted  that  the 
lands  contained  in  it  were  those  referred  to  in  the  declara- 
tion, and  that  the  action  was  brought  to  recover  a  portion  of 
the  purchase  money  mentioned  in  said  deed. 

The  deed  was  a  conveyance  of  certain  land  by  the 
plaintiff  to  defendants  in  fee  simple,  the  consideration 
being  thus  expressed,  "  for  and  in  consideration  of  fifteen 
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hundred  dollars  of  lawful  money  of  Canada,  to  me  by  the 
said  parties  of  the  second  part  in  hand  well  and  truly  paid, 
at  or  before  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged." 

Defendants'  counsel  objected  that  the  receipt  under  seal 
contained  in  the  deed  being  conclusive  the  action  could  not 
be  maintained,  and  thereupon  the  plaintiff  was  nonsuited. 

This  nonsuit  was  afterwards  set  aside,  upon  the  ground 
that  the  estoppel  by  the  receipt  not  having  been  pleaded, 
could  not  be  relied  upon  as  conclusive,  and  that  the  receipt 
therefore  should  have  been  left  to  the  jury  with  other 
evidence  as  to  the  fact  of  payment. 

From  this  judgment  the  defendants  appealed. 

Davis,  for  the  appellants,  cited  Baker  v.  Dewey,  1 B.  &  C. 
704;  Bowntree  v.  Jacob,  2  Taunt  141;  Lampon  v.  Corke, 
5  B.  &  Al.  606 ;  Sug.  V.  &  P.,  vol.  iii.,  p.  193,  note ;  Tay. 
Ev.,  sec.  83. 

Bichards,  Q.  C,  contra,  cited  Lord  Feversham  v.  Emerson, 

11  Ex.  391  ;  Wilson  v.  Butter,  4  Bing.  C.  756 ;  Carpen- 
ter V.  Buller,  8  M.  &  W.  212 ;  Young  v.  Baincock,  7  C.  B. 
310 ;  Littlechild  v.  Banks,  7  Q.  B.  739 ;  Smith  v.  Winter, 

12  C.  B.  487. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Knowing,  as  we  must  know,  how  frequently  it  happens  in 
this  country  that  the  purchase  money  for  land  conveyed,  or 
a  great  part  of  it,  is  allowed  by  agreement  of  the  parties, 
sometimes  verbal,  to  stand  out  upon  credit,  while  in  the 
body  of  the  deed  the  grantor  expressly  acknowledges  that 
the  whole  price  was  paid  to  him  at  or  before  the  time  of 
executing  the  indenture,/  it  cannot  but  be  with  reluctance 
that  we  feel  ourselves  compelled  in  any  case  to  hold  the 
receipt  in  the  body  of  the  deed  to  be  conclusive  evidence  of 
payment.  But  that  the  law  is  so  has  been  long  held  in 
England,  and  it  is  right  to  consider  that  when  the  fact  is 
that  the  price  has  been  paid,  as  the  language  of  the  deed 
imports,  the  purchaser  can  do  nothing  which  ought  more 
effectually  to  protect  him  against  any  action  for  the  money 
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than  to  have  the  receipt  formally  acknowledged  under  the 
seal  of  the  grantor.  It  is  true  that  in  most  cases  there  are 
added  in  the  deed  words  of  release  as  well  as  an  acknowledg- 
ment of  payment,  and  in  this  deed  there  are  no  such  words 
of  release ;  but  we  take  that  to  signify  nothing,  for  if  the 
acknowledgment  of  payment  is  conclusive  it  can  he  of  no 
consequence  that  the  vendor  has  not  released  the  party  from 
the  debt  which  must  be  taken  to  have  been  paid. 

The  cases  which  may  be  cited  for  establishing  that  the 
receipt  in  the  deed  is  conclusive,  are  Eowntree  v.  Jacob,  2 
Taunt.  141 ;  Baker  v.  Dewey,  1  B.  &  C.  704 ;  Lampon 
V.  Corke,  5  B.  &  Al.  606.  We  refer  also  to  Sug.  V.  &  P., 
vol.  iii.,  p.  193,  note,  10th  ed.,  and  to  Taylor  on  Evi- 
dence, sec.  83. 

Then  if  we  must  take  the  law  to  be  so  settled,  as  we  think 
we  must,  whatever  remedy  may  be  in  the  power  of  the  party 
in  equity,  where  there  has  not  been  any  separate  security 
taken  for  the  purchase  money,  we  are  to  consider  whether  in 
this  case  it  was  rightly  held  in  the  court  below  that  the 
receipt  in  the  deed  could  not  be  allowed  to  avail  the  party 
on  the  principal  of  estoppel,  because  there  was  no  plea 
setting  up  an  estoppel,  but  that  it  must  go  on  the  other 
evidence  to  the  jury  as  a  question  of  fact,  whether  the  price 
for  the  land  had  been  actually  paid  or  not. 

We  confess  ourselves  unable  to  see  how  it  can  be  denied 
that  if  the  receipt  in  the  deed  is  conclusive  evidence  of 
payment  it  must  be  received  as  such  either  on  the  plea  of 
never  indebted  or  of  payment ;  we  mean,  of  course,  in  the 
absence  of  evidence  of  fraud  in  obtaining  the  seal  of  the 
plaintiff  to  the  deed  containing  the  receipt. 

If  the  money  has  been  paid  it  must  have  been  paid  before 
the  deed  was  made  or  at  the  time.  If  before,  that  is,  in 
advance,  which  it  might  be,  then  there  never  was  a  debt; 
and  we  think  it  would  be  equally  correct  to  say  that  there 
never  was  a  debt  for  the  land  sold  and  conveyed  if  it  was 
paid  for  at  the  time ;  but  even  if  it  could  be  held,  as  it  has 
been  intimated  by  a  very  learned  judge  it  should  be,  that 
there  has  been  in  fact  a  debt  when  the  land  or  goods  were 
paid  for  at  the  moment  they  were  bought,  then  surely  under 
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the  plea  of  payment  the  deed  must  be  conclusive  evidence 
where  no  fraud  has  been  practised. 

We  think  the  judgment  given  in  the  county  court  must  be 
reversed,  and  that  the  rule  nisi  for  setting  aside  the  nonsuit 
and  granting  a  new  trial  must  be  discharged. 

Appeal  allowed. 


DuaaAN  V.  KiTSON. 

Division  court  execution — Sale  of  chattels  real — Comol.  Stats.  U.  (7.,  ch.  19. 

A  term  for  years  in  land  cannot  be  sold  under  an  execution  from  the  divi- 
sion court,  but  only  such  things  as  can  be  delivered  over  to  the  purchaser, 
or  such  securities  as  the  Consol.  Stats.  U.  C,  ch.  19,  sec.  151,  expressly 
authorises  the  seizure  of. 

Ejectment  for  lot  20  on  the  south  side  of  King  street,  in 
the  city  of  Toronto. 

At  the  trial,  at  Toronto,  before  Hag  arty,  J.,  it  appeared 
that  the  defendant  had  become  tenant  to  the  plaintiff  of  the 
premises  in  question,  under  a  lease  made  to  him  by  the  plain- 
tiff on  the  27th  of  February,  1858,  to  hold  for  five  years, 
at  a  rent  of  £100,  to  be  paid  quarterly.  There  were  six 
houses,  of  an  inferior  description,  upon  the  property  leased. 
While  defendant  was  in  possession  as  tenant,  on  the  9th  of 
February,  1860,  a  division  court  execution,  which  issued  on 
that  day  at  the  suit  of  Dempsey  and  Blevins  against  this 
defendant,  came  to  one  Severs,  a  bailiff,  under  which  he  ad- 
vertised and  sold  this  lease.  The  sale  took  place  on  the  31st 
of  March,  1860,  by  public  auction,  by  a  person  employed  by 
Severs,  and  the  lease  or  term  was  bid  off  by  the  plaintiff,  the 
landlord,  for  X3  15s.,  and  a  bill  of  sale  was  executed  of  the 
term  to  him  by  Severs,  the  bailiff. 

The  bailiff.  Severs,  swore  that  there  were  no  moveable 
goods  of  the  defendant  liable  to  be  seized  so  far  as  he  knew, 
but  he  admitted  that  he  did  not  go  to  see  whether  there  were 
any  such  goods  or  not.  He  swore  that  neither  the  plaintiff 
nor  any  one  else  had  told  him  to  seize  this  lease,  but  he  had 
before  seized  it  on  another  division  court  execution  at  the 
suit  of  one  Orr,  which  was  afterwards  stayed  by  order  of 
the  judge,  and  then,  when  Dempsey's  writ  came  to  him  after-, 
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wards,  he  seized  and  sold  under  it,  having  first  advertised  it 
three  or  four  times  on  both  writs. 

The  lease  was  bid  off  to  the  plaintiff,  at  an  adjourned  sale. 
On  the  first  day  on  which  a  sale  was  attempted  the  plaintiff 
attended  and  offered  5s.,  and  the  bailiff  adjourned  the  sale, 
no  one  bidding  more.  The  plaintiff  on  that  occasion  stated 
publicly  that  the  lease  was  worth  nothing,  and  that  the 
tenant  had  no  interest  in  it.  There  were  several  adjourn- 
ments of  the  sale.  It  was  at  last  sold  on  the  31st  of  March 
to  the  plaintiff  for  £o  15s.,  not  by  the  bailiff,  but  by  a  person 
employed  by  him.  The  plaintiff  paid  the  money  bid,  and  the 
bailiff  made  the  deed  to  him.  There  was  no  endorsement  of 
the  seizure  made  on  the  back  of  the  writ.  The  proceedings 
on  which  the  execution  in  Dempsey  and  Blevins'  suit  issued 
were  proved. 

At  the  conclusion  of  the  plaintiff's  case  the  defendant's 
counsel  moved  for  a  nonsuit,  on  the  grounds  :  1.  That  the 
law  requires  division  court  executions  to  be  returned  in 
thirty  days  ;  that  the  writ  was  not  so  returned,  and  there- 
fore the  plaintiff  could  not  sell  on  it. 

2.  That  the  bailiff  had  no  power  to  adjourn  the  sale. 

3.  That  the  bailiff  could  not  legally  sell  a  chattel  real 
under  a  division  court  execution. 

4.  That  there  was  in  fact  no  seizure  made,  no  entry  of 
seizure  made  on  the  writ. 

5.  That  the  bailiff  was  not  present,  and  did  not  sell,  and 
that  he  could  not  depute  another  to  sell  for  him. 

Leave  was  reserved  to  defendant  to  move  for  a  nonsuit  in 
term  on  these  objections. 

The  defendant  then  went  into  his  case,  and  proved  that  on 
the  first  day  when  the  sale  was  attempted,  several  persons 
present  wished  to  bid,  and  several  bids  were  made  of  trifling 
sums :  that  the  plaintiff  was  present,  and  forbade  the  sale^ 
saying  it  was  his  property :  that  the  bailiff  did  not  know 
what  to  do,  and  adjourned  the  sale :  that  at  the  day  when 
the  sale  was  made,  and  afterwards,  the  plaintiff  stated  several 
times  that  he  went  there  to  stop  the  sale,  for  that  he  did  not 
wish  to  see  the  poor  man's  property  sacrificed;  that  he  had  se- 
cured the  property  for  him,  and  had  been  doing  a  friendly  act. 
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It  was  proved,  further,  by  the  tenant  of  one  of  the  six 
houses  under  the  defendant,  that  he  paid  the  defendant 
$12  a  month  rent  for  that  house,  and  he  swore  that  he 
believed  the  defendant  received  .£100  a  year  above  the  rent 
he  was  to  pay  to  the  plaintiff ;  that  a  tavern  on  the  corner  of 
the  lot  let  at  X90  a  year. 

It  was  proved  also  that  the  defendant  at  the  time  of  the 
sale  had  personal  property  of  much  more  value  than  the 
£3  15s. 

A  verdict  having  been  found  for  the  plaintiff. 

Burand  obtained  a  rule  nisi  for  a  nonsuit  on  the  leave 
reserved,  or  for  a  new  trial. 
Burns  shewed  cause. 

The  clauses  of  the  statute  bearing  upon  the  question  de- 
termined are  cited  in  the  judgment. 

KoBiNSON,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  question  in  this  case  is  whether  under  the  execu- 
tion from  the  division  court  a  term  for  years  could  legally 
be  sold.  The  statute,  Consol.  Stats.  U.  C,  ch.  19,  sec.  151, 
provides  that  "  every  bailiff  or  officer  having  an  execution 
against  the  goods  and  chattels  of  any  person,  may  by  virtue 
thereof  seize  and  take  any  of  the  goods  and  chattels  of  such 
person,  (excepting  the  wearing  apparel  and  bedding  of  such 
person  or  his  family,  and  the  tools  and  implements  of  his 
trade,  to  the  value  of  20  dollars,  which  shall  to  that  extent 
be  protected  from  the  seizure,)  and  may  also  seize  and  take 
any  money  or  bank-notes,  and  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialties,  or  securities  for  money 
belonging  to  such  person." 

The  words  "goods  and  chattels"  as  used  here,  that  is,  with- 
out any  words  denoting  an  intention  to  distinguish  between 
moveable  and  immoveable,  do,  as  a  general  rule,  we  have  no 
doubt,  include  chattels  real  as  well  as  chattels  personal,  and 
that  effect  is  given  to  them  at  common  law,  and  without  the 
aid  of  any  statute,  when  they  are  found  in  writs  of  execution 
issued  from  the  superior  courts. 

There  is  nothing  in  the  clause  we  have  cited  which  can  be 
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taken  to  indicate  an  intention  that  personal  chattels  only, 
and  not  real  chattels,  shall  be  subject  to  seizure,  but  we  do 
not  believe  that  it  has  been  generally  taken  to  be  legal  to 
sell  terms  for  years  in  real  property  under  executions  from 
the  division  court.  We  are  not  aware  that  it  has  been 
attempted  to  do  so  in  any  other  case. 

And  it  is  to  be  considered  that  if  because  the  words  goods 
and  chattels  are  in  themselves  large  enough  to  embrace  terms 
for  years,  such  terms  must  therefore  be  held  to  be  saleable 
under  executions  from  the  division  courts,  we  could  not  re- 
fuse upon  the  same  principle  to  hold  that  in  every  case  of 
a  warrant  from  a  justice  of  the  peace  for  levying  a  fine  or 
a  penalty,  however  trifling,  and  in  all  cases  under  the  187th 
and  188th  sections  of  the  division'  court  act,  a  leasehold 
property  of  the  defendant  would  be  liable  to  be  sold,  for 
such  warrants  usually  direct  the  money  to  be  levied  upon 
the  goods  and  chattels  of  the  party,  and  are  authorised  by 
statute  to  be  issued  in  that  form.  Now  we  think  we  are  safe 
in  saying  that  terms  for  years  are  not  in  fact  seized  and  sold 
under  such  warrants,  and  although  it  is  not  in  all  cases  a 
conclusive  argument  that  whatever  has  never  hitherto  been 
done  under  circumstances  which  are  frequently  recurring  is 
not  fit  to  be  done,  yet  the  want  of  precedent  may  be  in 
general  relied  upon  as  a  very  strong  argument  in  favour  of 
the  conclusion. 

And  there  is  in  the  division  court  act  a  strong  indication 
that  the  legislature  did  not  mean  that  the  process  of  execution 
from  such  courts  should  extend  to  any  thing  but  personal 
chattels.  We  refer  to  the  sections,  199,  204,  206,  210,  and 
the  form  of  the  writ  of  attachment  against  the  goods  of 
absconding  debtors  given  in  the  schedule  at  the  end  of  the 
act,  as  compared  with  the  form  of  attachments  directed  by 
ch.  25  to  be  issued  from  the  superior  courts.  The  warrant  to 
be  issued  to  the  baililf  of  a  division  court  in  such  cases  is  to 
"  seize,  take,  and  safely  keep  all  the  personal  estate  and 
eff'ects  of  the  absconding  debtor  liable  to  seizure  under 
execution  for  debt,''  and  not,  as  in  the  case  of  attachments 
from  the  higher  courts  to  seize  "  all  the  real  and  personal 
property,"  &c.    This  shews,  we  think,  that  it  was  only  the 
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personal  goods  of  the  debtor  that  are  intended  to  be  liable 
to  seizure  under  execution  from  the  division  court,  such 
chattels  as  are  subject  to  distress  and  sale  under  warrants 
from  justices  or  courts  of  inferior  jurisdiction,  and  under 
by-laws,  or  otherwise. 

Mr.  Bradbj  in  his  treatise  on  distresses,  p.  206,  in  which 
he  treats  not  merely  of  distresses  for  rent,  but  of  all  cases 
in  which  goods  may  be  seized  and  sold  by  a  a  summary 
proceeding  for  the  levying  any  fine  or  penalty,  says,  "  It 
may  be  laid  down  as  a  general  rule,  that  even  at  the  common 
law  all  'personal  chattels  are  liable  to  be  taken  as  a  distress, 
unless  they  fall  within  some  of  those  exemptions  which  will 
be  hereafter  specified." 

We  think  it  is  in  like  manner  only  personal  chattels,  not 
real  chattels,  which  can  be  seized  under  process  from  our 
division  courts,  though  in  all  these  cases  the  command  is  to 
levy  the  money  from  the  ''goods  and  chattels''  without 
restricting  expressly  the  meaning  of  those  words.  In  Gorton 
v.  Falkner,  (4  T.  R.  565,)  Lord  Kenyon  says,  "  We  may  lay 
it  down  as  a  general  proposition  that  at  this  time  all  moveable 
chattels  are  distrainable."  This  sanctions  a  distinction  be- 
tween moveable  and  immoveable  goods,  where  undoubtedly  the 
authority  was  to  seize  and  sell  '*the  goods  and  chattels." 

In  cases  of  sales  of  terms  for  years  under  execution  from 
courts  of  record  nothing  passes  by  the  mere  sale  of  the  lease. 
There  must  be  an  assignment  by  the  sherifi",  which  is  usually 
executed  under  his  seal  of  ofiice.  Nothing  less  than  this  can 
support  an  ejectment  by  the  purchaser,  and  except  under 
certain  circumstances  he  has  also  to  prove  a  judgment  on 
which  the  execution  issued.  Again,  it  has  been  determined 
that  a  portion  only  of  the  premises  demised  cannot  be  sold, 
for  what  the  sheriff  is  supposed  to  sell  is  the  lease  itself, 
which  is  indivisible,  so  that  in  that  case  to  make  a  few 
shillings  or  dollars,  defendants'  interest  in  the  whole  land 
demised,  with  the  six  tenements  u^on  it,  must  all  be  sold, 
which  was  in  fact  done  in  this  case  by  the  bailiff. 

It  seems  to  us  that  it  is  not  reasonable  to  suppose  that  the 
law  could  ever  have  intended  that  a  lease  for  twenty  or 
iiinety-nine  years,  or  for  a  much  longer  term,  should  be  subject 
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to  be  seized  and  sold  in  execution  by  a  bailiff  or  constable, 
who  has  no  seal  of  office,  and  upon  a  warrant  which  has 
no  judgment  of  record  to  support  it,  and  a  judgment  from 
which  there  is  no  appeal.  He  can  only  sell,  we  think, 
such  things  as  he  can  deliver  over  to  the  purchaser,  or  such 
securities  as  the  151st  section  of  the  statute  expressly  au- 
thorises him  to  seize. 

There  were  several  particular  objections  taken  in  this  case 
to  the  proceedings,  besides  the  main  objection  which  we  have 
been  considering,  but  as  we  think  the  term  could  not  have 
been  sold  under  the  execution  from  the  division  court,  we 
do  not  go  into  these  particular  objections,  such  as  the  allega- 
tion, not  distinctly  proved,  we  think,  that  nothing  was  done 
towards  seizing  under  the  writ  until  after  it  was  returnable, 
which  would  be  a  fatal  objection  if  founded  in  fact.  And  on 
the  evidence  generally,  we  think  we  should  not  have  been 
able  to  sustain  the  sale  as  a  bond  fide  execution  of  the  writ. 
It  is  a  singular  fact  in  the  case,  that  the  plaintiff,  avIio  bid  in 
the  term,  was  himself  the  owner  of  the  reversion.  The  term 
would  have  merged  in  the  fee  the  moment  he  acquired  it, 
but  I  do  not  see  that  that  would  have  prevented  his  sustain- 
ing this  action  of  ejectment  upon  his  title  as  reversioner,  if 
by  what  has  been  done  the  term  could  be  held  to  have  been 
legally  extinguished. 

Rule  absolute. 


In  the  matter  of  Frederick  Stewart  MacGtachen, 

APPLYING    TO    be    ADMITTED    AS    AN    ATTORNEY  AND 

Solicitor. 

Articled  clerk — Service — Expiration  of  articles  less  than  four  teen  days  before  term. 

The  time  of  a  clerk  articled  after  the  1st  of  July,  1858,  must  expire  fourteen 
days  before  the  term  in  which  he  seeks  to  be  admitted,  for  the  affidavit 
of  due  service  cannot  be  accepted  at  a  later  period,  though  before  his 
examination. 

Where  M.,  therefore,  entered  into  articles  for  a  year  on  the  25th  of  January, 
1860,  and  Hilary  Term  began  on  the  4th  of  February,  1861,  held,  that 
he  could  not  be  admitted  in  that  term. 

Mr.  MacGachen,  who  was  called  to  the  bar  in  England  by 
the  society  of  the  Inner  Temple  on  the  8th  of  June,  1849, 
entered  into  articles  on  the  25th  of  January,  1860,  with  a 
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practising  attorney  in  this  province,  binding  him  to  serve  as 
a  clerk  for  one  year,  in  order  that  he  might,  after  completing 
such  service,  be  admitted  an  attorney,  under  Consol.  Stats. 
U.  C,  ch.  35,  sec.  2. 

These  articles  expiring  on  the  25th  of  January,  or  rather, 
perhaps,  on  the  24th  of  January,  1861,  there  were  not  four- 
teen days  between  the  time  of  service  being  completed  and 
the  commencement  of  Hilary  Term,  1861,  which  began  this 
year  on  the  4th  of  February,  and  it  was  therefore  not  in  the 
power  of  Mr.  MacGachen  to  comply  with  the  third  section  of 
the  act,  which  requires  that  such  candidate  for  admission 
shall,  at  least  fourteen  days  next  before  the  first  day  of  the 
term  in  which  he  seeks  admission,  leare  with  the  secretary 
of  the  Law  Society  his  contract  of  service,  and  an  afiidavit  of 
due  execution  thereof,  and  of  due  service  thereunder.  See 
also  sees.  5,  10,  24. 

The  society  in  consequence  hesitated  to  grant  him  the  cer- 
tificate provided  for  in  the  tenth  section,  and  made  a  special 
note  of  the  facts  in  a  certificate  which  they  did  grant  of  his 
having  passed  an  examination  as  to  fitness ;  and  requested  the 
consideration  of  the  court  upon  the  point  whether  Mr.  Mac- 
Gachen could  be  legally  admitted. 

The  certificate  stated  that  fourteen  days  before  the  com- 
mencement of  the  term  the  said  articles,  with  an  afiidavit  by 
Mr.  MacGachen  of  due  service  thereunder  up  to  the  19th  of 
January,  1861,  were  left  with  the  secretary  of  the  Law 
Society  ;  and  that  subsequently,  but  less  than  fourteen  days 
next  before  the  first  day  of  the  term,  and  after  the  expiration 
of  the  term  mentioned  in  said  articles,  and  before  his  exami- 
nation, affidavits  of  himself  and  of  the  attorney  to  whom  he 
was  bound,  proving  that  he  had  actually  served  and  been 
employed  by  such  practising  attorney  during  the  whole  of 
his  term  of  service,  were  presented  to  the  convocation. 

Read^  (7.,  appeared  for  the  Law  Society,  and  Q,  S. 
Patterson,  for  the  petitioner. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
We  think  the  statute  does  not  authorise  the  admission 
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during  the  present  term,  since  Mr.  MacGaclien  could  not 
make  and  has  not  made  an  affidavit  fourteen  days  before  the 
term  of  having  duly  served  under  his  articles,  which  must  be 
taken  to  mean  that  he  had  completed  his  service  for  a  year. 

If  it  occurred  to  the  legislature  when  they  vrerc  passing 
the  act  that  by  requiring  such  affidavit  to  be  furnished  four- 
teen days  before  the  term  they  would  in  some  cases  be  expos- 
ing the  candidate  for  admission  to  the  loss  of  a  term,  they 
might  perhaps  have  provided  against  that  by  allowing  that 
affidavit  to  be  filed  at  any  time  before  he  presented  himself 
to  be  sworn  in  ;  but  the  act  does  not  so  provide ;  it  rather 
alFords  evidence  that  the  legislature  was  not  disposed  to 
guard  against  this  inconvenience,  except  in  cases  of  persons 
who  had  entered  into  articles  before  the  1st  of  July,  1858. 
See  sec.  24. 

There  is  no  room  for  any  latitude  of  construction  in  regard 
to  this  requisition  of  the  statute,  as  there  necessarily  must  be 
in  some  degree  with  respect  to  what  constitutes  service  within 
the  meaning  of  the  act.  It  is  quite  clear  that  consistently 
with  the  statute,  so  far  as  regards  the  year's  service  being 
duly  completed,  thig  candidate  must  be  in  a  situation  to  make 
the  affidavit  fourteen  days  before  the  term  begins. 

It  will  only  be  necessary  that  hereafter,  in  view  of  the 
possible  loss  of  a  term,  care  should  be  taken  to  enter  into 
the  contract  of  service  a  sufficient  number  of  days  before  the 
term  to  escape  the  difficulty  of  not  leaving  fourteen  clear 
days  between  the  expiration  of  the  articles  and  the  term  that 
will  follow  next  after. 
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Harrison  v.  Brega. 

Registrar — Omission  of  mortgage  in  certificate — Action  therefor — Notice  of 
action  and  limitation — Consol.  Stais.  JJ.  C,  chaps.  126,  89 — Damages — 
Costs  of  suit  bg  first  mortgagee. 

A  registrar  being  applied  to  by  the  plaintiff  for  a  certificate  of  the  registries 
on  a  lot,  gave  one  in  which  he  omitted  to  mention  a  mortgage  for  $600, 
prior  to  that  which  the  plaintiff  purchased,  supposing  it,  from  the  cer- 
tificate, to  be  a  first  encumbrance.  The  first  mortgagee  obtained  a 
decree  for  sale,  and  the  plaintiff  purchased  the  land  at  less  than  would 
satisfy  the  two  mortgages,  but  he  soon  afterwards  sold  at  a  considerable 
advance,  so  that  in  the  end  he  would  receive  all  that  he  had  paid  for  his 
mortgage.  In  an  action  against  the  registrar  for  this  omission  in  his  cer- 
tificate, the  jury  gave  $500  damages. 

Held,  that  the  registrar  was  not  entitled  to  notice  of  action,  and  that  the 
six  months'  limitation  clause  did  not  apply,  for  though  an  officer  within 
the  meaning  of  the  act,  Consol.  Stats.,  U.  C,  ch.  126,  this  was  not  an  act 
committed,  but  a  negligent  omission. 

Held,  also,  that  the  damages  were  moderate,  the  plaintiff  having  in  fact 
sustained  loss  to  the  full  amount  of  the  first  mortgage. 

The  plaintiff  having  been  made  a  party  to  a  suit  in  chancery  on  the  first 
mortgage  endeavoured  to  obtain  priority,  but  failed  in  his  defence,  and 
was  compelled  to  pay  costs.  Whether  these  costs  could  be  recovered 
from  the  registrar  was  a  point  raised,  but  not  decided,  as  it  was  uncer- 
tain whether  they  were  included  in  the  verdict. 

The  plaintiff  sued  defendant,  who  was  registrar  for  the 
county  of  Peel,  for  damages  which  he  alleged  he  had  sus- 
tained from  the  defendant  having  given  an  erroneous  cer- 
tificate as  registrar  of  the  state  of  the  title  to  a  certain 
parcel  of  land,  upon  which  a  mortgage  had  been  given,  and 
which  mortgage  the  plaintiff  proposed  to  purchase,  and  did 
purchase,  relying  upon  the  accuracy  of  the  registrar's  cer- 
tificate. 

The  declaration  contained  two  counts,  but  the  first  only 
was  relied  upon  at  the  trial,  and  the  other  was  abandoned. 

The  first  count  stated  in  substance  that  on  the  15th  of 
July,  1857,  one  Robert  Campbell  had  made  a  mortgage  of 
certain  175  acres  of  lot  6,  in  the  2nd  concession  south  of 
Dundas  street,  in  the  township  of  Toronto,  to  James  Farrell, 
and  his  assigns,  to  secure  X600,  with  interest,  which  mort- 
gage was  registered  by  defendant  on  the  15th  of  July, 
1857 :  that  the  plaintiff  agreed  afterwards  to  purchase  the 
said  mortgage  from  Farrell,  for  a  certain  sum  of  money  to 
be  paid  for  the  same,  provided  it  should  be  found  by  search 
at  the  registry  office  that  this  was  the  first  incumbrance 
upon  the  land,  as  Farrell  had  represented  it  to  be :  that  on 
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the  1st  of  September,  1857,  the  plaintiff  required  the  de- 
fendant, as  registrar,  to  search  into  the  title,  and  to  send 
a  certificate,  and  paid  him  therefor ;  and  the  declaration 
charged  that  the  defendant  did  not  carefully  search,  and 
did  not  send  a  true  certificate  of  the  state  of  the  title,  but 
neglected  his  duty  in  that  behalf,  and  erroneously  and  un- 
truly certified  that  the  mortgage  to  Farrell  was  the  first 
undischarged  mortgage  or  incumbrance  created  by  Campbell 
on  the  land,  or  any  part  of  it,  which  had  been  registered  in 
his  office  :  that  the  plaintiff  relying  upon  this,  and  having  no 
knowledge  to  the  contrary,  bought  the  mortgage  from  Far- 
rell, and  paid  for  it  the  price  agreed  upon,  and  took  from 
him  an  assignment,  which  was  duly  registered  on  the  29th 
of  September,  1857,  whereas  in  truth  Campbell,  before  he 
gave  the  mortgage  to  Farrell,  had,  on  the  21st  of  August, 
1854,  made  a  mortgage  on  the  same  land  to  one  James 
Speers,  for  £150,  payable  with  interest,  which  mortgage 
was  on  the  29th  of  August,  1854,  duly  registered  by  defend- 
ant, as  registrar,  but  all  mention  of  it  was  omitted  in  the  cer- 
tificate given  by  the  defendant  to  the  plaintiff  of  the  state  of 
the  title. 

The  plaintiff  then  averred  that  the  debt  of  Campbell  to 
Speers  not  being  paid  when  due,  Speers,  after  the  assign- 
ment had  been  registered,  filed  a  bill  in  Chancery  to  obtain 
a  sale  of  the  land  :  that  the  plaintiff,  being  made  a  defend- 
ant in  that  suit,  endeavoured  to  make  good  his  claim  to 
priority  as  a  bona,  fide  purchaser  of  the  second  mortgage  for 
value,  without  notice  of  the  first,  but  failed  in  his  defence  : 
that  the  land  was  ordered  to  be  sold  to  pay  Speers'  debt, 
interest,  and  costs,  in  the  first  place,  and  that  when  this  was 
done,  and  the  surplus  of  the  proceeds  applied  towards  the 
satisfaction  of  the  plaintiff 's  mortgage,  interest,  and  costs, 
which  then  amounted  to  £749  19s.,  it  left  a  deficiency  of 
£238  19s.  lid.,  and  the  plaintiff  averred  that  he  had 
thereby  lost  that  amount,  and  interest  from  the  12th  of 
October,  1860. 

The  defendant  pleaded  not  guilty,  by  statutes,  Consol. 
Stats.  U.  C,  ch.  126,  sees.  9,  10,  11,  20,  and  ch.  89,  sees. 
9  to  13  inclusive,  and  sec.  67. 
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At  the  trial,  at  Toronto,  before  McLean,  J.,  the  plaintiff 
produced  defendant's  certificate,  as  registrar,  dated  the  23rd 
of  September,  1857,  in  which  there  was  no  mention  made  of 
the  mortgage  to  Speers,  and  it  was  proved  that  long  after- 
wards, when  the  plaintiff  was  informed  of  that  mortgage, 
and  of  the  intention  of  Speers  to  file  a  bill,  his  son,  who 
transacted  business  for  him  as  his  attorney,  wrote  again  to 
the  registrar  to  request  another  search  and  certificate,  and 
on  the  11th  of  February,  1859,  the  defendant  sent  him 
another  certificate  in  which  also  Speers'  mortgage  was 
omitted. 

To  both  papers  the  registrar  certified  at  the  foot  that 
they  were  correct  to  the  best  of  his  knowledge  and  belief. 

A  few  days  after  the  last  certificate  was  received  the 
plaintiff's  son  saw  the  mortgage  given  to  Speers  in  the 
hands  of  his  solicitor,  and  wrote  again  to  the  defendant 
stating  this ;  and  he  then  received  from  him  a  statement  of 
the  registry  of  Speers'  mortgage  on  the  29th  of  August, 
1854,  with  the  remark,  "  The  above  was  overlooked  in  con- 
sequence of  not  having  been  marked  in  the  index." 

It  was  proved  at  the  trial  that  the  plaintiff,  when  he  bought 
Farrell's  mortgage,  did  not  give  him  the  full  £600  and  in- 
terest for  it :  that  Farrell's  mortgage  contained  the  usual 
covenant  by  Campbell  to  pay  the  money,  but  that  Campbell 
was  now  insolvent :  that  when  the  land  was  sold  by  decree 
of  the  court  of  Chancery  it  brought  £760  :  that  the  plaintiff 
afterwards  bought  it  of  the  gentleman  who  had  bid  it  off, 
giving  him  £25  for  his  purchase,  and  paying  the  price  bid 
himself,  and  that  he  soon  after  disposed  of  the  land  for 
£1,000,  of  which  £600  had  been  paid,  so  that  the  plaintiff 
would  probably  at  least  have  received  the  full  amount  of  the 
mortgage  money,  without  bringing  this  action,  but  he  would 
have  paid  more  for  it  than  he  contemplated,  and  more  than 
he  would  have  had  to  pay  if  the  defendant  had  done  his 
duty  accurately. 

The  defendant's  counsel  moved  for  a  nonsuit  on  the  grounds 
that  no  notice  of  action  had  been  given,  and  that  the  action 
should  have  been  brought  within  six  months. 

The  learned  judge  reserved  leave  to  move  afterwards  on 
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these  exceptions,  and  told  the  jury  that  the  defendant  was 
liable  for  the  damages  occasioned  by  his  mistake  or  omis- 
sion :  that  by  the  sale  which  took  place  under  the  decree  in 
Speers'  suit,  the  lands  passed  into  the  hands  of  a  stranger, 
at  a  price  which  would  have  left  the  plaintiff's  debt  unsatis- 
fied to  the  amount  of  £238  10s.,  and  that  the  plaintiff  hav- 
ing indemnified  himself  to  a  great  extent,  if  not  fully,  by  his 
subsequent  purchase  of  the  land  from  another,  and  his 
re-sale  of  it  at  an  advanced  price,  was  not  a  matter  of  which 
the  defendant  was  entitled  to  take  advantage.  He  held  that 
the  plaintiff  was  entitled  to  recover  the  costs  of  his  defence 
in  the  Chancery  suit,  but  he  desired  the  jury  to  give  such 
amount  of  damages  as  they  might  think  reasonable  upon  the 
evidence. 

The  jury  gave  a  verdict  for  the  plaintiff,  and  §500  damages. 

M.  C,  Cameron  obtained  a  rule  nisi  for  a  nonsuit  on  the 
leave  reserved  ;  or  for  a  new  trial  on  the  law  and  evidence, 
for  excessive  damages,  and  for  misdirection,  contending 
that  unless  the  plaintiff  had  sustained  damage  he  was  not 
entitled  to  recover,  and  at  any  rate  not  for  more  than  his 
actual  damage  from  the  whole  transaction,  and  that  the  true 
estimate  of  damage  was  the  amount  by  which  the  two  mort- 
gages exceeded  the  actual  value  of  the  land.  He  contended 
also,  that  as  the  mortgage  given  to  Campbell  contained  a  cove- 
nant to  pay  the  money,  and  as  Farrell  in  his  assignment  to 
the  plaintiff  had  also  covenanted  with  the  plaintiff  that  the 
mortgage  debt  should  be  punctually  paid,  it  was  incorrect  to 
charge  the  jury  that  those  covenants  did  not  affect  the  plain- 
tiff's right  to  recover  substantial  damages.  He  objected 
also  that  the  plaintiff  had  no  claim  to  recover  his  costs  in 
Chancery  in  the  foreclosure  suit  brought  by  Speers. 

Uccles,  Q.  C,  and  it.  A.  Harrison,  shewed  cause.  They 
cited  Consol.  Stats.  U.  C,  ch.  126,  sees.  1,  9,  10,  11,  20  ; 
ch.  89,  sees.  9  to  13  inclusive,  sec.  67  ;  Common  Law  Pro- 
cedure Act,  sees.  3,  4 ;  McWhirter  v.  Corbett,  4  C.  P.  203 ; 
Wallace  v.  Smith,  5  East  115 ;  Greenway  v.  Hurd,  4  T.  R. 
553  ;  Umphelby  v.  McLean,  1  B.  &  Al.  42 ;  The  Queen  v. 
Kelk,  1  Q.  B.  660 :  Davis  v.  Curling,  8  Q.  B.  286 ;  Carpue 
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V.  The  London  and  Brighton  R.  W.  Co.,  5  Q.  B.  747, 
75i ;  Kennet  and  Avon  Canal  Navigation  v.  Great  Western 
R.  W.  Co.,  7  Q.  B.  824 ;  March  v.  Port  Dover  and  Otter- 
ville  Road  Co.,  15  U.  C.  R.  138  ;  Fletcher  v.  Greenwell,  4 
Dowl.  166  ;  Waterhouse  v.  Keen,  4  B.  &  C.  200  ;  Shatwell 
V.  Hall,  10  M.  &  W.  523  ;  Palmer  v.  Grand  Junction  R.  W. 
Co.,  4  M.  &  W.  749 ;  Atkins  v.  Banwell,  3  East  92 ;  Henly  v. 
The  Mayor,  &c.,  of  Lyme,  5  Bing.  91,  107;  Gibbs  v.  Trus- 
tees of  the  Liverpool  Docks,  3  H.  &  N.  164 ;  Sutton  v. 
Clarke,  6  Taunt.  29 ;  Gladwell  v.  Steggall,  5  Bing.  N.  C. 
733. 

M.  0.  Qameron^  contra,  cited  White  v.  Clark,  11  U.  C. 
R.  137  ;  Smith  v.  Shaw,  10  B.  &  C.  277  ;  Hodges  v.  Earl 
of  Litchfield,  1  Bing.  N.  C.  492 ;  Joule  v.  Taylor,  7  Ex.  58. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  question  to  be  determined  by  us  is  whether  the 
defendant,  as  a  registrar,  was  entitled  under  the  Statute 
ConsoL  Stats.  U.  C,  ch.  126,  sec.  20,  to  the  protection 
given  to  justices  of  the  peace  and  other  officers  as  to  notice 
of  action,  and  the  time  within  which  actions  should  be 
brought.  No  doubt  the  registrar  is  a  public  officer,  and  if, 
after  carrying  out  or  attempting  to  carry  out  any  powers 
given  to  him  by  the  act,  he  should  be  charged  with  malfea- 
sance, we  do  not  at  present  see  how  it  could  be  denied  that 
he  would  be  entitled  to  the  protection  given  by  that  act,  not 
merely  to  justices  of  the  peace,  but  to  every  other  officer 
fulfilling  a  public  duty.  But  we  think  the  statute  is  not  to 
be  extended  to  cases  of  mere  neglect  or  malfeasance.  Sees.  9 
and  10  of  the  act  indicate  that,  we  think,  plainly. 

The  case  of  Davis  v.  Curling,  (8  Q.  B.  286,)  is  different 
in  its  nature  from  the  present,  and  does  not  support  the 
defendant's  claim  to  notice.  The  court  there  said  that  the 
defendant,  a  road  surveyor,  was  charged  with  the  positive 
act  of  laying  gra^l  upon  the  road,  and  they  did  not  con- 
sider that  his  doing  so,  and  allowing  it  to  remain  there 
incumbering  the  road,  could  be  reasonably  regarded  as  a 
mere  omission  of  a  duty,  as  negligence  or  nonfeasance,  and 
nothing  else.    They  thought  that  the  officer  must  be  re- 
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garded  as  having  committed  a  wrong  in  executing  the 
authority  given  to  him  by  the  act,  and  so  came  within  the 
words  of  the  clause,  which  gives  the  protection  where  a  per- 
son is  sued  for  an  act  committed  by  him  in  pursuance  of  the 
statute,  or  under  the  authority  of  the  statute. 

The  principal  cases  which  bear  upon  this  question  were 
cited  in  the  argument  of  this  case.  We  have  looked  into 
them  all,  and  in  our  opinion  none  of  them  go  so  far  as  to 
hold  a  notice  of  action  necessary  in  this  case,  or  that  the 
limitation  of  time  for  suing  applies.  Both  points  in  fact 
turn  upon  the  same  question  of  construction. 

We  do  not  think  that  we  can  hold  that  registrars  are  not 
officers  within  the  act,  but  what  this  registrar  is  charged 
with  is  not  an  act  committed  in  carrying  the  law  into  effect 
according  to  his  erroneous  idea  of  his  duty,  but  a  negligent 
omission  to  do  what  he  had  been  called  upon  to  do,  by  a 
person  who  had  employed  his  services  in  his  official  situation, 
and  paid  him  for  the  duty  required  of  him.  The  late  Chief 
Justice  of  the  Common  Pleas  rightly  stated  the  distinction, 
we  think,  in  McWhirter  v.  Corbett  et  al.,  (4  C.  P.  208,) 
when  he  said  that  though  the  sheriff  in  acting  upon  a  writ 

fieri  facias  was  fulfilling  a  duty  imposed  upon  him  by  the 
court  under  the  common  law,  yet  it  was  in  a  private  matter, 
and  that  if  it  was  intended  to  be  included  in  the  protection 
to  public  officers  given  by  statute  14  &  15  Vic,  ch.  54,  it 
wanted  explanation,  by  which  he  meant  that  the  language 
of  the  statute  did  not  make  the  application  sufficiently  clear. 

As  to  the  unfortunate  omission  in  this  case  giving  a  good 
ground  of  action  to  the  individual  who  has  suffered  damage 
by  it,  there  can  be  no  doubt  we  think  on  that  point.  A  case 
like  this  must  clearly  come  within  the  language  used  by  the 
Court  of  Common  Pleas  in  England,  in  their  judgment  in 
the  case  of  Henley  v.  The  Mayor  of  Lyme,  (5  Bing.  107, 
108) ;  and  it  does  not  appear  to  us  that  there  is  any  legal 
objection  to  the  amount  of  damages.  The  jury  were  in  fact 
not  disposed,  it  would  seem,  to  bear  hard  upon  the  defendant. 
Their  verdict  shews  that,  and  they  were  right,  for  in  the  mul- 
titude of  entries  to  be  made  by  a  registrar  there  is  always  a 
possibility  of  error.  The  mortgage  to  Speers,  it  has  been 
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stated,  escaped  observation  in  the  searches  made,  from  the 
accident  that  the  entry  in  the  index  was  made  in  a  wrong 
column,  being  included  in  entries  of  lots  on  the  south  side 
of  Dundas  street  instead  of  on  the  north  side.  This  might 
well  happen,  though  it  cannot  be  denied  that  it  was  an  error 
which  implies  negligence,  and  that  the  person  suffering  from 
it  has  a  claim  to  be  made  good. 

No  doubt  it  was  pressed  upon  the  consideration  of  the 
jury,  as  it  reasonably  might  and  naturally  would  be,  that 
notwithstanding  the  plaintiff  had  this  incumbrance  to  pay 
off,  of  which  he  had  no  knowledge,  though  he  had  taken  the 
proper  means  to  ascertain  the  truth,  yet  that  he  was  after 
all  in  fact  no  loser  by  the  whole  transaction,  for  that  he  sold 
the  property  at  last  for  an  advanced  price,  which  saved  him 
from  all  loss  and  did  even  more  than  that.  If  the  jury,  in 
view  of  that  circumstance,  had  given  even  less  damages  than 
they  did,  we  should  not  have  been  surprised;  but  they  took 
a  reasonable  course  in  giving  the  moderate  amount  which 
they  did,  though  it  was  probably  more  than  the  defendant 
under  the  circumstances  expected  he  would  have  to  pay ; 
and  we  cannot  interfere  on  the  ground  that  in  fact  the  plain- 
tiff sustained  little  damage,  if  any,  for  in  fact  he  did  suffer 
damage  just  to  the  extent  of  the  incumbrance  of  the  first 
mortgage,  in  this  sense,  that  but  for  the  defendant's  mistake 
his  bargain  would  have  been  so  much  more  profitable  to  him 
than  it  turned  out  to  be. 

As  to  the  defendant's  costs  in  the  Chancery  suit,  we  cannot 
tell  that  the  jury  allowed  them,  but  must  rather  infer  that 
they  did  not,  since  they  gave  little  more  than  half  the  amount 
of  the  first  mortgage,  which  had  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  property. 

Rule  discharged. 


THOMAS  V.  WILSON  ET  AL. 


331 


Thomas  v.  Wilson,  Tully,  Willcock,  and  Lee. 

City  corporation — Gaol  committee — Laying  corner  stone — Entertainmtyii— Order 
given  by  committee  for  wines,  ^'c. — Refusal  by  council  to  pay — [Aability 
of  committee. 

Defendants  -were  a  committee  of  the  c\iy  council  to  inspect  and  superintend 
the  building  of  a  gaol.  It  was  determined  at  a  meeting  of  tlie  committee, 
that  there  should  be  a  ceremony  on  the  occasion  of  laying  the  corner 
stone,  and  a  luncheon  given  in  St.  Lawrence  Hall ;  and  one  of  the  defen- 
dants, the  chairman,  gave  an  order  addressed  to  the  plaintiif  as  "  coia- 
mission  merchant,"  for  the  supply  of  certain  wines  specified,  to  be  sent 
to  the  St.  Lawrence  Hall,  directing  him  to  render  his  account  to  the 
board  of  gaol  inspectors.  The  plaintiff  sent  in  his  bill  to  the  chamber- 
lain's office,  headed  "K.  T.,  chairman,  board  of  gaol  inspectors,  bought  of 
G.  Thomas,  agent."  The  council  however  refused  to  sanction  the  expen- 
diture, and  he  then  sued  the  members  of  the  committee  who  were  present 
at  the  meeting  when  the  order  was  given. 

Held,  that  they  were  personally  liable,  and  that  the  plaiatifiF  might  sue  in 
his  own  name. 

One  of  the  defendants,  the  mayor,  was  present  at  the  meeting  referred  to, 
and  at  first  objected  to  the  expense,  but  when  told  that  it  would  be  less 
than  he  had  heard,  he  did  not  persevere  in  his  opposition.  He  afterwards 
wrote  to  the  chairman  to  say  that  he  would  attend  the  ceremony,  but 
would  not  be  at  the  luncheon,  because  he  was  obliged  to  leave  town  on 
business,  and  because  he  disapproved  of  so  great  and  unsatisfactory  an 
expenditure  by  the  committee. 

Held,  not  sufficient  to  exempt  him  from  liability  wilh  the  others. 

Action  on  common  counts,  for  goods  bargained  and  sold, 
moneys  paid,  &c.,  and  on  account  stated. 

The  defendants  pleaded  never  indebted. 

At  the  trial,  at  Toronto,  before  McLean.  J.,  it  appeared 
that  the  defendants  were  members  of  the  gaol  committee  of 
the  city  council,  Mr.  Wilson  ex-ojficio,  as  mayor,  and  the 
others  by  appointment  of  the  council.  On  the  21st  of  Octo- 
ber, 1859,  it  was  determined  in  this  committee  to  lay  the 
corner-stone  of  the  new  gaol  on  the  25th,  and  that  there 
should  be  a  ceremony  on  the  occasion,  at  which  the  Masonic 
body  should  be  invited  to  attend :  that  a  luncheon  should  be 
given  on  that  day  at  St.  Lawrence  Hall,  and  400  tickets 
for  the  luncheon  distributed,  of  which  six  were  to  be  placed 
at  the  disposal  of  each  member  of  the  city  council,  and  six 
at  the  disposal  of  the  mayor  ;  refreshments  were  also  to  be 
given  to  the  fire  brigade. 

The  ceremony  did  take  place  on  the  day,  and  the  luncheon. 
The  mayor,  Mr.  Wilson,  was  present  at  the  former  only, 
being  obliged  to  leave  town  on  professional  duty  in  the 
afternoon. 


332      queen's  bench,  Hilary  term,  24  vie,  i860. 

The  plaintiff,  on  the  28th  of  October,  sent  in  a  bill  to  the 
city  council,  that  is,  to  the  chamberlain's  office,  for  cham- 
pagne, and  porter,  and  ale  furnished  by  him  on  that  occa- 
sion, amounting  to  $297.60.  This  was  headed  thus,  "  Kivas 
Tully,  Esq.,  chairman  board  jail  inspectors,  bought  of  G. 
Thomas,  agent." 

The  gaol  committee  passed  it  at  $296,  making  a  small 
deduction  of  a  charge  for  cartage.  This  amount  came  after- 
wards, with  various  others  for  expenses  incurred  in  connexion 
with  the  ceremony  of  lajdng  the  corner  stone,  before  the 
chairman  of  the  finance  committee  of  the  city  council.  They 
passed  some  small  bills  for  other  items,  amounting  to  $91.25, 
but  all  the  accounts  for  refreshments,  including  the  plaintiff's 
bill,  and  amounting  in  all  to  $902.35,  the  committee  referred 
to  the  city  council  for  their  consideration. 

The  council,  it  seemed,  declined  to  sanction  the  payment 
of  them ;  and  the  plaintiff  consequently  brought  this  action 
against  the  members  of  the  gaol  committee  who  were  present 
at  the  meeting  of  that  committee  on  the  21st  of  October, 
and  sanctioned,  as  he  contended,  the  order  which  Mr.  Tully, 
one  of  the  defendants,  gave  as  their  chairman,  which  order 
was  produced  on  the  trial,  and  proved.  It  was  dated  the 
22nd  of  October,  and  was  addressed  to  the  plaintiff  as 
"  commission  merchant."  It  fully  and  expressly  authorised 
the  supply  of  liquors  for  which  the  plaintiff  claimed,  both  as 
to  quantity  and  price,  and  directed  the  things  to  be  sent  to 
the  St.  Lawrence  Hall  on  the  25th  of  October,  and  the 
account  to  be  sent  to  the  board  of  gaol  inspectors. 

Some  of  the  champagne  and  porter,  which  had  not  been 
consumed,  was  returned,  and  was  credited  in  the  bill  sent  by 
the  plaintiffs. 

The  defendants  Tully,  Willcock  and  Lee,  were  examined 
for  the  plaintiff  at  the  trial,  and  the  assistant  clerk  of  the 
city  council  was  also  called  as  a  witness. 

As  regarded  the  defendant  Mr.  "Wilson,  on  the  24th  of 
October,  1859,  he  addressed  a  note  to  Mr.  Tully,  the  chair- 
man of  the  gaol  committee,  which  was  read  at  the  trial,  and 
in  which  he  said  "  I  will  of  course  attend  the  procession  to- 
morrow, because  the  council  has  sanctioned  it,"  (meaning  the 
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city  council,)  "  but  I  will  not  be  able  to  attend  at  the  festivities 
in  St.  Lawrence  Hall,  firstly,  because  I  must  leave  this  at 
4.55  in  the  afternoon,  for  L'Original,  &c.,  and  secondly, 
because  I  disapprove  of  so  great  and  unsatisfactory  an  expen- 
diture by  the  committee,  by  no  means  warranted  in  my  opinion 
in  the  present  distressing  times."  And  it  was  proved  that  on 
the  13th  of  December,  1859,  Mr.  Wilson,  being  then  still 
mayor  of  Toronto,  wrote  thus  to  the  plaintiff :  "  Your  ac- 
count for  wines,  &c.,  against  the  person  who  ordered  them 
has  not  been  recommended  to  be  paid  by  the  finance  com- 
mittee, but  has  been  referred  to  the  council.  The  matter 
has  not  been  taken  up  yet  in  council,  and  what  may  may  be 
done  it  is  hard  to  say.  There  is  a  strong  feeling  against  the 
payment  of  this  expenditure,  and  it  may  be  that  resort  must 
be  had  to  the  parties  who  procured  the  articles." 

According  to  the  account  given  by  the  witnesses  who  were 
examined,  Mr.  Wilson  was  present  at  the  meeting  of  the 
gaol  committee  on  the  21st  of  October,  when  the  arrange- 
ments respecting  the  luncheon  and  the  invitations  to  it  were 
discussed,  and  saw  and  tasted  a  sample  of  the  wine  which  it 
was  proposed  to  order  from  the  plaintifi" ;  but  he  seemed  un- 
willing to  sanction  so  great  an  expense  for  refreshments  as 
he  understood  they  were  likely  to  amount  to,  and  mentioned 
$1600  as  the  sum  he  had  heard  spoken  of.  He  was  told  that 
they  would  not  exceed  $900  or  $1000,  and  then  appeared  to 
the  others  to  acquiesce,  saying  that  that  would  not  be  much, 
and  seeming  to  think  that  there  would  be  no  difficulty  in 
council  in  sanctioning  that  amount. 

It  was  sworn  by  Mr.  Tully,  that  when  he  received  Mr. 
Wilson's  letter  of  the  24th  of  October,  the  orders  for  refresh- 
ments, wine,  &c.,  had  been  given,  and  it  was  too  late  to 
countermand  them,  as  the  invitations  had  gone  out,  and  the 
luncheon  must  take  place. 

The  defendants  called  no  witnesses  on  their  part,  but  took 
a  number  of  legal  exceptions  to  the  plaintiff's  claim,  one  or 
two  of  which  were  specially  urged  by  Mr.  Wilson's  counsel 
as  reasons  applying  particularly  to  him.  Both  parties  agreed 
that  a  verdict  might  be  given  for  the  plaintiff  for  .£79  18s. 
5d,,  and  that  leave  should  be  reserved  to  the  defendants  to 
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enter  a  nonsuit,  the  court  to  be  at  liberty  to  draw  all  such 
inferences  as  a  jury  might  do. 

C.  S.  Patterson,  for  the  defendant  Wilson,  obtained  a  rule 
nisiiov  a  nonsuit  on  the  following  grounds : 

1.  That  there  was  no  proof  on  the  trial,  as  against  him,  of 
the  delivery  of  any  goods  for  which  this  action  was  brought. 

2.  That  there  was  no  delivery  of  any  goods. 

3.  That  the  plaintiff  was  shewn  to  have  sold  the  goods  as 
an  agent,  and  his  principal  was  shewn,  and  it  was  not  proved 
that  he  had  any  personal  interest  in  the  transaction. 

4.  That  the  defendants  were  shewn  to  have  acted  only  as 
a  committee  on  behalf  of  the  corporation,  and  were  therefore 
not  personally  liable. 

5.  That  the  defendants  had  authority  to  contract  on 
behalf  of  the  city. 

6.  That  the  plaintiff  knew  he  was  dealing  with  the 
defendants  as  public  officers,  and  gave  credit  to  the  city 
corporation  when  he  sold  the  goods. 

7.  That  the  defendant  Mr.  Wilson  did  not  authorise  the 
defendant  Tully  to  act  in  his  name  in  giving  the  order  for 
the  wine,  &c.,  or  to  pledge  his  credit. 

8.  That  the  defendant  Wilson  by  his  letter,  before  any  of 
the  goods  were  delivered,  expressly  stated  to  Mr.  Tully  that 
he  did  not  authorise  the  purchase  thereof. 

Harman,  for  the  other  three  defendants,  obtained  a  rule 
to  shew  cause  why  a  nonsuit  should  not  be  granted  on  the 
same  ground  as  the  first  six  taken  by  Mr.  Wilson ;  and  on 
the  additional  ground,  that  if  Mr.  Tully  gave  any  order  for 
the  goods  it  was  as  chairman  of  the  committee,  and  that 
there  was  no  evidence  that  he  had  any  intention  to  pledge 
his  individual  credit,  or  had  authority  to  pledge  or  did 
pledge  the  credit  of  the  other  defendants  personally,  or  of 
any  of  thiem. 

M.  0.  Cameron,  shewed  cause,  and  cited  Braithwaite  v. 
Skofield,  9  B.  &  A  402 ;  Lake  v.  The  Duke  of  Argylej 
6  Q.  B.  477. 

Connor,  Q.  C,  and  Harman,  supported  the  rule  obtained 
for  defendants  Tully,  Willcock,  and  Lee,  citing  Chy.  on  Pig. 
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vol.  i.,  p.  7 ;  Add.  on  Con.  646,  647  ;  Lewis  v.  Nicholson, 
21  L.  J.  Q.  B.  311;  Evans  v.  Evans,  1  Har.  &  Wool.  239; 
Bank  of  Montreal  v.  DeLatre,  5  U.  C.  B.  362 ;  Foster  v. 
Geddes  14  U.  C.  B.  239  ;  City  Bank  v.  Cheney  15  U.  C.  B. 
400 ;  The  Queen  v.  Eyton,  3  E.  &  B.  390 ;  Burnside  v. 
Dayrell,  3  Ex.  231;  Brown  v.  Austin,  1  Mass.  208;  Dawes 
v.  Jackson,  9  Mass.  490 ;  Walker  v.  Swartwout,  12  Johns. 
444 ;  Bank  of  Columbia  v.  Patterson's  administrator,  7 
Cranch  299;  Owen'v.  Gooch,  2  Esp.  569. 

C.  S.  Patterson,  for  defendant  Wilson,  cited  Jenkins  v. 
Hutchinson,  13  Q.  B.  744;  Lewis  v.  Nicholson,  18  Q.  B. 
503;  Collen  v.  Wright,  7  E.  &  B.  301,  8  E.  &  B.  647; 
Thomson  v.  Davenport,  2  Sm.  Lea.  Cas.  212. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  is  before  us  only  upon  the  legal  exceptions  moved 
as  grounds  of  nonsuit.  There  is  no  application  for  a  new 
trial. 

Nobody  can  doubt,  we  think,  on  reading  the  evidence, 
that  the  plaintiff  has  a  just  claim  to  be  paid  for  his  wine  and 
other  liquors  furnished,  for  he  supplied  them  upon  an  order 
that  was  very  explicit,  and  there  is  no  complaint  that  he  did 
not  comply  exactly  with  it. 

The  question  is,  can  he  look  to  these  defendants  for  pay- 
ment. Whether  the  city  could  have  been  held  upon  the 
evidence  to  be  legally  bound  to  the  plaintiff,  cannot  come  up 
directly  as  a  question  in  this  action,  for  the  corporation  of 
Toronto  is  not  sued ;  but  it  is  attempted  to  bring  up  that 
question  indirectly  as  a  ground  for  holding  these  defendants 
not  liable  by  contending  that  the  corporation  could  be  com- 
pelled to  pay  the  plaintiff,  and  that  it  must  therefore  follow 
as  a  consequence  that  there  can  be  no  recovery  against  these 
defendants. 

We  must  consider  first  those  exceptions  which  are  urged 
by  all  the  defendants,  and  afterwards  those  which  more 
immediately  relate  to  Mr.  Wilson,  thou^  from  the  peculiarity 
of  the  law  as  regards  contracts,  either  express  or  implied, 
those  particular  objections  in  their  effect  are  equally  availa- 
ble in  favour  of  all,  for  either  the  plaintiff  can  sustain  his 
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demand  against  all  the  defendants,  or  he  can  recover  in  this 
action  against  none. 

As  to  the  first  and  second  objections,  that  the  plaintiff 
gave  no  proof  that  he  had  delivered  any  goods,  that  can 
hardly  be  seriously  urged,  for  we  find  that  a  large  quantity 
of  liquors  was  ordered  by  the  defendant  Tully  three  days 
before  the  luncheon  was  ^given,  and  of  just  such  liquors  as 
are  charged  for,  and  at  the  prices  charged,  and  when  we 
find  the  gaol  committee  acknowledging  the  justice  of  the 
account  as  regards  amount,  in  which  credit  was  given  for  a 
small  portion  of  the  liquors  returned,  we  can  have  no  doubt, 
and  the  jury  we  dare  say  had  none,  that  the  rest  found  their 
way  to  the  St.  Lawrence  Hall,  on  the  25th  of  October,  and 
were  consumed  there  at  the  luncheon,  which  was  arranged, 
given  and  superintended  by  the  committee. 

In  saying  this  we  are  leaving  out  of  view  at  present 
whatever  ground  there  may  be  for  drawing  a  distinction 
between  Mr.  Wilson  and  the  other  three  defendants,  his 
colleagues  in  the  committee. 

We  do  not  think  that  the  third  objection,  namely,  that 
the  plaintifi"  appears  to  have  sold  the  goods  as  agent,  is  ma- 
terial. The  chairman  of  the  committee  sent  his  order  to  the 
plaintiff  as  a  commission  merchant.  Nobody  else- that  we 
hear  of  is  claiming  payment.  There  was  no  proof  on  the 
trial  that  the  goods  were  the  property  of  any  one  else,  but 
only  a  surmise  to  that  effect.  It  is  of  no  consequence  to  the 
defendant  where  the  plaintiff  procured  them.  If  he  sold 
them  as  a  commission  merchant,  or  was  in  fact  agent  in  any 
way  for  some  third  party  who  owned  the  liquors,  that  would 
not  prevent  him  from  suing  for  them  in  his  own  name.  That 
is  constantly  done  in  mercantile  transactions.  The  circum- 
stances of  a  particular  case  may  disable  a  commission  mer- 
chant or  agent  from  suing  in  his  own  name,  though  as  a 
general  rule  there  is  no  objection,  where  the  contract  is  with 
him,  and  no  principal  was  disclosed.  Here  we  see  nothing 
in  the  evidence  thit  should  disable  the  plaintiff  from  suing, 
though  he  may  have  been  agent  for  some  body  in  regard  to 
the  sale  of  these  liquors,  or  some  of  them. 

The  fourth  objection  is  that  the  defendants  were  acting 
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as  a  committee  on  behalf  of  the  corporation,  and  are  there- 
fore not  personally  liable.  The  evidence,  we  think,  when 
carefully  considered,  does  not  warrant  us  in  holding  that  they 
were  acting  for  the  corporation  in  ordering  these  quantities 
of  champagne  and  porter.  They  were  acting  on  behalf  of 
the  city,  it  appears,  in  inspecting  and  superintending  the 
building  of  the  new  gaol,  but  we  cannot  hold  that  that  gave 
them  any  discretion,  still  less  an  unlimited  discretion,  to 
pledge  the  funds  of  the  city  to  an  expensive  entertainment, 
in  order  to  celebrate  the  laying  the  corner-stone.  If  it  could 
have  been  shewn  that  it  was  within  the  scope  of  the  duties 
and  authority  of  the  city  council  to  expend  the  city  funds  in 
an  entertainment  of  this  description,  to  be  given  upon  such 
an  occasion,  and  next  that  the  council  did  agree  to  do  it, 
and  next  that  the  plaintiff  was  given  to  understand  that  it 
was  to  the  corporation  he  was  to  look  for  his  payment,  and 
not  to  the  committee,  from  whom  he  received  his  order 
through  the  chairman,  then  he  might  be  referred  to  the 
corporation  for  payment ;  but  we  think  the  evidence  does  not 
establish  any  of  those  points.  Appearances  are  much  to  the 
contrary,  for  Mr.  Tully  ordered  the  things  as  chairman  of 
the  committee,  and  he  desired  the  plaintiff  in  his  note  to 
send  his  account  to  the  board  of  gaol  inspectors,  which  the 
plaintiff  did,  charging  them  in  the  name  of  Mr.  Tully,  the 
chairman.  The  circumstance  of  the  bill  being  left  in  the 
city  chamberlain's  office,  if  it  was  left  there,  would  signify 
nothing,  for  the  committee  probably,  like  other  committees 
of  the  council,  held  their  sittings  in  the  city  hall,  or  in  one 
of  the  offices,  and  any  such  papers  intended  for  them  might 
properly  be  left  in  the  office  of  the  chamberlain. 

The  fifth  objection  is  that  the  defendant  had  authority  to 
contract  on  behalf  of  the  city.  We  do  not  think  that  we  can 
say  we  have  evidence  of  this.  It  is  not  to  be  implied  from 
what  we  know  or  may  suppose  to  have  been  the  duties 
committed  to  them.  Ceremonies  of  this  description,  to 
commemorate  the  laying  the  foundation  of  public  buildings, 
are  frequent.  Sometimes  an  entertainment  such  as  was 
given  here  forms  a  part  of  the  proceedings,  but  very  often  it 
is  otherwise  ;  and  whatever  argument  might  be  raised  upon 

43  VOL.  XX. 


338 


queen's  bench,  HILARY  TERM,  24  VIC,  1861 


the  point  whether  the  city  council  could  or  could  not  legally^ 
by  by-law,  or  resolution,  or  in  any  way,  apply  the  city  funds 
to  such  a  purpose,  there  can  be  no  room  for  maintaining  that 
the  gaol  committee  could  of  their  own  authority,  and  without 
the  direct  sanction  of  the  council,  pledge  the  credit  of  the 
city  for  such  an  expenditure.  We  cannot  imagine  that  they 
believed  at  the  time  that  they  could  do  so.  They  rather 
relied,  we  think,  on  the  presumed  willingness  of  the  city 
council  to  confirm  what  they  were  doing,  and  confiding  in 
that  ventured  to  give  their  order. 

As  to  the  sixth  ground  of  nonsuit,  can  we  truly  say  that  it 
is  clearly  founded  in  fact  ?  Can  we  hold  that  the  plaintiff 
gave  credit  to  the  city  corporation  when  he  sent  or  sold  his 
goods?  We  do  not  see  that  proved.  He  may  have  supposed, 
if  he  thought  about  it,  that  there  was  a  good  understanding 
between  the  city  council  and  the  gaol  committee  on  the  sub- 
ject, and  that  the  money  would  come  out  of  the  city  funds  ; 
but  we  have  no  authority  for  saying  that  he  contracted  upon 
that  footing,  and  agreed  to  look  to  the  city,  and  not  to  Mr. 
Tully  or  the  committee.  It  was  sufficient  for  him  to  know 
that  he  had  his  order  from  Mr.  Tully,  which  would  at  any 
rate  bind  him,  and  might  or  might  not  bind  others,  accord- 
ing to  circumstances. 

If  by  objecting  that  he  knew  he  was  dealing  with  public 
officers,  it  is  meant  that  the  rule  would  apply  in  such  a  case 
which  was  laid  down  in  McBeath  v.  Haldimand,  (1  T.  R. 
172,)  in  our  opinion  we  cannot  carry  the  principle  to  that 
length.  The  gentlemen  composing  this  committee  were  not 
public  agents  of  the  government.  The  plaintiff  had  not,  for 
any  thing  that  we  see,  reason  to  know  or  to  believe  that  the 
city  would  be  liable  for  any  goods  he  might  furnish.  If 
he  considered  their  charter  he  might  doubt  whether  they 
could  make  themselves  liable,  and  if  he  were  satisfied  they 
could,  he  would  still  have  been  bound  to  enquire  whether 
they  had  done  so. 

We  do  not  think  that  the  defendants  can  rely  in  this  case 
upon  any  implied  assumpsit,  because  the  members  of  the 
corporation  partook  of  the  luncheon  in  St.  Lawrence  Hall. 
They  did  so  in  common  with  others,  and  if  we  should  look 
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upon  the  rest  of  the  company  as  the  guests  of  the  city,  and 
that  every  thing  that  was  furnished  at  the  luncheon  must  in 
that  sense  be  looked  upon  as  accepted  and  enjoyed  by 
the  city,  there  would  still  remain  the  question  whether  what 
was  so  accepted  and  enjoyed  was  something  done  within  the 
proper  scope  of  the  charter,  so  that  an  undertaking  to  pay 
for  it  would  be  implied  against  the  city,  as  it  would  for  the 
materials  that  have  been  used  in  building  the  gaol.  We  are 
not  prepared  to  accede  to  the  doctrine  that  there  would  be 
any  such  undertaking  implied. 

The  seventh  and  eighth  points  raised  concern  Mr.  Wilson 
alone  directly ;  but,  as  we  have  already  said,  they  would  be 
equally  grounds  of  nonsuit  in  favour  of  all  the  defendants, 
as  this  kind  of  action  must  succeed  against  all  or  none. 

There  is  more  difficulty,  we  think,  in  disposing  of  these 
objections  than  of  the  others.  The  evidence  does,  however, 
we  think,  support  the  conclusion  that  on  the  21st  of  October, 
Mr.  Wilson,  being  present  at  the  meeting  of  the  committee 
as  a  member  of  it,  heard  and  knew  that  it  was  proposed  to 
order  the  luncheon,  including  the  wdne,  which  those  who  took 
the  trouble  of  the  arrangement  should  think  must  form  a 
part  of  it.  According  to  the  evidence,  Mr.  Wilson  came  to 
the  meeting  in  a  state  of  doubt  and  hesitation  about  incurring 
such  an  expenditure  as  he  understood  would  be  called  for  if 
the  committee  carried  through  the  intention  which  it  seems 
had  been  talked  of.  He  thought  there  would  be  difficulty  in 
the  committee  getting  the  council  to  go  with  them  if  the 
amount  was  to  be  so  large  as  he  had  heard,  but  when  told 
that  it  would  fall  short  of  that,  and  would  not  be  more  than 
$1000,  then,  according  to  the  evidence,  he  gave  up  his  ob- 
jection, and  acquiesced  in  what  the  others  agreed  to.  Taking 
that  to  be  so,  and  so  far  as  we  have  gone  at  present  we  have 
no  evidence  to  the  contrary,  he  cannot  say,  any  more  than 
his  colleagues,  that  the  plaintiff  should  go  unpaid  because 
the  corporation  of  the  city  refused  afterwards  to  pass  any 
by-law  or  resolution,  or  to  do  any  thing  that  can  give  the 
plaintiff  a  legal  claim  upon  them. 

But  there  is  still  the  fact  that  on  the  24th  of  October  Mr. 
Wilson  wrote  to  Mr.  Tully  that  he  would  not  attend  at  the 
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festivities,  giving  as  a  reason  that  he  disapproved  of  so  great 
and  unsatisfactory  an  expenditure  by  the  committee.  Should 
that  exempt  him  from  liability  with  the  others  ?  We  think 
hardly,  though  we  have  had  doubts  upon  that  point.  It 
amounted  to  nothing  more  than  this,  that  he  would  not  coun- 
tenance the  festivity  because  he  disapproved  of  it  on  account 
of  the  expense,  in  which  he  would  find,  we  think,  many  to 
be  of  his  opinion  ;  but  the  objection  went  to  the  whole  prepa- 
ration that  had  been  made,  not  to  the  wine  only.  It  was 
too  late  probably  to  countermand  much  of  what  had  been 
ordered,  and  the  letter  hardly  amounted  to  the  expression 
of  a  determination  or  wish  to  do  so,  but  rather  perhaps  to  a 
declaration  that  he  had  been  dragged  unwillingly,  as  most 
men  occasionally  are,  (sometimes  when  they  are  out-voted, 
and  sometimes  when  they  are  not,)  into  a  measure  which  he 
did  not  heartily  come  into,  and  would  therefore  not  enjoy 
being  present  at  the  luncheon,  but  would  rather  be  out  of 
the  way.  It  does  not  amount  to  a  denial  of  any  responsibility 
in  common  with  the  others  for  any  thing  that  had  already 
been  resolved  on  at  the  meeting  of  the  21st.  We  dare  say 
none  of  the  defendants  imagined  that  they  would  be  left  to 
pay  for  what  had  been  ordered,  but  all  hoped  and  believed 
that  the  city  council  would  vote  the  money.  It  is  besides  to 
be  considered,  that  for  all  that  appears  the  plaintiff  was  left 
to  suppose,  as  well  after  this  letter  of  the  24th  was  written 
to  Mr.  Tully  as  before,  that  he  was  to  furnish  the  wine 
ordered  by  the  committee,  and  to  charge  the  committee  with 
the  amount. 

Rule  discharged. 
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BuRWELL  V.  The  President,  Directors,  and  Company 
OP  Port  Burwell  Harbour. 

Harbour  company — Injury  to  land — Liability. 

The  plaintiff  owned  land  upon  a  creek  running  into  lake  Erie,  at  the 
mouth  of  which  defendants,  incorporated  by  12  Vic,  ch.  160,  constructed 
their  harbour.  A  straight  cut  had  been  previously  made  by  another 
company,  of  which  the  plaintiff  had  been  secretary,  from  the  creek,  at  or 
a  little  below  his  land,  to  the  lake.  While  defendants  were  making  their 
harbour,  the  plaintiff  requested  them  to  deepen  this  cut,  which  they  did, 
and  at  his  request  placed  on  his  land  the  earth  which  they  dredged  up. 
Before  the  defendants  began  their  work,  the  plaintiff  had  piled  along  the 
front  of  his  lot  on  the  stream,  but  they  did  not  pile  along  the  land  lower 
down,  and  the  water  being  driven  up  from  the  lake  by  high  winds,  spread 
over  this  land  and  ran  from  thence  on  to  the  plaintiff's  land,  getting 
behind  the  piles  which  he  had  placed. 

Held,  that  defendants  were  not  liable  for  the  injury  thus  caused. 

The  declaration  stated  that  the  plaintiff  before  and  at  the 
time  of  committing  the  grievances  complained  of,  was  owner 
in  fee  of  certain  lands  in  the  village  of  Port  Burwell,  (de- 
scribing them,)  upon  which,  and  along  and  upon  Otter  creek, 
there  had  been  constructed  by  the  plaintiff  certain  piers, 
wharves  and  buildings,  of  great  value :  viz.,  &c.;  yet  that  the 
defendants,  well  knowing  the  premises,  heretofore,  and  within 
six  years  next  before  the  commencement  of  this  s^it,  negli- 
gently constructed  and  caused  to  be  constructed  their  har- 
bour and  works  on  Otter  creek,  and  negligently  and  wrong- 
fully left  unprotected  the  banks  of  the  said  creek  immediately 
above  the  said  works  from  the  action  of  the  waves  and  waters 
from  lake  Erie,  so  that  the  waters  and  waves  from  lake  Erie 
washed  upon  and  against  the  wharves,  piling,  and  lands  of 
the  plaintiff  immediately  above  the  works  of  the  defendants, 
and  carried  away  and  destroyed  the  same. 

The  defendants  pleaded  not  guilty,  by  statute  12  Vic,  ch. 
160. 

At  the  trial,  at  London,  before  Draper,' Q.  J.,  it  appeared 
that  the  plaintiff  before  the  defendants  began  their  improve- 
ments at  Port  Burwell,  for  constructing  a  harbour  at  the 
mouth  of  the  creek,  under  powers  given  to  them  by  statute 
12  Vic,  ch.  160,  owned  three  village  lots,  which  came  down 
to  the  natural  bank  of  the  stream,  at  or  a  little  above  the 
point  at  which  a  straight  cut  made  from  the  natural  bed  of 
the  creek  to  the  shore  of  lake  Erie  left  the  stream.  His 


342        QUEEN*S  BENCH,  HILARY  TERM,  24  VIC,  1861. 


complaint  was  that  in  consequence  of  the  defendants  having 
deepened  the  straight  cut  spoken  of,  which  had  been  made 
before  their  time  by  a  former  company  or  association  of 
persons,  of  which  the  plaintiff  was  secretary,  and  in  conse- 
quence of  the  defendants  not  having  sheet  piled  a  lot  or  lots 
owned  by  private  proprietors,  Scott  and  Wilkes,  which  laid 
south  of  the  plaintiff's  lots,  (that  is,  lower  down  the  stream,) 
the  water  of  the  lake,  which  by  high  winds  was  sometimes 
driven  up  past  these  lots,  had  washed  away  the  soil  thereof, 
and  had  thus  reached  the  lots  of  the  plaintiff  and  done  him 
injury. 

The  evidence  shewed  that  after  the  defendants  were  incor- 
porated, and  while  they  were  making  their  harbour,  following 
up  and  making  more  convenient  and  capacious  the  straight 
channel  up  the  creek,  which  had  before  been  made  by  the 
old  company  to  which  the  plaintiff  belonged,  the  plaintiff 
requested  the  defendants  to  dredge  out  the  channel  up  to 
his  lots,  so  as  to  make  it  deeper :  that  they  did  this,  and 
turned  out  at  his  request  the  earth  which  they  got  up  by 
dredging  upon  his  lots,  which  before  were  low  and  swampy. 
It  was  proved  that  before  any  thing  had  been  done  by  the 
defendants,  the  plaintiff  had  himself  had  the  front  of  his  lots 
sheet  piled ;  that  the  defendants  had  not  sheet  piled  along 
the  front  of  Scott  and  Wilkes'  lots,  which  intervened  be- 
tween his  lots  and  the  land  of  the  defendants  lower  down  in 
the  channel;  and  that  the  water  driven  up  the  creek  by  high 
winds  from  the  lake,  had  spread  itself  over  the  front  of  these 
lots,  which  were  low  and*  swampy,  and  had  thus  got  behind 
the  piles  which  the  plaintiff  had  placed  along  the  front  of 
his  lot,  and  by  washing  away  some  of  the  soil  had  produced 
such  injury  as  he  complained  of,  though  it  seemed  from  some 
of  the  evidence  not  to  the  extent  stated  on  his  part. 

The  evidence  given  presented  several  questions  which  the 
learned  Chief  Justice  found  it  necessary  to  submit  to  the 
jury,  with  the  view  of  ascertaining  their  opinion  as  to  the 
cause  of  any  damage  which  the  plaintiff's  lot  might  appear 
to  them  to  have  sustained. 

The  jury  accordingly  considered  that  question,  and  they 
specially  found  that  the  plaintiff  had  sustained  damages  to 
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the  extent  of  $300,  in  consequence  of  the  neglect  of  the  de- 
fendants in  not  extending  their  works  a  sufficient  distance ; 
that  is,  in  not  sheet  piling  along  the  front  of  the  lots  owned 
bj  Scott  and  Wilkes. 

It  was  agreed  at  the  trial  that  the  defendants  should  have 
leave  reserved  to  them  to  move  to  have  a  verdict  entered  in 
their  favour,  or  a  nonsuit,  if  the  court  should  be  of  opinion 
that  the  defendants  were  not  liable  to  an  action  for  an 
injury  so  occasioned. 

Uccles,  Q.  C,  obtained  a  rule  nisi  accordingly.  He  cited 
Abraham  v.  The  Great  Northern  E.  W.  Co.,  5  Eng.  L.  k  E. 
Rep.  258. 

J.  Wilson,  Q.  C,  shewed  cause,  and  cited  Thompson  v. 
Gibson,  T  M.  &  W.  456 ;  Allen  v.  Hayward,  7  Q.  B.  960 ; 
Lawrence  v.  The  Great  Northern  R.  W.  Co.,  16  Q.  B.  643 ; 
Young  V.  The  Grand  River  Navigation  Co.,  12  U.  C.  R.  75. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  evidence  given  on  the  trial  shewed  that  it  was  not  the 
defendants  who  made  the  straight  channel  leading  down  from 
the  plaintiff's  land  to  the  lake,  as  a  substitute  for  the  natural 
stream,  which  found  its  way  to  the  lake  by  a  circuitous  course. 
That  new  channel  had  been  made  before  by  an  association  of 
persons  not  incorporated,  of  which  association  the  plaintiff 
had  been  secretary.  The  plaintiff  at  that  time,  in  order  to 
secure  the  front  of  his  lots  from  the  encroachments  of  the 
water  that  might  thus  wash  up  from  the  lake,  and  to  make 
his  land  firm  and  fit  for  shipping  purposes,  so  that  he  could 
take  advantage  of  the  improvement  which  would  admit  ves- 
sels up  to  his  premises,  drove  piles  in  front  of  his  land ;  and 
these  remained,  and  his  lot  was  in  that  state  when  the  defen- 
dants, a  public  company,  were  incorporated  for  the  purpose, 
as  we  must  suppose,  of  making  a  more  convenient  and  secure 
harbour.  The  plaintiff  then,  it  appears,  when  the  defendants 
were  going  on  with  their  work  requested  them  to  dredge  this 
channel  deeper,  which  led  up  to  his  land,  and  they  did  so,  • 
and  as  he  desired  laid  back  upon  his  land  the  soil  which  they 
got  up  by  dredging.  He  could  not  complain  of  that  as  cul- 
pable negligence  on  the  part  of  the  defendants  which  was  an 
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act  done  at  his  request ;  and,  besides,  the  plaintiff  does  not 
in  his  declaration  attribute  what  happened  to  the  fact  that 
the  defendants  had  made  deeper  than  it  was  before  the 
channel  leading  from  his  land  direct  to  the  lake,  which  had 
before  been  made  by  others ;  neither  does  the  evidence  shew 
that  the  mischief  arose  in  fact  from  that  cause,  nor  did  the 
jury  find  that  it  did.  The  wash  from  the  lake  would  be 
gradual  in  its  effects,  and  it  may  first  have  become  injurious 
to  the  plaintiff  in  the  time  of  the  defendants ;  but  that  would 
not  make  them  liable,  nor  would  they  be  liable,  if  a  more 
boisterous  season  than  usual,  or  higher  water  than  usual, 
from  other  natural  causes,  happened  in  their  time,  and  occa- 
sioned more  mischief  than  had  occurred  before,  when  the 
waves  from  the  lake  could  flow,  and  did  flow  up  to  the  plain- 
tiff's  land,  through  a  cut  which  had  been  made  by  the  other 
company. 

It  seems  to  us  that  for  these  reasons  the  plaintiff  had  no 
claim  to  damages,  and  that  it  is  unnecessary  to  go  into  other 
questions  that  have  been  raised  upon  the  powers  given  to  the 
defendants  under  their  charter. 

We  think  a  nonsuit  should  be  entered. 

Eule  absolute. 


Rbgina  v.  Judy  McEvoy. 

Indictment — Quarter  sessions — Jurisdiction — Capital  offence. 

At  the  quarter  sessions  the  prisoner  was  found  guilty  on  an  indictment 
charging  that  she,  on  &c.,  in  and  upon  one  B.,  in  the  peace  of  God  and  of 
our  lady  the  Queen  then  being,  unlawfully  did  make  an  assault,  and  him, 
the  said  B.,  did  beat  and  ill-treat,  with  intent  him,  the  said  B.,  feloni- 
ously, wilfully,  and  of  her  Inalice  aforethought,  to  kill  and  murder,  and 
other  wrongs  to  the  said  B.  then  did,  to  the  great  damage  of  the  said  B., 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace,  &c.    A  count  was  added  for  common  assault. 

The  evidence  shewed  an  attempt  to  murder,  but  it  was  moved  in  arrest  of 
judgment  that  the  court  had  not  jurisdiction,  for  that  it  was  a  capital 
crime,  under  Consol.  Stats.  C,  ch.  91,  sec.  5.' 

Jleld,  that  the  indictment  did  not  charge  a  capital  offence  under  that 
section,  nor  an  offence  against  any  statute,  but  that  the  conviction 
might  be  sustained  as  for  an  assault  at  common  law. 

This  was  a  case  reserved  from  the  quarter  sessions  of  the 
county  of  Hastings. 
At  the  general  quarter  sessions  held  in  December  last,  the 
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defendant  was  tried  and  found  guilty  upon  an  indictment 
which  charged  that  the  defendant,  "on  the  2Tth  of  November, 
1860,  in  and  upon  one  Alexander  Buchan,  in  the  peace  of 
God  and  of  our  ladj  the  Queen  then  being,  unlawfully  did 
make  an  assault,  and  him,  the  said  Alexander  Buchan,  did 
beat  and  ill-treat,  with  intent  him,  the  said  Alexander 
Buchan,  feloniously,  wilfully,  and  of  her  malice  aforethought 
to  kill  and  murder,  and  other  wrongs  to  the  said  Alexander 
Buchan  then  did,  to  the  great  damage  of  the  said  Alexander 
Buchan,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  Crown  and  dignity." 

With  a  count  added  for  a  common  assault. 

It  was  moved  in  arrest  of  judgment  that  the  quarter  ses- 
sions had  not  jurisdiction  to  try  the  offence,  for  that  it  was 
a  capital  crime  by  ch.  91,  Consol.  Stats.  C,  sec.  5. 

It  was  said,  on  the  other  hand,  that  the  prisoner  was  not 
indicted  under  that  statute.  The  point  was  reserved  for  the 
consideration  of  this  court. 

The  evidence  was  distinct  and  positive,  and  was  such  as 
must  have  satisfied  the  jury  that  the  prisoner,  with  some  kind 
of  weapon,  and  probably  a  wooden  beetle,  which  was  after- 
wards found  with  blood  upon  it,  had  at  night  attempted  to 
murder  the  prosecutor,  a  clergyman  between  50  and  60 
years  of  age,  as  he  lay  asleep  in  bed.  He  received  several 
blows  in  the  head,  which  cut  the  skin,  and  occasioned  the 
blood  to  flow  freely. 

i2.  A.  Harrison^  for  the  Crown,  cited  Consol.  Stats.  U, 
C,  ch.  17,  sees.  1,  2 ;  18  Ed.  Ill,  ch.  2 ;  84  Ed.  IIL,  ch.  1- 
5  &  6  W.  IV.,  ch.  76,  sec.  107;  The  King  v.  Higgins,  2 
East  6  ;  Regina  v.  Dunlop,  15  U.  C.  R.  118 ;  Com.  Dig., 
•'Justices  of  Peace,"  B.  3 ;  Dickenson's  J.  P.,  4th  Ed.,  p.  131, 

Sisson,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  cannot  satisfy  ourselves  under  what  statute  the  prisoner 
was  intended  to  be  indicted,  for  although  the  indictment  doea 
charge  an  assault  with  intent  to  murd<er,  yet  it  does  not  con- 
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tain  a  statement  of  such  an  assault  or  other  offence  as  brings 
the  case  within  either  the  5th  or  6th  clauses  of  the  statute, 
Consol.  Stats.  C,  ch.  91. 

Tne  evidence  was  such  as  might  well  have  supported  an 
indictment  under  the  5th  clause,  for  wounding  the  prosecutor 
with  intent  to  murder  him,  or,  according  to  some  authorities, 
for  "  cutting^'  with  intent  to  murder,  though  on  the  latter 
point  there  is  probably  room  for  doubt,  but  this  indictment 
is  not  so  framed  as  to  bring  the  case  under  the  5th  clause  in 
any  way.  Neither  does  the  indictment  contain  a  charge  of 
an  aggravated  assault  under  the  8th  section  of  the  same  act. 
We  do  not  suppose  the  indictment  was  framed  with  any  view 
to  that  clause,  for  then  the  offence  would  not  have  been 
charged,  as  it  is,  to  have  been  committed  feloniously,  or  with 
intent  to  murder. 

The  indictment  certainly  does  not  charge  a  capital  crime, 
though  the  facts  proved  would  have  warranted  such  a  charge 
under  the  5th  clause  of  ch.  91,  nor  does  it  properly  state  a 
crime  under  any  statute. 

We  should  either,  we  think,  arrest  the  judgment  under  our 
statute,  Consol.  Stats.  U.  C,  ch.  112,  sec.  3,  or  direct  judg- 
ment to  be  given  as  for  a  misdemeanour  at  common  law. 

The  question  as  to  whether  the  quarter  sessions  had  juris- 
diction would  have  come  up  if  the  offence  had  been  one 
witbin  the  5th  clause  of  ch.  91,  but  as  it  is  that  question  is 
not  presented. 

We  are  of  opinion  that  the  indictment  does  not  sufficiently 
charge  a  felonious  assault  with  intent  to  murder,  under  the 
5th  section  of  the  statute,  ch.  91,  nor  any  offence  against 
that  or  any  other  statute,  but  does  charge  in  each  count  what 
may  be  treated  as  an  offence  at  common  law,  rejecting  from 
the  first  count  the  words,  "  contrary  to  the  statute,''  as  sur- 
plusage, and  any  other  words  which  are  insufficient  to  sustain 
a  prosecution  for  felony  under  any  statute. 

We  have  hesita,ted  between  the  course  of  reversing  or  an- 
nulling the  conviction,  and  sustaining  the  conviction  as  for 
an  assault  and  battery  at  common  law,  but  adopt  the  latter 
course,  first,  because  the  statute  ch.  112,  Consol.  Stats.  U. 
C,  sec.  4,  directs  that  where  the  judgment  shall  be  arrested 
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upon  a  reference  from  the  quarter  sessions  to  a  superior 
court  the  prisoner  shall  be  discharged  from  custody,  which 
in  this  case  would  be  improper ;  and  secondly,  because  we 
doubt  whether  we  could  properly  arrest  the  judgment  where 
the  indictment,  though  framed  imperfectly  as  for  an  offence 
against  a  statute,  does  contain  a  sufficient  charge  of  an 
offence  at  common  law. 

We  therefore  shall  certify  to  the  quarter  sessions  that  the 
prisoner  has  been  legally  convicted  of  a  common  assault  and 
battery,  and  should  be  punished  accordingly. 


VanBrocklin  v.  The  Corporation  of  the  town  of 
Brantford. 

Lease — Covenant  to  renew — Breach — Measure  of  damages. 

Defendants  leased  certain  land  to  one  W.  for  eight  years,  on  which  the  lessee 
covenanted  to  erect  a  good  house  during  the  first  year,  and  the  plaintiffs 
covenanted  to  grant  a  renewal  lease  for  ten  years  at  the  expiration  of  the 
term,  ac  a  rent  to  be  fixed  by  arbitration.  The  defendants  were  unable 
to  renew,  owing  to  a  decree  of  the  Court  of  Chancery,  declaring  that  they 
had  no  power  to  grant  the  lease.  The  buildings,  which  were  of  wood, 
were  removed,  and  sold  under  execution  against  the  plaintiff,  who  had 
purchased  the  term  two  years  before  it  expired  for  $3U00. 

In  an  action  against  defendants  on  their  covenant  to  renew: 

Held,  that  the  plaintiff  was  entitled  to  recover  the  value  of  the  occupation 
of  the  premises,  with  the  buildings,  above  the  probable  ground  rent,  for 
the  term  which  he  had  lost;  and  that  $2500,  the  amount  of  the  verdict; 
found,  was  not  excessive. 

McLean,  J.,  dissenting,  and  holding  that  he  could  recover  only  nominal 
damages,  on  the  grounds,  1.  That  for  the  renewal  term  he  would  be 
liable  to  pay  rent  upon  the  buildings  as  well  as  the  land,  and  2.  That  in 
the  absence  of  fraud  he  could  not  recover  for  the  loss  of  his  bargain. 

This  was  an  action  for  breach  of  a  covenant  to  renew  a 
lease  for  a  term  of  ten  years.  By  the  lease,  a  term  of  eight 
years  from  the  23rd  of  February,  1851,  was  granted  by  the 
defendants  to  one  Wade,  at  a  rent  of  £18  a  year. 

The  lessee  covenanted  to  erect  upon  the  premises  within 
the  first  year  of  the  term,  at  his  own  cost  and  charges,  a 
good  substantial  messuage  or  tenement,  not  less  than  34  feet 
long  by  24  feet  wide,  and  two  stories  high,  and  to  keep  it  in 
a  proper  state  of  repair  during  the  term.  And  the  defen- 
dants covenanted  with  the  lessee^  his  executors,  &c.,  that 
they  would,  if  thereto  requested  in  writing  by  him,  his  ex- 
ecutors, administrators,  or  assigns,  six  months  before  the 
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expiration  of  the  term,  grant  a  further  lease  of  the  premises 
to  him,  his  executors,  administrators  and  assigns,  for  the 
term  of  ten  years,  to  commence  at  the  end  of  the  former 
term,  at  such  yearly  rent  as  should  be  fixed  by  two  arbitra- 
tors, one  to  be  chosen  by  each  party,  &c. ;  such  renewal 
lease  to  contain  like  covenants  to  those  in  the  first  lease, 
-except  the  covenant  to  renew. 

The  declaration  set  out  several  successive  assignments  of 
the  original  term,  through  which  the  term  became  vested  on 
the  13th  of  January,  1857,  in  this  plaintiff,  who  purchased 
the  same  from  one  Robert  Mellish  for  £750,  and  entered 
into  possession  :  that  Wade  and  his  assigns  paid  to  the  de- 
fendants the  rent  reserved,  and  within  the  first  year  of  the 
term  built  a  substantial  house  upon  the  premises,  according 
to  the  covenant  in  the  lease,  and  kept  it  in  good  repair  :  that 
confiding  in  the  defendants'  covenant  to  grant  a  further 
term,  the  lessee,  Wade,  invested  large  sums  of  money  upon 
the  premises,  to  enable  him  or  his  assigns  to  rent  or  sub-let 
the  same  for  a  larger  sum  of  money  than  they  were  bound  to 
pay  to  the  defendants  for  their  rent,  and  built  thereon  divers 
other  buildings  and  erections;  and  that,  although  Wade 
and  his  assigns  had  performed  all  covenants  on  their  part, 
and  although  the  plaintiff,  as  assignee  of  the  term,  did,  six 
months  before  the  end  of  the  term  of  eight  years,  request  the 
defendants  in  writing  to  renew  for  a  further  term  of  ten 
years,  according  to  their  covenant,  yet  the  defendants  had 
not  granted  to  the  plaintiff  such  further  term,  but  refused  to 
grant  the  same,  contrary  to  their  covenant ;  whereby  the 
plaintiff  had  been  deprived  of  the  rents  and  profits  which 
would  during  the  further  term  of  ten  years  have  accrued  to 
him,  and  would  be  deprived  of  the  large  sum  of  money  in- 
vested by  him  in  the  purchase  of  the  said  leasehold  premises, 
&c. ;  and  that  the  said  buildings  so  erected  were  of  little  or 
no  use  to  the  plaintiff. 

At  the  trial,  at  Brantford,  before  Hagarty,  J.,  it  was 
proved  that  the  plaintiff  had  given  in  land  the  value  of  $3000 
for  the  unexpired  term,  which  he  purchased  in  January, 
1857,  so  that,  as  the  lease  had  then  but  about  two  years,  to 
run,  it  seemed  that  the  plaintiff  must  have  had  chiefly  in 
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view  the  value  of  the  second  term  that  had  been  stipulated 
for  in  the  lease.  It  was  proved  that  the  plaintiff  was  re- 
ceiving from  sub-tenants  about  <£160  a  year.  The  buildings 
that  had  been  put  up  were  of  wood,  and  the  defendants 
allowed  the  plaintiff  to  remove  them  from  the  land  demised, 
and  they  were  so  removed  by  him,  or  rather  were  sold  for 
his  benefit  under  an  execution,  and  were  removed  by  the 
sheriff's  vendee.  What  had  been  bid  for  them  did  not 
appear. 

The  learned  judge  told  the  jury  that  he  did  not  consider 
the  case  to  be  one  in  which  nominal  damages  only  could  be 
claimed ;  that  on  the  other  hand,  as  the  lease  made  no 
special  provision,  but  in  fixing  the  rent  for  a  renewal  lease 
of  ten  years,  if  one  had  been  granted,  the  arbitrators  were 
to  confine  themselves  to  the  question  of  a  fair  ground  rent, 
not  taking  into  account  the  value  of  the  buildings  which  the 
tenant  might  have  put  upon  the  premises,  he  thought  the 
jury  might  properly  take  into  consideration  that  if  the  terra 
had  been  renewed  the  tenant  would  have  had  an  increased  rent 
to  pay  in  proportion  to  the  enhanced  value  of  the  premises : 
that  looking  at  the  case  in  that  light,  they  had  to  consider 
what  damage  the  plaintiff  could  be  fairly  said  to  have  sus- 
tained from  being  disappointed  in  not  obtaining  a  renewal, 
not,  as  it  appeared,  from  any  wilful  neglect  or  refusal  of  the 
defendants,  but  because  they  had  ventured  to  enter  into  a 
covenant  which  they  afterwards  found  themselves  unable  to 
perform,  (a) 

The  plaintiff's  counsel  contended  that  the  renewal  must 
have  been  intended  between  the  parties  to  be  granted  at  a 
rent  which  the  arbitrators  should  think  fair  for  the  ground 
alone,  and  which  would  have  leffc  to  the  tenant  all  profit  to 
be  made  by  occupying  or  leasing  the  buildings. 

Finally  it  was  left  to  the  jury  to  value  the  place  as  it 
would  naturally  have  been  valued  under  the  lease,  not  neces- 
sarily or  at  all  events  at  an  increased  rent,  or  at  least  without 
any  direction  that  they  were  to  take  it  for  granted  that  the  re- 

(a)  Tbe  judgment  in  Wade  v.  The  Corporation  of  Brantford,  19  U.  C.  E. 
207,  on  demurrer,  explains  the  reason  which  prevented  the  defendants 
from  performing  their  covenant  to  renew,  and  the  view  which  was  taken  of 
their  liability  to  damages  in  consequence. 
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newed  rent  would  have  been  fixed  upon  a  computation  of  the 
improvements  by  buildings.    The  jury  gave  $2500. 

Cromhie  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection,  or  rather  of  the  want  of  any  precise  direction 
in  regard  to  the  computation  of  damages ;  and  because  the 
jury  were  told  that  they  should  give  damages  to  the  plaintiff 
in  respect  of  the  buildings  upon  the  premises  demised ;  and 
also  because  the  damages  were  excessive. 

M,  (7.  Cameron^  shewed  cause. 

Freeman,  Q.  C,  and  Hardy,  supported  the  rule,  citing 
Worthington  v.  Warrington,  8  C.  B.  134 ;  Pounsett  v.  Fuller, 
17  C.  B.  660 ;  Williams  v.  Burrell,  1  C.  B.  402 ;  Flureau  v. 
Thornhill,  2  W.  Bl.  1078;  Vallier  v.  Walsh,  6  C.  P.  459  ^ 
Sedgwick  on  Damages,  2d  Ed.  184;  3rd  Ed.  189-90;  Sug.' 
V.  &  P.,  11th  Ed.,  p.  424. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  we  must  consider,  that  if  the  defendants  had 
found  themselves  in  a  situation  to  grant  a  renewal  lease,  as 
they  had  undertaken  to  do,  the  rent  to  be  fixed  by  arbitration 
for  the  fen  years  to  come  would  (by  which  I  mean  that  it 
shoitld)  have  been  rent  estimated  upon  the  ground  rent  that 
could  be  justly  charged  during  that  period,  not  taking  into 
account  the  buildings.  I  take  that  to  be  the  usual  course  in 
all  such  cases,  when  there  is  nothing  in  the  terms  of  the 
original  lease  more  special  than  there  was  in  this.  To  take 
the  value  of  the  buildings  into  consideration  in  fixing  the 
renewal  rent  would  be  making  the  tenant  pay  interest  at 
once  upon  an  expenditure  made  by  himself. 

Then,  if  I  am  right  in  this  view,  what  the  plaintiff  lost  by 
not  obtaining  his  new  lease  was  the  value  of  that  lease  to 
him  I  that  is,  the  value  of  the  occupation  of  the  premises, 
with  the  buildings  as  they  stood,  above  the  probable  ground 
rent.  The  buildings  he  was  to  lose  at  any  rate,  for  they 
were  to  be  left  upon  the  land,  and  as  he  was  allowed  after- 
wards to  remove  them,  it  would  have  been  fair  to  make  some 
deduction  from  the  damages  he  should  recover,  on  account 
of  his  having  been  allowed  to  take  away  the  buildings. 
Whether  the  verdict  should  be  looked  upon  aa  excessive, 


VAN  BROCKLIN  V.  THE  CORPOBATION  OF  BRANTFORD.  351 


supposing  the  damages  -were  estimated  on  the  principle  I 
have  stated,  I  cannot  say.  I  can  only  say  that  it  does  not 
seem  to  me  to  be  necessarily  and  obviously  so. 

It  has  been  urged  that  the  learned  judge  should  have 
given  some  more  specific  directions  to  guide  the  jury  in  re- 
gard to  the  value  of  the  lease,  but  I  do  not  think  there  is 
any  just  ground  of  complaint  on  that  head. 

Supposing  the  jury  to  be  men  of  ordinary  intelligence,  I 
think  it  was  right  and  sufficient  to  ask  them  to  give  whatever 
they  thought  would  have  been  the  value  to  the  plaintiff  of 
the  new  lease,  looking  at  the  terms  of  the  first  lease,  and  at 
the  evidence.  They  would  in  general  be  better  judges  of 
that  than  the  judge  himself  would. — (See  Ford  v.  Tilcy, 
6  B.  &  C.  329.) 

I  do  not  think  that  this  case  comes  under  the  principle  by 
which  damages  are  estimated  when  there  has  been  a  breach 
of  covenant  for  title.  Such  cases  form  an  exception  to  the 
general  rule,  which  is  that  where  a  party  contracts  to  do 
something  which  it  afterwards  turns  out  he  cannot  or  will 
not  perform,  the  person  with  whom  he  has  contracted  is  en- 
titled to  such  damages  as  would  place  him  in  as  good  a  situa- 
tion as  if  the  agreement  had  been  fulfilled.  This  principle, 
however,  is  not  to  be  carried  so  far  as  to  include  claims  for 
damages  arising  from  remote  causes,  which  cannot  fairly  be 
supposed  to  have  been  in  contemplation  of  the  parties. 

I  think  the  rule  should  be  discharged. 

McLean,  J. — It  is  not  alleged  in  this  case  that  there  was 
any  fraud  or  want  of  good  faith  on  the  part  of  the  defendants 
in  making  the  lease,  under  which  the  plaintiff  as  assignee 
seeks  to  recover  damages.  It  is  in  fact  admitted  that  the 
title  to  the  market  square  in  the  town  of  Brantford,  of  which 
the  lot  leased  to  Henry  Wade  was  a  part,  was  vested  in  the 
defendants,  and  that  the  lease  was  made  by  the  defendants 
under  the  belief  of  all  parties  that  the  defendants,  as  the 
corporation  of  Brantford,  had  the  right,  on  behalf  of  the  in- 
habitants of  the  town,  and  for  their  benefit,  to  give  leases  of 
such  portions  of  the  market  reserve  as  were  not  immediately 
required  for  public  purposes.   The  municipality  for  the  time, 
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througli  the  mayor,  and  under  the  corporate  seal,  executed 
the  lease  to  Henry  Wade,  on  certain  terms  stated  in- the- 
lease,  one  of  which  was  that  a  house  not  less  than  two  stories 
in  height,  and  thirty  feet  long,  and  twenty-four  feet  wide, 
should  be  erected  on  the  lot  within  a  year  from  the  date  of 
the  lease,  and  that  after  its  completion  it  should  be  kept  in 
good  and  tenantable  repair  during  the  term  by  the  lessee ;  the 
defendants  at  the  same  time  covenanting  on  their  part  to 
grant  a  renewal  of  the  lease  at  the  expiration  of  the  first 
term,  for  a  further  period  of  ten  years,  at  such  rent  as  should 
be  established  by  arbitration,  and  with  the  same  covenants 
as  the  former  lease,  except  as  to  the  further  renewal. 

Whether  the  defendants  contemplated  that  at  the  expira- 
tion of  the  first  lease  they  would  be  entitled  to  claim  rent  on 
the  buildings  erected  on  their  land,  and  forming  part  of  their 
freehold,  for  the  farther  term  agreed  to  be  granted,  is  not 
very  apparent,  but  the  effect  of  the  buildings  being  erected 
on  their  property,  without  any  stipulation  on  the  part  of  the 
tenants  that  for  the  further  term  they  should  only  be 
subject  to  a  ground  rent  to  be  ascertained  by  arbitration, 
would  be  to  leave  the  buildings  at  the  expiration  of  the  term 
the  absolute  property  of  the  corporation,  and  subject  to  their 
control  to  the  same  extent  as  the  land  on  which  they  were 
built.  That  was  the  view  urged  by  defendants'  counsel,  both 
at  the  assessment  of  damages  and  in  the  argument  on  moving 
the  rule  absolute  for  setting  aside  the  present  assessment, 
and  I  confess  that  I  feel  inclined  to  concur  in  the  correctness 
of  that  view,  in  which  case  the  conclusion  contended  for 
would  follow,  that  the  plaintiff  could  only  be  legally  entitled 
to  nominal  damages. 

But  that  is  not  the  only  ground  on  which  in  my  judgment 
the  plaintiff  is  only  entitled  to  nominal  damages  in  this  case. 
The  principle  appears  to  be  distinctly  established,  that  where 
a  vendor  fails  to  make  a  good  title  pursuant  to  his  contract, 
the  purchaser,  (in  the  absence  of  fraud  or  misrepresentation 
on  the  part  of  the  vendor,)  is  not  entitled  to  damages  for  the 
loss  of  his  bargain.  On  the  other  hand,  it  seems  to  be 
equally  well  established  that  where  a  party  is  professing  to 
sell,  as  in  Hopkins  v.  Grazebrook,  (6  B.  &  C.  Bl,)  and  Robin- 
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son  V.  Harman,  (1  Ex.  850,)  he  may  be  liable  for  substantial 
damages  for  the  loss  of  the  bargain. 

In  the  latter  case,  the  defendant  had  agreed  to  grant  a 
good  and  valid  lease  of  certain  premises,  and  when  asked  if 
he  was  sure  that  he  had  power  to  grant  the  lease  without  the 
concurrence  of  other  parties,  and  it  was  suggested  to  him  that 
his  father's  will  might  have  vested  the  legal  estate  or  the 
power  of  leasing  in  trustees,  he  replied  that  there  was  nothing 
of  the  sort ;  that  it  was  his  property  out  and  out,  and  that 
he  alone  had  the  power  of  leasing.  It  appeared,  however, 
that  defendant's  father  had  devised  the  premises  to  trustees 
to  pay  the  defendant  a  moiety  of  the  rent  during  his  natural 
life.  It  was  urged  in  that  case,  on  the  part  of  the  defendant, 
that  the  plaintiff  could  not  recover  damages  on  account  of 
the  loss  of  his  bargain,  and  that  as  the  sum  of  .£25  paid  into 
court  exceeded  the  expenses  which  the  plaintiff  had  been  put 
to,  the  defendant  was  entitled  to  the  verdict.  The  learned 
judge,  however,  was  of  a  different  opinion,  and  a  verdict  was 
found  for  the  plaintiff  for  £200  beyond  the  sum  paid  into 
court,  and  the  verdict  was  afterwards  sustained  by  the  Court 
of  Exchequer,  on  the  ground  that  defendant  had  undertaken 
to  grant  a  valid  lease  not  having  any  colour  of  title,  and  that 
the  case  was  not  distinguishable  from  Hopkins  v.  Grazebrook, 
(6  B.  &  C.  31,)  which  proceeded  on  the  ground  of  the  decep- 
tion practised  by  the  vendor  in  holding  out  the  estate  as  his 
own,  when  in  point  of  fact  he  had  not  a  shadow  of  title. 

The  case  of  Vallier  v.  Walsh,  (6  C.  P.  459,)  was  decided  on 
the  same  ground,  the  defendant  having  contracted  to  sell 
land  which  belonged  to  his  son,  a  minor,  who  was  then  out 
of  the  province,  and  therefore  being  fully  aware  that  he  had 
no  title  in  himself,  and  no  authority  to  make  a  contract  for 
his  son. 

I  apprehend  that  the  principle  is  the  same,  that  where  a 
party  professes  to  sell  or  to  lease  premises  which  he  bond 
fide  believes  he  has  a  right  to  sell  or  lease,  though  in  fact  he 
has  no  title,  he  is  not  liable  to  substantial  damages  for  the 
loss  of  a  bargain.  In  this  case  the  plaintiff  knew  the  title 
under  which  the  defendants  professed  to  lease.  He  bought 
with  a  full  knowledge  of  facts,  believing  that  the  lease  was 
45  VOL.  XX. 
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valid.  He  could  have  satisfied  himself,  before  he  purchased, 
as  to  the  defendants'  right  as  a  corporation  to  make  leases  of 
property  dedicated  by  the  grant  from  the  Crown  to  the  uses 
of  a  public  market,  but  appears  to  have  taken  no  measures 
for  that  purpose,  but  relied  upon  those  from  whom  he  pur- 
chased, who  were  mistaken,  as  well  as  the  defendants,  with 
respect  to  the  power  of  a  corporation  over  such  lands. 

One  of  the  grounds  of  damage  laid  by  the  plaintiff  is  that 
he  will  lose  the  large  amount  invested,  and  that  the  buildings 
have  been  greatly  reduced  in  value,  and  are  of  little  value  to 
the  plaintiff.  As  to  such  value,  it  is  well  knov/n  that  wooden 
buildings,  such  as  those  of  the  plaintiff,  are  often  removed 
from  one  piece  of  ground  to  another,  without  much  expense 
or  injury;  and  whatever  the  value  might  be  the  plaintiff  has 
had  the  benefit  of  it,  as  the  buildings  have  been  sold  on  exe- 
cution, and  the  proceeds  applied  to  the  payment  of  the  plain- 
tifi  's  debt  due  on  such  execution.  The  jury,  in  addition  to 
the  value  of  the  buildings  obtained  on  the  execution,  have 
allowed  to  the  plaintiff  a  sum  of  £625  as  damages  for  the 
buildings,  on  a  plot  of  ground  of  60  feet  by  24,  and  loss  of  the 
lease,  which  defendants  were  unable,  not  unwilling,  to  give ; 
and  as  I  am  of  opinion  that  under  the  circumstances  the 
plaintiff  can  only  be  entitled  to  nominal  damages,  or  at  most 
the  value  of  his  buildings,  and  he  has  already  received  that 
through  the  sherifi''s  sale  oh  execution,  I  think  the  assess- 
ment should  be  set  aside,  and  the  damages  reduced  to  nomi- 
nal damages,  or  that  the  case  should  be  sent  down  to  another 
jury  for  the  more  correct  assessment  of  the  damages  to  which 
the  plaintiff  may  be  entitled. 

Burns,  J.,  concurred  with  the  Chief  Justice. 

Rule  discharged,  McLean^  J.,  dissenting. 


M 'DONALD  V.  MURPHY. 


355 


McDonald  v.  Murphy. 

Ejeclmeni — Bond — Construction  of — Unsatisfied  mortgage. 

M.,  being  the  owner  of  the  land  in  question,  executed  a  bond  to  defendant, 
reciting  that  defendant  was  to  reside  with  him  and  work  the  farm  in 
common  for  their  mutual  advantage;  that  it  had  been  agreed  that  after 
M's.  death  it  should  become  defendant's,  and  to  secure  this,  M.  had  that 
day  made  his  will  leaving  it  to  him  ; — and  the  condition  was,  that  if  defen- 
dant should  use  all  diligence  and  economy  in  working  and  improving  the 
farm,  and  observe  all  esteem  and  regard  to  M.  during  his  life,  M.  should 
not  execute  any  other  will,  nor  dispose  of  nor  encumber  the  land.  After- 
wards they  disagreed,  and  M.  conveyed  the  land  to  the  plaintiff,  who 
brought  ejectment,  after  having  demanded  possession. 

Held,  that  he  was  entitled  to  recover,  as  the  bond  gave  defendant  no  legal 
right  to  possession. 

Held,  also  that  an  unsatisfied  mortgage  executed  by  M.  before  the  bond, 
and  put  in  by  defendant,  was  clearly  no  bar  to  the  plaintiff's  recovery. 

Ejectment,  for  the  east  half  of  the  east  half  of  lot  No.  9, 
in  the  first  concession  of  the  township  of  Charlottenburgh. 

Both  parties  claimed  from  Angus  McDonald,  the  plaintiff's 
father. 

The  plaintiff  claimed  by  virtue  of  a  deed  of  bargain  and 
sale,  dated  the  15th  of  September,  1860,  executed  by  Angus 
McDonald  and  the  plaintiff,  for  a  consideration  expressed  in 
the  deed  of  ^300,  though  nothing  in  fact  was  paid. 

The  defendant  was  a  nephew  of  the  said  Angus  McDonald, 
and  in  1858  they  made  an  arrangement  with  each  other  in 
respect  of  the  west  half  of  the  east  half  of  the  lot,  by  which 
it  was  transferred  by  Angus  McDonald  to  the  defendant, 
and  they  also  made  an  agreement  in  respect  of  the  east- 
half,  of  which  the  following  is  a  copy. 

"  Know  all  men  by  these  presents,  that  I,  Angus  McDon- 
ald, of  the  township  of  Charlottenburg,  in  the  county  of 
Glengarry,  in  the  province  of  Canada  West,  yeoman,  am 
held  and  firmly  bound  unto  Matthew  Murphy,  of  the  town- 
ship of  Finch,  in  the  county  of  Stormont,  of  said  province, 
yeoman,  in  the  sum  of  £800,  to  be  paid  to  the  said  Matthew 
Murphy,  his  heirs,  executors,  or  administrators,  for  which 
payment  well  and  truly  to  be  made,  I  bind  myself,  my  heirs, 
executors,  and  administrators,  firmly  by  these  presents. 
Sealed  with  my  seal,  and  dated  at  Charlottenburgh  afore- 
said, this  26th  of  October,  1858. 

"  Whereas  the  above  bounden  Angus  McDonald,  hath  this 
day  assigned  and  transferred  over  to  his  nephew,  Matthew 
Murphy,  the  west  half  of  the  east  half  of  lot  No.  9,  in  the 
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first  concession  of  the  township  of  Charlottenburgh,  for  the 
consideration  therein  mentioned,  and  also  that  the  said 
Matthew  Murphy  will  reside  with  the  said  Angus  McDonald, 
and  to  work  the  said  east  half  of  lot  No.  9  together,  in  com- 
mon, for  their  united  support,  benefit  and  advantage.  And 
whereas,  it  was  further  agreed  upon,  that  after  the  decease 
of  the  said  Angus  McDonald,  the  whole  of  the  said  east  half 
of  lot  No.  9,  should  then  become  the  sole  property  of  him, 
the  said  Matthew  Murphy,  his  heirs  and  assigns  for  ever, 
and  for  the  better  securing  an  indisputable  title  to  the  said 
Matthew  Murphy,  he,  the  said  Angus  McDonald,  hath  with 
even  date  with  these  presents,  made  and  executed  his  last 
will  and  testament,  whereby  he  bequeathed  the  east  half  of 
the  east  half  of  lot  No.  9,  in  the  first  concession  of  the  said 
township  of  Charlottenburg,  that  after  his  death  the  said  lot 
would  become  the  sole  property  of  him,  the  said  Matthew 
Murphy,  his  heirs  and  assigns  for  ever,  except  such  a  portion 
that  hath  been  leased,  and  at  the  expiration  of  said  lease  the 
same  shall  revert  to  the  said  Matthew  Murphy,  his  heirs  and 
assigns  for  ever.  Now  the  condition  of  the  above  obligation 
is  such,  that  the  said  Matthew  Murphy,  his  heirs,  executors, 
and  administrators,  using  all  diligence  and  economy  in 
working  and  improving  the  said  farm,  and  observing  all 
esteem  and  regard  towards  the  said  Angus  McDonald  during 
his  natural  life,  then  the  said  Angus  McDonald,  do  hereby 
bind  himself,  his  heirs,  executors,  and  administrators,  that 
he  shall  not  make  or  execute  any  subsequent  will  and  testa- 
ment to  the  one  referred  to,  to  interfere  with  the  bequest 
therein  mentioned,  nor  in  any  manner  dispose  of,  nor  alienate 
or  encumber  the  said  east  half  of  the  east  half  of  lot  No.  9, 
in  the  first  concession  of  the  said  township  of  Charlotten- 
burgh, so  that  the  same  may  become  the  sole  property  of 
him,  the  said  Matthew  Murphy,  his  heirs  and  assigns  for  ever, 
after  the  decease  of  the  said  Angus  McDonald,  then  this 
obligation  to  be  null  and  void,  otherwise  to  remain  in  full 
force,  virtue,  and  efi'ect." 

The  parties  went  on  together  under  this  arrangement  for 
some  time,  until  they  disagreed,  and  then  Angus  McDonald 
conveyed  the  land  to  the  plaintiff,  his  son,  who  demanded 
possession  from  the  defendant.  The  defendant  refused  to 
give  up  the  land,  but  claimed  a  right  to  it  under  the  bond. 
He  put  in  also  an  outstanding  mortgage,  dated  the  22nd 
of  January,  1857,  executed  by  Angus  McDonald,  to  shew 
that  the  plaintiff  was  not  entitled  to  possession. 

The  case  was  tried  at  Cornwall,  before  Mohinson,  C.  J., 
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and  a  verdict  entered  for  the  plaintiff,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit  if  the  action 
could  not  be  sustained. 

J.  S.  Macdonald,  Q.  C,  obtained  a  rule  to  enter  a  nonsuit, 
or  for  a  new  trial,  on  the  ground  that  the  terms  of  the  bond 
precluded  the  plaintiff  from  maintaining  ejectment,  even 
though  he  had  demanded  possession.  He  cited  Arnold  v. 
Buller  and  Smith,  15  U.  C.  R.  255. 

McMichael  shewed  cause,  and  cited  Doe  Boulton  v.  Walker, 
8  U.  C.  R.  571. 

McLean,  J. — There  can  be  no  doubt,  according  to  the 
terms  of  the  bond,  that  Angus  McDonald  after  the  execu- 
tion of  that  instrument  continued  to  be  the  owner  in  fee  of  the 
premises  sought  to  be  recovered  in  this  suit.  He  had  trans- 
ferred absolutely  to  the  defendant  the  west  half  of  the  lot, 
and  made  a  will  devising  the  east  half  to  him,  upon  the 
understanding,  apparently,  that  the  defendant  was  to  remain 
on  the  farm  and  assist  in  working  the  whole  for  the  support 
and  advantage  of  the  plaintiff  as  well  as  of  the  defendant,  as 
long  as  the  plaintiff  should  live.  The  bond  appears  to  have 
been  given  for  the  sole  purpose  of  guarding  against  the 
obligor  changing  his  mind,  and  devising  the  land  to  some 
other  person,  or  disposing  of  it  in  some  other  way,  so  that 
the  defendant  could  not  "  become  the  sole  owner  of  the 
whole  farm,"  on  the  death  of  Angus  McDonald.  Though 
the  intention  is  plain  enough,  that  the  parties  had  it  in  con- 
templation that  the  defendant  was  to  reside  on  the  lot  with 
Angus  McDonald,  and  to  support  him,  and  upon  the  death 
of  McDonald  to  take  the  residue  of  the  lot  for  such  service, 
there  is  no  obligation  resting  on  McDonald  to  allow  the 
defendant  to  remain  on  the  premises  with  him.  The  arrange- 
ment between  them  only  appears  by  the  recitals,  and  Angus 
McDonald  only  binds  himself  "  that  the  defendant,  Matthew 
Murphy,  using  all  diligence  and  economy  in  working  and 
improving  the  said  farm^  and  observing  all  esteem  and  re- 
gard towards  the  said  Angus  McDonald  during  Ms  natural 
life,  then,"  hCj  Angus  McDonald,  will  not  make  or  execute 
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any  subsequent  "will  to  interfere  with  the  bequest  therein 
mentioned,  nor  in  any  manner  dispose  of  or  alienate  or  en- 
cumber the  premises,  so  that  the  same  may  become  the  sole 
property  of  the  said  Matthew  Murphy  after  the  decease  of 
the  said  Angus  McDonald. 

Neither  the  defendant  nor  Angus  McDonald  contemplated 
that  the  defendant  was  to  have  any  interest  in  the  land  till 
after  the  death  of  McDonald,  and  then  his  title  was  to  be 
derived  from  the  will  which  had  been  executed ;  but  the  obli- 
gation  to  continue  that  will  unaltered  or  unrevoked  would 
seem  to  depend  upon  certain  conditions  precedent,  that  the 
defendant  should  use  all  diligence  and  economy  in  working 
and  improving  the  farm,  and  that  he  should  observe  all 
esteem  and  regard  towards  Angus  McDonald  during  his 
natural  life.  Whether  these  conditions  were  or  were  not 
performed  by  the  defendant  from  the  time  of  the  arrangement 
is  not  material  to  enquire.  It  is  quite  clear  that,  according 
to  the  defendant's  admission,  Angus  McDonald  had  a  good 
title  to  the  part  of  the  farm  now  in  dispute,  and  that  the 
bond  confers  on  the  defendant  no  right  whatever  to  remain 
in  possession  longer  than  McDonald  thought  proper  to  allow 
him  for  the  purpose  of  working  it  in  common  for  their  mutual 
support.  The  title  to  the  plaintiff  is  so  plain  that  there  can 
be  no  doubt  of  his  right  to  recover  in  this  action. 

Then  as  to  the  unsatisfied  mortgage,  that  surely  cannot  be 
allowed  to  bar  the  plaintiff's  recovery,  for  it  was  admitted 
at  the  opening  of  the  case  that  Angus  McDonald  had  a  good 
title,  and  besides,  the  defendant  had  himself  taken  a  deed 
from  him  of  a  date  subsequent  to  the  mortgage,  and  claimed 
to  hold  possession  under  him  in  this  action. 

Burns,  J. — The  defendant  relies  upon  the  case  of  Arnold 
V.  Buller  and  Smith,  (15  U.  C.  R.  255,)  but  the  present 
case  is  quite  distinguishable  from  that.  There  the  effect 
of  the  bond  was  to  create  an  equitable  mortgage  in  favour  of 
the  husband,  with  an  estate  for  life  to  the  wife,  whether  the 
husband  redeemed  or  not,  and  the  court  held  that  the  heir  of 
the  husband  so  long  as  the  wife  lived  could  not  maintain 
ejectment.    The  terms  of  the  bond  in  that  case  were,  that 
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upon  payment  of  the  stipulated  sum  the  obligor  would 
reconvey  the  land  to  the  wife,  and  that  she  was  to  have 
possession  of  it  for  her  life,  whether  the  money  were  repaid 
or  not. 

Now  in  the  present  case  no  legal  interest  has  been  given 
to  the  defendant  in  the  land  in  question  by  the  bond  to  Angus 
McDonald.  The  agreement  as  recited  is,  that  the  defendant 
should  reside  with  Angus  McDonald,  and  should  work  the 
land  in  question  in  common,  for  the  mutual  support,  benefit 
and  advantage  of  both,  and  not  specifying  any  time,  but  that 
after  the  decease  of  Angus  McDonald  the  land  should  become 
the  sole  property  of  the  defendant ;  and  for  the  purpose  of 
giving  him  an  indisputable  title  Angus  McDonald  made  his 
will,  devising  the  land  to  the  defendant.  The  condition  of 
the  bond  is,  that  if  the  defendant  uses  all  diligence  and 
economy  in  working  and  improving  the  farm,  and  observes 
all  esteem  and  regard  towards  Angus  McDonald  during  his 
natural  life,  then  Angus  McDonald  covenants  not  to  revoke 
his  will,  or  dispose  of  the  property.  It  is  apparent  that 
Angus  McDonald  did  not  part  with  the  legal  title  in  the  land, 
but  retained  a  control  over  it,  and  the  only  question  with 
respect  to  that  is,  whether  by  his  deed  to  the  plaintilF  he  has 
forfeited  the  bond ;  and  that  depends  upon  another  question, 
whether  the  defendant  has  kept  the  stipulations  upon  which 
Angus  McDonald  bound  himself  not  to  dispose  of  the  land. 

The  question  at  present,  however,  is  whether  any  tenancy 
was  created  as  between  Angus  McDonald  and  the  defendant, 
which  could  not  be  determined  by  a  demand  of  possession. 
The  stipulation  in  the  bond  is  not  for  the  exclusive  working 
of  the  land  by  the  defendant,  but  it  is  that  the  defendant  and 
Angus  McDonald  were  to  do  it  together  for  their  mutual 
support.  No  time  is  limited  for  which  this  should  continue. 
Angus  McDonald  terminated  the  agreement  on  his  part  by 
his  conveyance  of  the  land  to  the  plaintiff,  and  there  is 
nothing  to  shew  that  the  defendant  would  be  entitled  to  go 
on  working  the  land  by  himself  during  the  lifetime  of  Angus 
McDonald,  and  still  less  any  thing  to  prove  that  it  was  the 
intention  of  the  parties  that  the  vendee  of  Angus  McDonald 
should  continue  with  the  defendant  upon  the  same  terms. 
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Whether  the  mere  fact  of  Angus  McDonald  conveying  to  the 
plaintiff  put  an  end  to  the  tenancy  at  will,  such  as  it  was,  it 
is  not  necessary  to  say,  because  the  possession  was  demanded 
by  the  plaintiff  after  he  received  the  conveyance,  and  the 
defendant  refused  to  give  possession. 
The  rule  must  therefore  be  discharged. 

Robinson,  C.  J.,  concurred. 

Rule  discharged. 


Heck  v.  Knapp. 

Trespass  to  land — Possession — Prior  ejectment — Estoppel. 

In  an  action  for  trespass  to  land  the  plaintiff  proved  a  good  paper  title 
derived  through  a  sale  for  taxes,  but  he  had  never  been  in  actual 
possession,  and  it  was  shewn  that  after  the  plaintiff  obtained  his  deed 
the  defendant  had  cut  timber  on  the  land  and  built  a  shanty  for  the 
lumber-men,  although  the  plaintiff  went  there  and  forbad  him ;  and  it 
appeared  that  the  plaintiff  had  brought  ejectment  against  him,  but  had 
not  proceeded  with  it  after  defendant  appeared.  The  defendant  claimed 
under  a  deed  from  the  heirs  of  the  patentee,  and  it  was  sworn  that  before 
defendant  purchased  the  plaintiff  also  wished  to  buy  from  them,  saying 
that  he  thought  his  own  title  not  good. 

Held,  that  the  plaintiff  was  sufficiently  in  possession  to  maintain  trespass, 
and  that  he  was  not  estopped  by  having  brought  ejectment,  as  being  an 
admission  of  defendant's  possession. 

Trespass,  for  cutting  and  taking  away  timber  from  certain 
land  of  the  plaintiff,  called  or  known  as  eighty  acres  of  the 
front  of  lot  No.  3,  in  the  8th  concession  of  the  township  of 
Augusta,  describing  it. 

Pleas. — 1.  Not  guilty.  2.  That  the  land  mentioned  is 
not  nor  is  any  part  of  it  the  plaintiff 's  land  as  alleged. 

At  the  trial,  at  Brockville,  before  Hobinson,  C.  J.,  it  ap- 
peared that  the  whole  of  lot  No.  3,  in  the  8th  concession  of 
Augusta,  was  described  in  the  year  1800  for  patent  to  Ni- 
cholas Haskins,  but  the  patent  did  not  issue  till  the  ii9th  of 
October,  1845,  when  it  then  issued  to  Joseph  Haskins,  son 
and  heir  at  law  of  Nicholas  Haskins.  The  lot  had  been 
returned  years  before  that  time  as  in  arrear  for  taxes,  and 
eighty  acres  of  it  were  sold  by  the  sheriff,  and  he  conveyed 
those  eighty  acres  to  Angus  McDonell,  the  purchaser,  by  a 
deed  dated  the  10th  of  January,  1832,  which  deed  was 
registered  on  the  21st  of  April,  1832.    Angus  McDonell, 
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by  deed  of  conveyance  dated  the  1st  of  October,  1840,  con- 
veyed the  eighty  acres  to  one  Isabella  McDonell,  and  Isabella 
McDonell,  by  deed  dated  the  26th  of  January,  1857,  con- 
veyed the  eighty  acres  to  the  plaintiff.  In  1845  a  survey 
■was  made,  and  a  line  marked  to  distinguish  those  eighty 
acres  from  the  other  part  of  the  lot.  This  formed  the 
plaintiff's  title  to  the  land. 

It  was  clearly  enough  established  that  the  defendant  had 
cut  timber  and  taken  it  away  from  the  eighty  acres  since 
the  26th  of  January,  1857,  the  date  of  the  plaintiff's  convey- 
ance, and  built  a  shanty  for  lumber-men  upon  the  land.  The 
plaintiff  forbad  the  defendant  trespassing  upon  the  land,  and 
on  one  occasion  went  to  the  land  with  assistance  to  haul 
away  the  timber  he  found  cut  there,  but  the  defendant's 
men  threatened  to  shoot  the  plaintiff,  and  so  he  desisted. 

The  defendant's  defence  was  that  the  plaintiff  was  not  in 
a  situation  to  bring  trespass,  for  that  he  never  had  had  pos- 
session of  the  land  in  any  way ;  that  his  proper  action 
was  ejectment,  in  order  to  establish  his  right  to  possession 
first  of  all,  and  that  defendant  was  not  liable  in  this  action. 

Joseph  Haskins,  the  patentee,  died  without  sons,  leaving 
three  daughters,  namely,  Elizabeth,  who  was  married  to 
one  Samuel  Pearson,  Pauline  Ann,  who  married  one  Thomas 
Davis,  and  Rebecca  Ruth  Haskins.  The  three  daughters, 
with  the  husbands  of  the  two,  joined  in  a  conveyance,  dated 
the  18th  of  April,  1855,  of  the  whole  lot,  to  the  defendant, 
on  which  was  endorsed  the  proper  certificate  of  the  married 
women  having  parted  with  their  real  estate  in  the  land.  It 
was  then  proved  that  after  the  plaintiff  got  his  title  from 
Isabella  McDonell,  and  not  long  after,  he  brought  an  action 
of  ejectment  against  the  defendant  for  the  eighty  acres,  to 
which  the  defendant  entered  an  appearance,  and  the  action 
60  remained,  never  having  been  proceeded  with.  The  defen- 
dant was  in  no  other  way  possessed  of  the  land  than  by 
cutting  off  the  timber  during  several  successive  winters, 
when  he  erected  a  shanty  upon  the  eighty  acres  for  his 
workmen  to  shelter  themselves  in,  and  he  was  well  aware  of 
the  plaintiff's  claim  to  the  lot  in  the  winter  of  1857-8, 
before  he  removed  the  timber  then  cut. 

46  VOL.  XX. 
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Thomas  Davis,  husband  of  one  of  the  daughters  of  the 
patentee,  stated  that  about  the  time  the  defendant  bought 
the  eighty  acres  the  plaintiff  wanted  to  buy  from  him  the  lot, 
stating  that  he  had  bargained  with  Mrs.  McDonell  for  the 
eighty  acres,  but  he  considered  she  had  no  title  to  it,  and 
that  he  thought  the  patent  from  the  Crown  would  hold  it. 

The  learned  Chief  Justice  directed  a  verdict  for  the  plaintiff, 
but  reserved  leave  to  the  defendant  to  move  to  enter  a  non- 
suit on  the  evidence,  if  the  court  should  be  of  opinion  that 
an  action  of  trespass  could  not  be  maintained. 

The  jury  gave  f  10  damages. 

A.  Richards  obtained  a  rule  nisi  to  enter  a  nonsuit  upon 
the  following  grounds : 

1.  That  the  plaintiff  having  brought  an  action  of  ejectment 
against  the  defendant,  to  recover  possession  of  the  land  upon 
which  the  alleged  trespass  was  committed,  before  the  com- 
mitting of  the  same,  which  action  is  still  pending,  cannot  be 
considered  as  in  possession  of  the  premises  so  as  to  maintain 
trespass. 

2.  That  the  defendant  having  been  in  actual  possession  of 
the  premises  at  the  time  the  plaintiff  brought  the  same,  and 
continued  in  possession  from  thence  up  to  the  commencement 
of  this  suit,  the  plaintiff  was  not  in  possession  thereof  at  the 
committing  of  the  alleged  trespasses,  and  therefore  could  not 
maintain  this  action. 

3.  That  the  plaintiff,  at  the  time  of  the  committing  of  the 
alleged  trespasses,  had  not  such  a  possession  of  the  premises 
as  would  enable  him  to  maintain  trespass. 

4.  That  the  plaintiff  was  estopped  from  setting  up  title 
to  or  possession  of  the  premises,  inasmuch  as  he  represented 
to  the  defendant  at  the  time  he,  the  defendant,  purchased, 
that  the  title  which  he,  the  plaintiff,  claimed  was  not  good, 
and  upon  the  faith  of  which  the  defendant  purchased. 

He  cited  Street  v.  Crooks  et  al.,  6  C.  P.,  124 ;  Roys  v. 
Cramer,  12  U.  C.  R.  165;  Church  v.  Foulds,  9  U.  C.  R. 
393;  Turner  v.  Cameron's  Coalbrook  Steam  Coal  Co.,  5 
Ex.  932  ;  Litchfield  v.  Ready,  lb.  939  ;  Davison  v.  Wilson, 
11  Q.  B.  890 ;  Addison  on  Torts  172,  399 ;  Cole  on  Eject- 
ment, 66-71 ;  Co.  Lit.  368,  245  h. 
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Cromhie  shewed  cause,  and  cited  Hej  v.  Moorhouse,  6 
Bing.  N.  C.  52 ;  Butcher  v.  Butcher,  7  B.  &  C.  399 ;  Taun- 
ton V.  Costar,  7  T.  R.  432 ;  Purnell  v.  Young,  3  M.  &  W. 
288;  Whittington  v.  Boxall,  5  Q.  B.  139;  Harrison  v. 
Dixon,  12  M.  &  W.  142 ;  Gallagher  v.  Brown,  3  U.  C.  R. 
350 ;  Reading  v.  Rawsterne,  Ld.  Raym.  829. 

McLean,  J. — There  seems  to  me  to  be  ample  evidence  of 
the  sufficiency  of  the  plaintiff's  title  to  the  premises  on  which 
the  trespass  was  committed,  for  though  the  patent  was  issued 
only  in  1845,  and  the  title  was  in  the  Crown  at  the  time  of 
the  sale  for  taxes  in  1830,  the  lot  appears  to  have  been 
returned  in  the  schedule  of  granted  and  leased  lands  required 
to  be  made  by  the  act,  59  Geo.  III.,  ch.  7,  sec.  12,  and 
being  so  returned,  it  became  liable  to  be  assessed,  and  in 
default  of  payment  for  eight  years  it  became  liable,  under 
the  act  6  Geo.  IV.,  ch.  7,  to  be  sold  for  the  taxes  in  arrear 
for  a  period  of  eight  years. 

The  title  from  the  purchaser  for  taxes  at  the  sale  in  1830 
down  to  the  plaintiff  is  sufficiently  established,  and  the  only 
question  appears  now  to  be,  whether  the  plaintiff  was  in 
possession  so  as  to  enable  him  to  maintain  trespass.  The 
fact  of  the  boundaries  of  the  eighty  acres  in  dispute  having 
been  run  in  1845  by  the  owner  at  that  time,  was  an  act  of 
ownership,  which  could  not  be  unknown  to  the  parties  claim- 
ing the  other  portions  of  the  lot ;  and  when  the  defendant 
became  the  purchaser,  in  April,  1855,  ten  years  after  the 
lines  were  marked  out  on  the  ground,  he  could  scarcely  have 
avoided  seeing  them.  The  plaintiff  was  on  the  lot  subse- 
quently, and  forbade  the  defendant  and  and  his  men  trespass- 
ing on  the  eighty  acres,  and  though  defendant  and  his  men 
persisted  in  their  trespass,  and  added  to  its  aggravation  by 
threatening  to  use  a  gun  if  he  did  not  leave  the  premises, 
that  could  not  deprive  the  plaintiff  of  the  right  which  he  had 
acquired,  nor  could  it  give  to  the  defendant  a  right  of 
possession  to  the  exclusion  of  the  plaintiff  longer  than  he 
himself  remained  on  the  land.  The  cutting  timber  by  the 
defendant,  and  taking  it  away,  after  being  warned  by  the 
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plaintiif  on  the  land  not  to  do  so,  was  in  itself  an  act  of  tres- 
pass on  his  part,  for  which  the  plaintiff  could  have  maintained 
an  action  against  him. 

I  am,  under  the  circumstances,  of  opinion  that  this  action 
is  well  brought,  and  that  the  rule  must  be  discharged. 

As  to  the  former  action  of  ejectment,  the  plaintiff  may  at 
the  time  have  considered  defendant  in  possession,  but  his 
subsequent  entry  on  the  premises  when  they  were  wholly 
unoccupied,  and  no  one  on  the  premises  to  contest  his  right, 
would  draw  the  possession  to  him  as  the  rightful  proprietor, 
and  enable  him  to  bring  trespass  against  any  one  who  sub- 
sequently entered  without  right  and  trespassed  on  the  land. 
The  defendant  claimed  to  be  in  possession  of  the  lot  because 
he  had  a  deed  from  the  heirs  of  Haskins,  and  had  been  on 
the  lot,  and  cut  timber  on  it.  The  plaintiff  claimed  the 
eighty  acres  by  a  superior  title  to  that  derived  from  Haskins, 
and  he  claimed  the  possession  under  that  title  and  his  entry 
on  the  premises,  and  he  had  a  right  to  treat  the  acts  of 
defendant,  as  they  really  were,  as  acts  of  trespass,  though  no 
doubt  intended  by  defendant  to  be  acts  of  ownership. 

Burns,  J. — There  is  no  doubt  that  in  trespass,  it  being  a, 
possessory  action,  the  plaintiff  must  prove  himself  to  have 
the  possession  of  the  land :  that  is,  he  must  be  either  in  actual 
possession,  or  constructively  so.  Now  the  land  in  this  case 
being  a  wild  lot,  and  no  one  in  possession  living  upon  or 
cultivating  it,  the  plaintiff  would,  if  there  were  nothing  else 
shewn  than  the  conveyances  under  which  he  claims,  be  held  to 
be  constructively  in  possession  of  the  eighty  acres  in  question. 
The  defendant  also  shews  a  conveyance  from  the  heirs  of  the 
patentee  of  the  lot,  which  covers  those  eighty  acres,  and  if  the 
plaintiff's  conveyances  were  out  of  the  way  the  same  rule 
would  apply  to  him.  Notwithstanding  the  patent  did  not 
issue  until  1845,  yet  the  legal  title  passed  under  the  sale  for 
the  arrears  of  taxes,  and  we  cannot  have  the  constructive 
possession  in  two  persons  at  the  same  time,  claiming  ad- 
versely to  each  other,  and  therefore  the  constructive  posses- 
sion in  law  must  follow  the  legal  title. 

If  the  plaintiff,  on  the  26th  of  January,  1857,  when  he 
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obtained  his  conveyance  from  Mrs.  McDonell,  would  in  law 
be  considered  to  be  in  constructive  possession  of  the  land  in 
question,  the  next  enquiry  is  whether  there  existed  any  thing 
which  disturbed  that  possession,  or  would  destroy  the  effect 
of  it.  It  seems  that  defendant  was  trespassing  upon  the 
land  then,  or  very  soon  afterwards.  Suppose  we  give  him 
credit  for  thinking  that  under  his  conveyance  from  the  co- 
heiresses of  the  patentee  he  would  have  a  right  to  the  whole 
of  the  lot,  yet  that  did  not  render  him  less  a  trespasser 
upon  the  rights  of  the  plaintiff.  If  the  defendant  had  either 
himself  gone  to  live  upon  the  land,  or  put  a  tenant  upon  it, 
so  that  it  could  be  said  that  the  plaintiff  was  dispossessed, 
and  that  his  constructive  possession  had  ceased,  then  the 
case  would  have  been  different,  but  for  all  that  is  disclosed 
here  the  defendant  was  nothing  than  an  occasional  trespasser 
himself  upon  the  land,  and  that  never  can  be  allowed  to  ope- 
rate to  dispossess  the  true  owner.  Besides  this,  it  appears 
that  the  plaintiff  did  enter  upon  the  land,  not  only  for  the 
purpose  of  forbidding  the  defendant  from  further  trespassing, 
but  also  to  assert  his  own  rights  both  as  to  the  land  and  the 
timber  then  cut,  and  that  act  has  relation  back  to  the  time 
of  the  accruing  of  his  own  title. — Barnett  v.  The  Earl  of 
Guildford,  (11  Ex.  19.)  Otherwise  it  might  happen  that  the 
freehold  itself  might  be  destroyed,  and  the  owner  be  without 
remedy. 

The  only  question  is  the  one  relied  upon  by  the  defendant ; 
that  is,  whether  the  plaintiff  is  to  be  held  to  have  excluded 
himself  from  that  position  by  having  brought  an  action  of 
ejectment  against  the  defendant,  and  which  suit  he  did  not 
proceed  with.  No  doubt,  whoever  the  plaintiff  in  ejectment 
names  as  defendant  in  the  writ  of  summons,  he  thereby 
admits  him  to  have  the  possession  of  the  land,  but  then  that 
is  for  the  purposes  of  that  suit.  The  plaintiff  may  find  out 
his  mistake  and  consequently  drop  the  suit.  He  might  have 
tried  his  title  in  the  ejectment  suit  if  he  had  pleased  to  have 
done  so,  but  that  does  not  prove  that  he  may  not  also  do  the 
same  thing  in  an  action  of  trespass.  We  see  the  facts  of  the 
case  now,  and  there  is  nothing  in  those  facts  to  prevent  the 
plaintiff  from  bringing  his  action  of  trespass.    His  having 
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thought  at  one  time  that  it  might  be  better  to  bring  an  action 
of  ejectment  is  nothing  upon  which  the  defendant  acted  or 
conducted  himself  in  the  matter,  and  the  plaintiff  does  not 
preclude  himself  from  saying  in  an  action  of  trespass 
that  he  had  such  a  possession  as  enabled  him  to  maintain 
trespass,  because  he  had  also  brought  an  ejectment.  If  the 
defendant  had  fully  believed  that  the  plaintiff  was  thereby 
estopped,  he  might  have  pleaded  it  by  way  of  estoppel. 

I  think  the  rule  should  be  discharged. 

See  Taunton  v.  Costar,  (7  T.  R.  431,)  Butcher  v.  Butcher, 
(7  B.  &  C.  399.) 

Robinson,  C.  J.,  concurrred. 

Rule  discharged. 


Robert  Hervey  and  Henry  Hooker  v.  Jacques. 

Promissory  note  payable  in  L.  C. — 12  Vic,  ch.  22 — Construction  of — Limi' 
iaiion  of  action. 

To  an  action  on  a  note  made  by  defendant,  payable  to  A.  H.,  and  by  him 
endorsed  to  the  plaintiffs,  defendant  pleaded  that  it  was  made  in  Lower 
Canada,  where  he  resided,  payable  in  Montreal,  and  that  the  suit  was  not 
brought  within  five  years  after  it  fell  due.  The  plaintiffs  replied,  that 
when  the  note  was  made  and  endorsed  to  them,  A.  H.  lived  in  Upper 
Canada,  and  at  the  time  of  said  endorsement  one  plaintiff  lived  in  Upper 
Canada  and  the  other  in  the  United  States.  Defendant  rejoined  that 
after  the  note  fell  due,  while  A.  H.  held  it,  and  more  than  five  years 
before  suit,  A.  H.  carried  on  business  in  Lower  Canada,  that  he  and 
defendant  met  at  Montreal,  and  A.  H.  might  then  have  sued  him. 

Held,  on  demurrer  to  the  rejoinder,  that  by  the  12  Vic,  ch.  22,  the  note, 
owing  to  the  lapse  of  time,  must  be  taken  to  be  absolutely  paid  and 
discharged ;  and  that  the  plaintiffs  could  not  recover. 

Declaration,  on  two  promissory  notes,  dated  the  11th 
of  January,  1854,  made  by  defendant,  payable  to  one  Alfred 
Hooker,  or  order,  and  by  him  endorsed  to  the  plaintiffs — one 
for  <£1055  lis.  Id.,  payable  nine  months  after  date,  the 
other  for  £1055,  payable  twelve  months  after  date.  The 
writ  of  summons  issued  on  the  18th  September,  1860. 

Plea. — That  the  said  notes  were,  and  each  of  them  was 
made  out  of  the  province  of  Upper  Canada,  and  the  jurisdic- 
tion of  this  honourable  court,  to  wit,  at  the  city  of  Montreal, 
in  that  part  of  the  province  of  Canada  formerly  called  Lower 
Canada,  and  after  the  passing  and  coming  into  force  of  the 
12  Vic,  ch.  22,  by  which  said  act,  and  the  law  of  Lower 
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Canada  aforesaid,  it  is  provided  and  declared  that  all  bills, 
whether  foreign  or  inland,  and  all  notes  due  and  payable  in 
Lower  Canada,  made  after  the  said  act  should  come  into 
force,  should  be  held  and  taken  to  be  absolutely  paid  and 
discharged,  if  no  suit  or  action  should  be  brought  thereon 
within  five  years  next  after  the  day  on  which  said  bills  or 
notes  should  become  due  and  payable.  And  the  defendant 
avers  that  the  said  notes  were,  and  each  of  them  was,  made 
payable  on  the  face  thereof,  and  was  part  of  the  contract  of 
the  defendant,  at  the  Commercial  Bank  of  the  Midland 
district,  in  the  city  of  Montreal,  in  the  said  province  of 
Lower  Canada,  and  that  the  said  notes  and  each  of  them 
became  due  and  payable  in  Lower  Canada  aforesaid  more 
than  five  years  next  before  the  commencement  of  this  suit. 
And  the  defendant  further  says  that  at  the  time  the  said 
notes  became  due  and  payable  he,  the  defendant,  was  a  resi- 
dent of  Lower  Canada,  and  hath  ever  since  been  and  is  now 
a  resident  of  Lower  Canada :  that  this  suit  has  been  com- 
menced by  a  writ  of  summons  issued  against  him  as  a  British 
subject  resident  out  of  the  jurisdiction  of  this  honourable 
court,  with  which  said  summons  he  was  served  out  of  the 
jurisdiction  of  this  honourable  court,  to  wit,  at  the  city  of 
Montreal  aforesaid.  And  the  defendant  further  avers,  that 
this  suit  was  not  brought  within  five  years  next  after  the 
day  on  which  the  said  notes,  or  either  of  them,  became  due 
and  payable  ;  by  reason  whereof,  and  by  the  law  of  Lower 
Canada  aforesaid,  the  said  notes  became  and  were,  and 
each  of  them  was  absolutely  paid  and  discharged. 

BepUcation, —Thsit  at  the  time  of  the  making  of  the  said 
notes  respectively,  and  from  thence  until  the  endorsement 
of  the  same  respectively  to  the  plaintiffs,  the  said  Alfred 
Hooker  was  a  British  subject  in  Upper  Canada,  and  that  at 
the  time  of  said  endorsement  of  the  same  respectively  to  the 
plaintiffs,  and  from  thence  hitherto,  the  plaintiff  Robert 
Hervey  was  and  is  a  British  subject  resident  in  Upper 
Canada,  and  the  plaintiff  Henry  Hooker  was  and  is  an 
American  citizen,  resident  in  the  State  of  New  York,  one 
of  the  United  States  of  America.  And  the  plaintiffs  further 
say,  that  the  said  notes  have  not,  nor  have  either  of  them, 
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or  any  part  thereof,  been  at  any  time  in  fact  paid  or 
discharged,  but  that  the  same,  and  each  and  every  of  them, 
and  every  part  thereof,  remain  still  wholly  due  and  unpaid 
and  discharged. 

Rejoinder, — That  after  the  said  notes  respectively  became 
due,  and  whilst  the  said  Alfred  Hooker  was  the  holder 
thereof,  and  more  than  five  years  next  before  the  commence- 
ment of  this  suit,  the  said  Alfred  Hooker  carried  on  business 
as  a  forwarder  in  Lower  Canada  aforesaid ;  and  he  and  the 
defendant,  after  the  said  note  became  due,  and  more  than 
five  years  next  before  the  commencement  of  this  suit,  met 
together  in  Lower  Canada,  to  wit,  at  the  city  of  Montreal 
aforesaid,  and  the  said  Alfred  Hooker  might  then  have 
brought  his  action  on  the  said  notes  against  the  said  defend- 
ant. And  the  defendant  further  says,  that  the  plaintiiFs 
first  took  and  received  the  said  notes  from  the  said  Alfred 
Hooker  after  he  and  the  said  defendant  had  met  together  in 
Montreal  as  aforesaid,  and  long  after  the  said  notes  became 
due,  and  that  by  the  law  of  Lower  Canada  aforesaid  the 
said  notes,  by  reason  of  the  premises  aforesaid,  and  in  the 
defendant's  said  third  plea  mentioned,  became  absolutely 
discharged  and  satisfied,  and  not  merely  the  remedy  for  the 
recovery  thereof  barred. 

Demurrer  to  this  rejoinder,  on  the  ground  that  under  the 
facts  alleged  the  law  of  Lower  Canada  is  not  applicable  to 
the  plaintiffs'  claim  so  as  to  bar  the  recovery  thereof. 

Orombie,  for  the  demurrer,  cited  Ridout  v.  Manning,  7  U. 
C.  R.  35;  Huber  v.  Steiner,  2  Bing.  N.  C..202;  Donn  v. 
Lippmann,  5  CI.  &  Fin.  1 ;  British  Linen  Co.  v.  Drummond, 
10  B.  &  C.  908 ;  Stor.  Confl.  L.  487 ;  Westlake,  151. 

M.  0.  Cameron,  contra,  cited  Potter  v.  Brown,  5  East  130. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  question  brought  up  by  this  demurrer  arises  upon  two 
promissory  notes  made  in  Lower  Canada,  after  the  1st  of 
August,  1849,  when  the  statute  12  Vic,  ch.  22,  came  into 
force,  namely,  on  the  llth  of  January,  1854,  and  made  by 
this  defendant,  who  at  that  time,  and  when  the  notes  became 
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due,  resided,  and  has  always  since  resided,  in  Lower  Canada, 
payable  to  one  Alfred  Hooker,  or  order,  at  the  Commercial 
Bank  of  the  Midland  district,  in  the  city  of  Montreal,  in 
LoAvcr  Canada. 

It  is  admitted  upon  the  pleadings  that  Alfred  Hooker,  when 
the  notes  were  made  payable  to  him,  was  a  British  subject  in 
Upper  Canada,  and  so  continued  until  the  notes  were  en- 
dorsed by  him  to  these  plaintiffs,  one  of  whom,  Robert  Hervey, 
at  the  time  of  such  endorsement,  and  until  the  commence- 
ment of  this  action,  was  a  British  subject  resident  in  Upper 
Canada,  and  the  other  plaintiflP,  Henry  Hooker,  was  and  is 
an  American  citizen,  resident  in  the  State  of  New  York. 
And  it  is  further  admitted  on  the  pleadings,  [i.e.^  by  the 
plaintiffs'  demurrer  to  the  defendant's  rejoinder)  that  after 
the  notes  became  due,  and  while  the  payee,  Alfred  Hooker, 
was  the  holder,  and  more  than  five  years  before  the  com- 
mencement of  this  suit,  he  carried  on  business  as  a  forwarder 
in  Lower  Canada,  and  that  he  and  the  defendant,  Jacques, 
after  the  notes  became  due,  and  more  than  five  years  before 
this  suit,  met  together  in  Montreal,  in  Lower  Canada ; 
that  he,  Alfred  Hooker,  might  then  have  sued  this  defendant 
upon  the  notes,  and  that  these  plaintiffs  first  received  the 
notes  from  the  said  Alfred  Hooker  after  he  and  the  defend- 
ant had  so  met  together  in  Montreal,  and  long  after  they 
became  due. 

What  we  are  called  upon  to  decide,  upon  this  state  of 
facts,  is  whether  by  our  statute  12  Vic,  ch.  22,  sec.  31,  we 
must  hold  that  these  notes  are  to  be  taken  to  have  been  ab- 
solutely paid  and  discharged  before  the  commencement  of 
this  action  on  the  18th  of  September,  1860. 

The  olst  clause  is  in  these  words :  "  And  be  it  enacted, 
that  all  bills,  whether  foreign  or  inland,  and  all  notes,  due 
and  payable  in  Lower  Canada  at  the  time  when  this  act  shall 
come  into  force,  shall  be  held  and  taken  to  be  absolutely 
paid  and  discharged,  if  no  suit  or  action  is  brought  thereon 
within  five  years  next  after  the  day  on  which  such  bills  or 
notes  shall  become  due  and  payable,  and  all  such  bills  and 
notes  made  and  not  due  when  or  to  be  made  after  this  act 
shall  come  into  force,  shall  be  held  and  taken  to  be  absolutely 
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paid  and  discharged  if  no  such  suit  or  action  is  brought 
thereon  within  five  years  next  after  the  day  on  which  such 
bills  or  notes  shall  become  due  and  payable." 

It  is  plainly  the  intention  of  this  act  that  when  the  action 
is  not  brought  within  the  time  limited  its  effect  shall  be  not 
merely  to  bar  the  remedy  in  the  courts  of  Lower  Canada, 
or  elswhere  within  the  territory  for  which  the  parliament 
which  passed  it  has  authority  to  legislate,  but  that  the  cause 
of  action  which  had  been  created  by  it  shall  be  held  to  be 
absolutely  extinguished.  The  note  itself  "shall  be  held  and 
taken  to  he  absolutely/  paid  and  discharged.'' 

As  to  all  persons  domiciled  in  Canada,  either  Upper  or 
Lower,  it  is  not  the  statute  law  of  a  foreign  country  that  we 
have  in  this  case  to  apply,  but  a  statute  of  our  own  country, 
as  binding  upon  the  people  of  the  Upper  portion  of  the 
province  as  of  the  Lower.  We  are  not  asked  to  admit  its 
operation  merely  upon  the  ground  of  comity  of  one  indepen- 
dent nation  or  people  towards  another,  but  the  statute  in 
itself  is  a  direct  binding  obligation  upon  us,  and  upon  all 
persons  for  whom  the  legislature  of  Canada  has  authority  to 
make  laws. 

We  have  also  here  to  deal  with  a  contract  naade  in  Lower 
Canada,  and  to  be  performed  therein,  and  if  according  to  the 
act  of  the  legislature,  whose  laws  are  capable  of  binding  both 
the  people  and  contracts  of  Upper  Canada,  the  notes  now 
sued  upon  must  be  held  to  be  absolutely  paid  and  discharged, 
we  know  of  no  principle  upon  which  we  can  enforce  them  in 
the  face  of  such  an  enactment,  which  goes  not  merely  to  bar 
the  remedy,  but  to  discharge  the  very  contract  itself.  We 
have  these  circumstances  concurring,  that  by  the  words  of 
the  statute  binding  upon  us  a  contract  made  in  Lower  Canada, 
and  to  be  performed  there,  is  declared  to  be  in  effect  dis- 
charged under  such  facts  occurring  as  are  stated  to  have 
occurred  in  this  case.  The  party,  besides,  who  made  the 
contract,  and  is  sued  upon  it,  and  who  on  the  general  prin- 
ciples of  law  the  debt  is  held  to  follow,  has  been  always 
since  resident  in  Lower  Canada. 

Of  the  two  plaintiffs  it  is  true  one  has  been  all  the  time 
resident  in  Upper  Canada  since  the  notes  were  endorsed  to 
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the  plaintiffs,  and  the  other  has  been  all  the  time  and  now 
is  resident  in  the  United  States  of  America,  but  that  cannot, 
we  think,  affect  the  question,  any  more  than  if  the  objection 
to  the  recovery  upon  the  notes  had  been  that  they  were  made 
void  by  the  law  of  Lower  Canada  in  the  hands  of  a  bond  fide 
holder  for  any  other  cause. 

It  is  true  that  in  Ridout  et  al.  v.  Manning  et  al.,  (7  U.  C. 
R.  35,)  we  held  that  the  statute  12  Vic,  ch.  22,  was  obviously 
intended  to  apply  to  Lower  Canada  only,  which  construction, 
we  think,  has  been  confirmed  by  the  legislature,  but  the  only 
effect  of  that  decision  is  that  a  note  made  in  Upper  Canada, 
and  payable  here,  cannot  by  that  act  be  held  to  be  discharged 
if  not  sued  upon  within  five  years. 

We  purposely  abstain  from  going  into  any  statement  of  the 
points  decided  in  the  cases  cited,  for  we  think  they  cannot 
govern  this  question.  We  mean  the  cases  of  Potter  v. 
Brown,  (5  East  124,)  Huber  v.  Steiner,  (2  Ring.  N.  C. 
202,)  The  British  Linen  Company  v.  Drummond,  (10  B.  & 
C.  903,)  and  Leroux  v.  Brown,  (12  C.  B.  801.)  If  the  cir- 
cumstance that  one  of  the  plaintiffs  suing  as  endorsers  is  a 
citizen  of  a  foreign  country,  the  United  States  of  America, 
and  so  not  directly  bound  by  the  acts  of  the  legislature  of 
Canada,  could  make  any  difference,  which  we  think  it  could 
not,  yet  that  could  not  lead  to  the  case  being  otherwise  dis- 
posed of  than  it  would  be  if  the  other  plaintiff  were  suing 
alone,  since  one  alone  of  the  two  plaintiffs  could  not  recover. 

The  defendant  is  in  our  opinion  entitled  to  our  judgment. 

Judgment  for  defendant  on  demurrer. 
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William  Darling,  Executor  oe  David  Darling,  v. 
Allan  Neil  McLean. 

Principal  and  surety — Discharge  by  giving  time — Equitable  plea — Power  of 
attorney  —Authority  of  agent — Assent  of  principal. 

Declaration,  that  defendant  assigned  to  the  plaintiff  a  mortgage  executed  to 
defendant  by  one  W.,  and  by  the  deed  of  assignment  covenanted  that  W. 
should  pay  the  principal  and  interest  when  due,  and  that  upon  default 
made  by  W.  defendant  would  pay  the  same  :  that  W.  made  default,  but 
defendant  did  not  pay. 

Plea,  on  equitable  grounds,  that  defendant  covenanted  as  surety  only  for  W. : 
that  the  plaintiff  when  he  took  the  deed  knew  him  to  be  so,  and 
accepted  him  as  such ;  and  that  the  plaintiff  afterwards,  without  defen- 
dant's knowledge  or  consent,  and  for  good  and  sufficient  consideration  in 
that  behalf,  agreed  with  W,  to  give,  and  did  give  him  time  for  payment 
of  the  principal  and  interest  secured  by  said  mortgage  beyond  the  time 
when  it  fell  due. 

Held,  on  demurrer  a  good  plea :  that  the  declaration  clearly  shewed  defen- 
dant to  be  only  surety :  that  the  consideration  was  sufficiently  stated : 
that  the  agreement  might  be  by  parol ;  and  that  it  was  not  necessary  to 
shew  that  defendant  was  prejudiced  by  the  giving  time. 

At  the  trial  it  appeared  that  the  assignment  containing  the  covenant  sued  on 
had  been  executed  by  one  C.  as  attorney  for  defendant,  during  his  absence 
from  the  country,  under  a  power  which  authorised  him  only  to  collect  debts 
and  to  execute  all  such  deeds  and  perform  all  such  acts  as  might  be  con- 
sidered necessary  and  proper  concerning  the  business  of  defendant ;  but  it 
was  proved  that  defendant  before  leaving  agreed  to  give  this  covenant, 
and  told  the  attorney  of  it,  in  consequence  of  which  the  latter  executed 
the  deed,  and  received  the  money.  Held,  that  under  these  circumstances 
the  authority  was  sufficient,  and  defendant  could  not  refuse  to  be  bound 
by  the  covenant. 

As  to  the  giving  time,  it  was  shewn  that  when  the  mortgage  fell  due  the 
plaintiff  told  VV.,  the  mortgagor,  that  he  would  wait  on  his  paying  12  per 
cent.  No  time  was  settled,  but  W.  signed  two  notes  for  £24  each,  for  one 
year's  interest,  which  he  paid,  and  afterwards  two  others,  on  which  the 
plaintiff  had  sued  and  obtained  judgment.  Nothing  was  said  about  defen- 
dant's liability  when  this  arrangement  was  made,  and  defendant  was  not 
aware  of  it  until  long  after.  The  court  being  left  to  draw  the  same 
inferences  as  a  jury : 

Held,  that  the  equitable  plea  was  proved,  and  defendant  discharged. 

Declaration,  that  the  defendant  by  deed  did  bargain,  sell, 
and  assign,  &c.,  unto  David  Darling,  the  testator,  his 
heirs,  executors,  administrators  and  assigns,  as  well  a  certain 
indenture  of  mortgage  made  by  one  James  Wallace,  and 
dated  the  1st  of  July,  1855,  for  securing  the  payment  of 
the  sum  of  £400,  three  years  from  the  date  thereof,  with 
interest  thereon  half  yearly,  as  also  ihe  lands  and  premises 
in  the  said  indenture  of  mortgage  contained,  and  the  principal 
money  and  interest  thereby  secured ;  and  the  defendant 
did  thereby  covenant,  promise,  and  agree  to  and  with  the 
said  David  Darling,  his  executors  and  administrators,  that 
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the  said  James  Wallace  should  well  and  truly  pay  to  the  said 
David  Darling,  his  executors  or  administrators,  the  said 
principal  sum  of  £400  and  interest  when  and  as  the  same 
should  become  due,  and  that  upon  default  made  by  the  said 
James  Wallace  in  such  true  and  punctual  payment,  he,  the 
said  defendant,  would  well  and  truly  pay  and  discharge  the 
said  sum  of  money  and  interest.  And  the  plaintiff  averred 
that  although  the  time  for  payment  of  the  said  principal  sum, 
according  to  the  said  mortgage,  had  elapsed  before  the  com- 
mencement of  this  suit,  and  although  the  said  James  Wallace 
had  made  default  in  payment  of  the  said  principal  sum  of 
£400,  and  interest  thereon  as  aforesaid,  from  the  1st  of  July, 
1859,  and  the  same  was  still  in  arrear  and  unpaid,  yet  the 
defendant  had  not  paid  the  same,  or  any  part  thereof,  either 
to  the  said  David  Darling  in  his  lifetime,  or  to  the  plaintiff, 
as  such  executor  as  aforesaid,  since  the  death  of  the  said 
David  Darling. 

Plea^  on  equitable  grounds,  that  the  defendant  did  by  the 
said  deed  in  the  declaration  mentioned  covenant  as  in  the 
declaration  is  alleged  as  the  surety  only  of  the  said 
James  Wallace,  to  secure  to  the  said  David  Darling  the 
principal  money  and  interest  mentioned  in  the  said  indenture 
of  mortgage  in  the  declaration  mentioned,  and  by  the  said 
deed  of  the  defendant  assigned  to  the  said  David  Darling, 
as  in  the  declaration  alleged ;  and  when  the  said  deed  was 
made  and  delivered  by  the  defendant  to  the  said  David 
Darling,  it  was  so  executed  and  delivered  by  the  said  defen- 
dant as  such  surety  only,  and  the  said  David  Darling  then 
knew  that  he,  the  defendant,  was  only  surety  as  aforesaid 
for  the  said  James  Wallace,  and  then  accepted  him  as  such 
surety ;  and  the  said  William  Darling  did  afterwards,  without 
the  consent  or  knowledge  of  the  defendant,  and  for  good  and 
sufficient  consideration  in  that  behalf,  agree  with  the  said 
James  Wallace  to  give  him,  and  then  accordingly  gave  him, 
time  for  the  payment  of  the  said  money  and  interest  secured 
by  the  said  indenture  of  mortgage,  and  by  the  said  deed  of 
defendant  as  such  surety  as  aforesaid,  beyond  the  time  when 
the  same  was  due  and  payable;  whereby  and  by  reason 
whereof  the  defendant  has  been  and  is  released  and  dis- 
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charged  from  all  liability  to  pay  the  said  money  and  interest 
so  secured  as  aforesaid,  or  any  part  thereof,  to  the  plaintiff. 

Demurrer,  on  the  grounds  that  it  is  not  stated  in  nor  does 
it  appear  from  said  plea  what  the  consideration  for  the 
alleged  agreement  to  give  time  was :  that  it  does  not  appear 
that  the  said  alleged  agreement  was  under  seal,  or  even  in 
writing,  and  that  according  to  the  rules  of  pleading  such 
supposed  agreement,  being  relied  upon  in  a  plea,  must,  in 
the  absence  of  any  allegation  to  the  contrary,  be  held  to  hare 
been  merely  by  parol,  which  is  not  sufficient  to  control  and 
alter  an  instrument  under  seal,  and  is  void  as  an  agreement 
to  give  time  in  such  a  case,  and  would  have  been  no  answer 
to  an  action  of  covenant  against  the  said  James  Wallace  at 
any  time  after  the  said  mortgage  matured  :  that  it  sufficiently 
appears  from  the  declaration  that  the  said  covenant  of  the 
defendant  was  not  entered  into  by  him  as  surety  for  the  said 
James  Wallace,  but  as  principal :  that  it  does  not  appear  in 
or  by  the  said  equitable  plea  how  the  defendant  was  in  any 
way  prejudiced  by  the  alleged  giving  of  time. 

The  plaintiff,  in  addition  to  the  plea  demurred  to,  pleaded 
non  est  factum,  and  besides  demurring  to  the  plea  before  set 
out,  he  replied,  1.  Denying  the  alleged  agreement  with 
Wallace  to  give  time ;  2.  That  defendant  entered  into  the 
covenant  as  principal,  not  as  surety.  3.  That  after  the  sup- 
posed giving  of  time  defendant  ratified  the  agreement  and 
applied  for  further  time. 

At  the  trial  at  Toronto,  before  McLean,  J.,  it  appeared 
that  the  defendant  sold  a  lot  of  land  to  one  James  Wallace, 
and  took  from  him  the  mortgage  mentioned,  dated  the  1st 
of  July,  1855,  to  secure  £400  of  the  purchase  money.  The 
money  was  payable  in  three  years  from  the  date,  with  interest 
half  yearly. 

The  testator  paid  £352  for  the  mortgage.  The  solicitor 
who  negociated  the  purchase  of  the  mortgage  from  David 
Darling  as  an  investment,  swore  upon  the  trial  of  this  case 
that  he  would  not  have  made  the  purchase  if  the  defendant 
had  not  consented  to  covenant  that  the  mortgage  debt  should 
be  punctually  paid  by  Wallace  ;  that  the  defendant,  who 
was  then  about  to  leave  Canada  for  England,  agreed  so  to 
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covenant,  and  told  him  that  he  would  give  a  power  of  attor- 
ney to  Mr.  Hector  Cameron,  his  agent,  that  would  enable 
him  to  carry  out  the  terms  agreed  upon.  Some  time  after 
defendant  had  gone  the  assignment  was  executed  by  Mr. 
Hector  Cameron  in  the  name  of  the  defendant,  and  the  pur- 
chase money  was  paid  by  Darling's  solicitor  into  his  hands. 

The  power  of  attorney  was  produced.  It  was  dated  the 
25th  of  August,  1855,  and  gave  general  authority  to  the 
attorney  to  collect  debts  and  give  receipts,  and  to  commence 
such  actions  for  the  recovery  of  debts  as  he  should  think 
expedient,  "  And  generally  to  sign,  seal,  and  execute  ail  such 
deeds,  conveyances,  assurances,  papers,  documents,  and 
writings,  and  to  make,  do,  perform  and  transact  all  such  acts, 
matters  and  things  whatsoever,  as  may  be  considered  neces- 
sary or  proper  touching,  relating  to,  or  concerning  the 
business  and  affairs  of  the  said  A.  N.  McLean,  in  all  respects, 
and  to  all  intents  and  purposes  whatsoever,  as  effectually  as 
he,  the  said  A.  N.  McLean,  could  do  the  same  if  he  were 
personally  present ;"  and  it  concluded  thus,  "  and  all  and 
whatsoever  my  said  attorney  shall  lawfully  do  or  cause  to  be 
done  in  the  premises  by  virtue  hereof,  I,  the  said  A.  E".  Mc- 
Lean, hereby  agree  to  ratify  and  confirm." 

Mr.  Cameron  swore  upon  the  trial  that  this  power  he 
thought  was  given  to  him  as  a  general  authority  to  act  for 
the  plaintiff,  rather  than  with  any  special  view  to  this  trans- 
action, but  that  the  defendant  had  spoken  to  him  of  this 
matter  before  he  left,  stating  what  he  had  agreed  to  do;  and 
that  he,  the  witness,  would  not  have  executed  the  assignment, 
containing  such  a  covenant  as  it  did,  if  he  had  not  been 
expressly  instructed  as  he  was  to  do  so. 

James  Wallace  was  called  by  defendant  to  prove  his 
equitable  plea,  and  he  stated  that  after  the  assignment 
of  his  mortgage  he  paid  this  plaintiff  the  interest  accru- 
ing upon  it  for  some  time ;  and  afterwards,  either  shortly 
before  or  after  the  time  for  paying  the  debt,  he  asked 
the  plaintiff  whether  he  should  require  payment  of  the 
principal  punctually  at  the  day:  that  the  plaintiff  said 
it  would  not  be  necessary,  provided  he  would  pay  the 
proper  value  for  the  money,  which  was  coming  to  the 
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estate  of  his  brother  (the  testator :)  that  some  time  after  he 
informed  the  witness  that  if  he  would  consent  to  pay  12 
per  cent,  interest,  he  would  agree  to  let  the  money  lie  over 
for  a  length  of  time,  not  saying  how  long :  that  he,  the 
witness,  accepted  those  terms  :  that  two  notes  were  sent  to 
him  by  the  plaintiff  to  sign,  one  dated  the  1st  of  July,  1858, 
and  one  1st  of  January,  1859,  each  being  for  <£24,  and  pay- 
able in  six  months,  to  cover  interest  at  12  per  cent,  on  the 
£400,  for  the  year  1858 :  that  he  signed  the  notes  and  sent 
them  to  the  plaintiff,  and  paid  them  at  maturity :  that  he 
had  searched  for  the  notes,  but  could  not  find  them.  He  stated 
further  that  the  plaintiff  afterwards  sent  up  two  other  notes, 
dated  1st  of  July,  1859,  and  1st  of  January,  1860,  each  for 
£24:,  to  cover  the  interest  at  12  per  cent,  up  to  the  1st  of 
July,  1860  :  that  he  had  had  not  paid  these  notes,  and  had 
been  sued  upon  them,  and  the  plaintiff  had  recovered  judg- 
ment for  them,  which  was  still  in  force,  and  had  been  regis- 
tered so  as  to  bind  his,  the  witness',  lands :  that  the  plaintiff 
had  also  sued  him  in  the  defendant's  name  on  the  mortgage, 
and  had  recovered  judgment. 

He  swore  that  nothing  was  said  about  this  defendant's 
liability  for  the  debt  at  the  time  he  made  the  arrangement 
for  time  with  the  plaintiff,  and  that  he  was  not  aware  that  de- 
fendant had  made  himself  liable  for  it.  He  stated  that  if  the 
plaintiff  had  insisted  on  the  debt  being  paid  by  him  when 
it  fell  due,  he  could  have  paid  it,  being  then  more  able  to  do 
so  than  at  present,  in  consequence  of  the  fall  in  the  value 
of  real  property ;  and  that  he  had  paid  the  plaintiff  all  the 
interest  up  to  the  time  it  became  due.  He  had  never  told 
the  defendant,  he  said,  of  time  having  been  given  to  him  by 
the  plaintiff  before  October  last,  when  he  heard  that  defen- 
'  dant  had  been  sued.  He  repeated  that  no  certain  period 
was  fixed  between  him  and  the  plaintiff  for  paying  the  debt, 
but  only  that  the  plaintiff  would  wait  if  the  witness  would  pay 
12  per  cent,  interest,  as  he  did. 

The  defendant  was  called  as  a  witness  by  the  plaintiff,  and 
he  stated  in  effect  that  he  had  consented  to  engage  for  the 
payment  by  Wallace,  but  had  forgotten  it  till  he  was  pressed 
for  payment  by  the  plaintiff,  and  then  Wallace  offered  to 
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give  additional  security,  or  to  let  the  lot  be  sold  to  pay  the 
debt.  Wallace  stated  to  him  that  the  plaintiff  had  waited 
two  years,  but  said  nothing  about  its  being  upon  certain 
terms,  or  his  having  given  notes  for  additional  interest.  This 
was  first  told  him  in  October  last.  He  swore  that  any  offers 
of  his  to  the  plaintiff 's  attorney  to  give  security,  when  they 
pressed,  were  made  in  ignorance  of  what  had  taken  place 
between  the  plaintiff  and  Wallace  as  to  the  notes. 

The  parties  at  the  conclusion  of  the  case  consented  that  a 
verdict  for  the  plaintiff  should  be  entered  for  $1754.9,  sub- 
ject to  the  opinion  of  this  court,  which  should  have  power 
to  draw  the  same  inferences  as  a  jury  might,  and  to  reduce 
the  verdict,  if  in  their  opinion  it  ought  to  be  reduced. 

The  demurrer  and  the  case  upon  the  verdict  were  argued 
together. 

B.  A,  Harrison^  for  the  plaintiff,  cited  Davey  v.  Pren- 
dergrass,  5  B.  &  Al.  187 ;  Woosnam  v.  Price,  1  Cr.  &  M. 
352 ;  Ashbee  v.  Pidduck,  1  M.  &  W.  564 ;  Strong  v.  Fos- 
ter, 17  C.  B.  201 ;  Pooley  v.  Harradine,  7  E.  &  B.  431 ; 
Rayner  v.  Pussey,  4  H.  &  K  861 ;  Perry  v.  IIoll,  2  L.  T. 
Rep.  N.  S.  259,  585;  McLemore  v.  Powell,  12  Wheat. 
554 ;  Creath's  Administrator  v.  Sims,  5  How.  192 ;  Bailey 
V.  Adams,  10  N.  Hamp.  162 ;  Blake  v.  White,  lY,  k  C. 
420 ;  Cro.  Eliz.  352 ;  Pord  v.  Beech,  11  Q.  B.  842,  870, 
871 ;  Frazer  v.  Jordan,  8  E.  &  B.  303,  308,  309 ;  Clark 
V.  Devlin,  3  B.  &  P.  363 ;  Cowper  v.  Smith,  4  M.  &  W. 
519  ;  Wall  v.  Cockerell,  3  L.  T.  Rep.  K  S.  490 ;  Mayhew 
V,  Crickett,  2  Swanst.  185. 

Trew,  for  defendant,  cited  Taylor  v.  Burgess,  29  L.  J. 
Ex.  7  ;  Attwood  v.  Munnings,  7  B.  &  C.  278 ;  Story  on 
Agency  Sec.  62;  Hogg  v.  Snaith,  1  Taunt.  347,  351;  Stor. 
Equ.  Jur.,  Sec.  883. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

First,  as  to  the  demurrer,  we  think  it  results  from  the 
very  terms  of  the  defendant's  contract  as  set  out  in  the 
declaration  that  he  was  but  a  surety  for  Wallace,  the  prin- 
cipal debtor,  for  his  covenant  was  that  Wallace  should  pay, 
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378      queen's  bench,  Hilary  term,  24  vie,  186I. 


and  that  in  case  of  Wallace  making  default,  then  he,  the 
defendant,  would  pay. 

It  was  not  necessary  to  aver,  as  is  done  in  the  plea,  that 
the  testator,  David  Darling,  knew  that  the  defendant  was 
a  surety  only,  for  the  transaction  plainly  shewed  that  on  the 
face  of  it. 

We  think  also  that  the  plea  is  a  good  equitable  defence. 

The  consideration  is  not  usually  stated  in  such  defences 
more  particularly  than  it  is  here,  though  in  pleas  set  up  as  a 
legal  bar,  as  in  actions  against  endorsers  of  notes,  and  upon 
guarantees,  in  which  cases  courts  of  law  entertain  the  de- 
fence on  the  same  principles  as  courts  of  equity  do,  it  is 
usual  to  state  the  consideration  in  order  to  shew  a  binding 
agreement  to  give  time.  In  Strong  v.  Foster,  (17  C.  B. 
201,)  the  plea  was  in  this  respect  like  the  present,  and  so 
also  Pooley  V.  Harradine,  (7  E.  &  B.  431.)  There  is  nothing  in 
our  opinion,  therefore,  in  the  first  exception  taken  to  the  plea. 

The  second  objection  is  that  the  agreement  to  give  time 
may  for  all  that  appears  have  been  by  parol,  and  if  so  it 
could  not  have  relieved  Wallace  from  his  covenant  to  pay 
on  the  days  named  in  it,  but  that  objection  is  also  untena- 
ble. Courts  of  equity  make  no  distinction  in  such  cases 
between  engagements  under  seal  and  those  by  parol.  If  a 
mortgagee  were  to  extend  the  time  for  paying  the  debt,  and 
take  notes  payable  at  more  distant  days,  he  would  not  be 
allowed  to  enforce  his  demand  for  the  money  till  the  notes 
fell  due.  The  case  of  Eees  v.  Burrington,  (2  Ves.  Junr. 
542,)  is  a  clear  authority  on  that  point. 

The  third  exception  we  have  already  noticed.  It  is  plain 
on  the  contract  of  defendant  with  the  plaintiff,  as  set  out  in 
the  declaration,  that  the  plaintiff  stood  in  the  position  of  a 
surety  for  Wallace.  He  made  himself  liable  in  case  of 
Wallace's  default,  and  his  engagement  was  not  to  pay  him- 
self, as  the  primary  debtor,  but  that  Wallace  should  pay. 
The  only  difference,  on  reflection,  between  this  case  and  that 
of  any  other  surety  for  the  payment  of  money,  is  that  the 
defendant  became  surety  in  consequence  of  having  an 
original  transaction  with  Wallace  on  his  own  account  by 
the  sale  of  the  mortgage ;  but  his  undertaking  that  the  debt 
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should  be  paid  by  Wallace,  or  b}^  himself,  was  not  neces- 
sarily a  part  of  the  transaction.  The  plaintiff  exacted  from 
him  that  he  should  guarantee  the  payment  by  Wallace  or  he 
would  not  buy  the  mortgage,  and  the  defendant  agreed  to  it, 
but  this  only  shews  how  he  came  to  be  surety  for  Wallace, 
it  does  not  make  him  the  less  a  surety,  nor  deprive  him  of 
any  equitable  or  legal  protection  to  which  sureties  are  enti- 
tled. 

The  last  exception  is  that  the  plea  does  not  state  that  the 
defendant  was  prejudiced  by  time  having  been  given  to 
Wallace.  That  is  sometimes,  not  always,  stated  in  pleas  of 
this  description.  When  the  agreeing  to  give  time  to  the 
principal  operates  as  a  discharge  of  the  surety,  it  is  not  a 
necessary  part  of  the  defence  that  the  surety  has  been  pre- 
judiced by  the  agreement,  (a) 

It  is  laid  down  in  many  cases  in  the  broadest  terms  that 
when  time  has  been  given,  by  which  is  meant  when  the 
creditor  has  engaged  to  give  time  and  has  given  it,  the 
surety  will  be  held  discharged,  though  it  be  proved  that  the 
time  was  given  in  consequence  of  the  principal's  inability  to 
pay,  or  that  no  injury  had  accrued,  or  even  that  it  was  mani- 
festly for  the  surety's  advantage ;  for  it  is  held  that  the 
surety  himself  is  the  proper  judge,  and  has  alone  the  right 
to  determine  what  is  or  is  not  for  his  benefit. 

If  one,  therefore,  be  surety  by  bond  for  the  debt  of 
another  payable  at  a  given  day,  and  the  obligee  take  pro- 
missory notes  payable  at  a  subsequent  period,  he  thereby 
discharges  the  surety.  Mr.  Story  in  his  treatise  on  Equity 
Jurisprudence,  sec.  883,  cited  on  the  part  of  the  defendant, 
states  this  as  the  result  of  the  authorities,  and  so  also  does 
Mr.  Pitman  in  his  work  on  Principal  and  Surety,  p.  171, 
and  the  cases  cited  by  him  fully  support  him. 

The  defendant  is  entitled,  we  think,  to  judgment  on  the 
demurrer. 

As  to  the  verdict,  the  first  ^question  is,  whether  the  plain- 
tiff was  entitled  to  succeed  on  the  plea  of  7ion  est  factum* 
This  brings  up  the  point  whether  the  power  of  attorney  given 

{a)  See  Chy.  on  Pig.  III.,  113,  162;  Rees  v.  Berrington,  2  Ves.  Junr. 
542;  Nisbet  v.  Smith,  2  Br.  C.  C.  579 ;  Skip  v.  Huey,  3  Atlc.  91. 
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by  defendant  to  Mr.  Hector  Cameron  gave  him  authority  to 
make  the  deed  which  he  did  make  in  the  defendant's  name. 

It  did  not  in  terms  give  him  power  to  sell  mortgages 
belonging  to  the  defendant,  still  less  to  covenant  in  his  name 
that  the  mortgagors  would  pay  punctually  the  debt  secured 
by  them ;  but  when  it  is  shewn  by  evidence,  and  indeed  not 
denied,  but  admitted  by  the  defendant  himself,  that  he  had 
himself  personally  before  his  departure  agreed  with  the 
plaintiff  to  sell  him  the  mortgage  of  Wallace,  and  to  under- 
take that  Wallace  should  pay  the  debt,  and  when  it  is 
further  proved  that  the  defendant  instructed  his  attorney  to 
do  exactly  what  he  did,  then  we  think  the  making  of  the 
deed  became  one  of  those  matters  and  things  which  "  it  was 
necessary  and  proper  for  his  attorney  to  do  concerning  the 
business  and  affairs  "  of  his  principal ;  and  the  defendant, 
after  receiving  the  money  which  he  agreed  to  take  for  the 
mortgage,  could  not  be  allowed  to  dispute  the  validity  of  the 
assignment  made  by  his  attorney  in  his  name,  and  to  dis- 
claim being  bound  by  the  special  undertaking  which  he 
admits  was  part  of  the  transaction,  though  he  had  at  that 
time  forgotten  it. 

As  to  the  second  issue  raised  by  one  of  the  replications, 
whether  the  plaintiff  did  or  did  not  agree  to  give  time  as  in 
the  plea  alleged,  we  think  it  was  clearly  proved  that  he  did 
so  agree,  for  it  was  shewn  that  he  agreed  at  least  to 
wait  while  the  two  notes  were  running,  which  he  took 
for  one  year's  interest  at  twelve  per  cent.  It  would 
have  been  most  contrary  to  equity  if  he  had  pretended  that 
he  was  not  bound  to  wait  during  the  time  the  notes  were 
running.  A  court  of  law  would  no  more  have  allowed  him  to 
sue  in  the  meantime  upon  his  mortgage  than  a  court  of 
equity  would.  The  proceedings  would  have  been  stayed  if 
he  had  attempted  to  enforce  payment  of  the  mortgage  debt 
in  the  meantime.  The  plaintiff  did  nothing  so  unreasonable, 
and  having  in  fact  waited  not  only  while  those  notes  were 
running,  but  also  for  another  year,  while  the  two  notes  were 
running  which  were  afterwards  given  for  the  next  year's 
interest,  the  jury  would  have  been  well  warranted  in  taking 
the  fact  of  his  having  waited  as  evidence  that  he  had  agreed 


DARLING  V.  M'LEAN.  38l 

to  wait,  especially  when  the  facts  themselves  are  so  incon- 
sistent with  any  other  supposition. 

There  is  no  substantial  difference  between  taking  notes 
for  the  interest  only  and  notes  for  the  principal,  for  it  is 
the  effect  of  the  one  as  clearly  as  of  the  other  to  shew  an 
express  understanding  that  the  period  for  paying  the  debt 
itself  was  prolonged,  else  for  what  was  the  twelve  per  cent, 
to  be  paid  ?  All  that  is  said  by  the  Lord  Chancellor  in  the 
case  referred  to  in  the  judgment  on  the  demurrer,  of  E-ees 
V.  Berrington,  (2  Ves.  Junr.  540,)  applies  equally  to  this 
case,  for  there  the  original  debt  was  upon  a  specialty,  and 
notes  had  been  taken  extending  the  time  of  payment. 

As  to  the  third  replication  of  the  plaintiff  to  the  defend- 
ant's plea,  that  after  the  supposed  giving  of  time  the  de- 
fendant ratified  that  agreement,  and  promised  to  pay  the 
debt,  the  evidence  seems  to  shew  clearly  that  the  defendant 
knew  nothing  of  the  agreement  to  give  time  by  Wallace,  or 
that  any  thing  had  taken  place  between  them  which  could 
in  law  or  equity  operate  as  his  discharge  as  surety,  until 
after  he,  the  defendant,  was  sued ;  and  the  plaintiff  gave  no 
evidence  to  the  contrary,  nor  attempted  to  prove  that  there 
had  been  any  stipulation  that  the  surety  was  not  to  be  dis- 
charged. 

In  truth  this  is  a  strong  case  of  the  creditor  having  sub- 
stituted in  effect  a  new  contract  with  his  debtor,  without  the 
consent  or  knowledge  of  the  surety.  If  he  was  content  to 
do  so  for  a  consideration  very  substantial  and  sufficient,  he 
cannot,  in  equity  at  least,  still  hold  the  surety  bound  to  see 
the  first  contract  carried  out.  A  court  of  equity  would,  we 
think,  certainly  grant  a  perpetual  injunction  against  suing 
the  defendant  under  the  circumstances. 

Burns,  J.,  concurred. 

McLean,  J.,  gave  no  judgment. 

Judgment  for  defendant  on  demurrer* 
PoBtea  to  defendant. 
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Fellowes  v.  Hunter. 

Slander — Libel — Fraud  in  sale  of  land — Words  not  aciionahh — Pleading 

The  first  count  set  out  that  the  plaintiff  was  a  trader  in  the  purchase  and  sale 
of  land,  and  in  the  lending  of  money:  that  the  defendant  had  purchased 
a  lot  of  land  for  himself  and  the  plaintiff,  which  they  agreed  to  divide  by 
lot,  one  to  take  the  east  the  other  the  west  half,  the  latter  being  of  most 
value :  that  two  slips  of  paper  were  used,  marked  east  half  and  west  half 
respectively,  and  that  defendant  drew  the  east  half.  And  it  was  alleged 
that  in  speaking  of  the  plaintiff  in  reference  to  his  Said  trade  and  to  this 
transaction,  defendant  had  asserted  that  the  slips  were  prepared  by  the 
plaintiff,  who  asked  the  defendant  to  draw  first,  and  that  after  having 
drawn  he  discovered  the  plaintiff  altering  the  E.  on  the  other  slip  into 
W.,  so  that  in  fact  both  had  E^-  on  them,  and  defendant  was  thereby  pre- 
cluded from  getting  any  thing  but  the  east  half. 

In  another  count,  after  stating  the  same  trick,  defendant  was  alleged  to  have 
added,  "  It  then  struck  me  I  was  swindled."  And  in  another,  he  was 
said  to  have  prefaced  the  relation  with  "  He  cheated  me  out  of  100 
acres  of  land,"  and  concluded  by  saying,  '<  So  he  cheated  and  swindled 
me  out  of  the  lot." 

Held,  on  demurrer,  that  no  cause  of  action  was  shewn,  for  the  words  alleged 
in  the  first  count  could  not  be  treated  as  spoken  of  the  plaintiff  in  any 
trade  or  business,  but  in  a  private  transaction;  and  the  additional  words 
stated  in  the  other  counts  were  not  of  themselves  actionable. 

A  fifth  count  charged  defendant  with  saying  that  one  M.,  at  the  time  of  the 
election,  had  mortgaged  his  property  to  the  plaintiff  without  considera- 
tion, and  that  the  plaintiff  afterwards  foreclosed  and  took  it  from  him 
without  paying  any  thing,  and  adding,  "  The  fact  is  he  is  a  villain  and  a 
thundering  thief."    Held,  not  actionable. 

The  sixth  count  was  for  a  libel,  in  which  the  defendant  had  stated  that  the 
plaintiff  stood  charged  with  the  crime  of  forgery,  committed  not  against 
one  man  but  a  whole  community.  Defendant  pleaded,  justifying  this 
charge  by  setting  out  at  length  a  fraud  committed  by  the  plaintiff  and 
others  at  an  election  by  falsifying  the  poll  books,  and  inserting  fictitious 
votes,  and  his  trial  and  convict  on  therefor;  and  he  alleged  that  this  was 
what  he  referred  to  in  that  part  of  the  libel,  and  was  understood  to  mean 
by  all  to  whom  it  was  published. 

Held,  sufficient. 

This  was  an  action  for  slander  and  libel. 

The  first  count  of  the  declaration  stated  in  substance  that 
the  plaintiff  was  a  trader  in  the  purchase  and  sale  of  land, 
and  in  the  lending  of  money,  and  had  always  carried  on  the 
said  trade  with  integrity,  &c.  ;  that  in  the  prosecution  of 
such  trade  he  purchased  by  and  through  the  defendant,  but 
in  defendant's  name,  from  one  P.,  and  defendant  in  his  own 
name  purchased  for  the  plaintiff  from  said  P.,  one  undivided 
half  of  lot  19,  in  the  first  concession  of  Caledonia,  and  de- 
fendant purchased  for  himself  the  other  half  ;  that  it  was 
agreed  between  them  that  defendant  should  give  the  plaintiflf 
It  deed  of  his  half,  for  which  the  plaintiff  had  paid  one-half 
of  the  purchase  money  paid  to  said  P.,  and  that  as  the  west 
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half  was  of  more  value  than  the  east  half,  it  should  be 
decided  by  lot  who  should  have  it :  that  two  slips  of  paper 
were  used  with  the  word  "  EJ"  on  one,  and  "  WJ"  on  the 
other,  which  were  put  into  a  hat ;  and  that  defendant  di'ew 
the  east  half,  and  thereupon  conveyed  to  the  plain tiiF  the  west 
half.  The  count  then  charged  that  the  defendant  afterwards, 
contriving  to  vex  the  plaintiff  in  his  said  trade  and  business, 
and  otherwise,  in  a  certain  discourse  with  one  L.,  of  and 
concerning  the  plaintiff,  and  of  and  concerning  the  plaintiff 
in  his  said  trade  and  business,  and  in  the  said  purchase  of 
right  to  and  ballotting  for  the  division  of  said  lot,  and 
obtaining  the  west  half  thereof,  spoke  to  him  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  him  in  his  said 
trade,  &c.,  the  following  false,  malicious,  and  defamatory 
words :  "I  will  tell  you  a  matter  that  occurred  between 
him  and  me.  I  bought  a  lot  of  land  at  Caledonia  springs. 
After  I  bought  it,  he  said  to  me,  you  have  made  a  good 
speculation.  I  said,  if  you  think  so  you  can  have  one  half, 
which  was  agreed  to.  We  arranged  to  divide  the  lot  by  east 
and  west  halves.  The  west  half  was  the  best.  It  was  pro- 
posed by  him,  and  agreed  to  by  me,  to  toss  up  as  to  who 
should  get  either  half.  He  afterwards  said  we  had  better 
draw  lots,  which  I  agreed  to.  He  prepared  two  slips  of 
paper,  which  were  to  have  EJ-  on  one,  and  WJ  on  the  other,, 
and  said  as  he  had  made  them  I  had  better  draw  first.  I 
drew  and  got  one  with  EJ  on  it.  Supposing  all  right,  I 
turned  round  to  light  my  cigar,  but  turning  back  suddenly  I 
saw  him  altering  the  E.  on  the  other  slip  into  W.,  so  that 
both  of  them  had  EJ  on  them,  and  I  was  thereby  precluded 
from  getting  any  but  the  east  half." 

The  second  count  charged  the  conversation  to  have  been 
with  one  P.,  concerning  the  plaintiff,  in  his  trade,  &c.,  and 
the  defamatory  words  were  in  substance  a  statement  of  the 
same  trick  or  fraud  as  set  out  in  the  first  count. 

The  third  count  was  to  the  same  effect,  except  that  these 
words  were  added,"  "It  then  struck  me,  (that  is,  on  discover- 
ing the  plaintiff  in  the  act  of  altering  the  letter  on  the  slip,) 
that  I  was  swindled." 

The  fourth  count  alleged  a  statement  by  defendant  of  the 
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same  contrivance,  but  prefaced  by  the  words  "  He  cheated 
me  out  of  one  hundred  acres  of  land,"  and  concluding  with 
"  So  he  cheated  and  swindled  me  out  of  the  lot." 

In  the  fifth  count  the  charge  was  that  defendant  spoke  of 
the  plaintiff  in  his  said  trade,  in  the  following  words : 
"  McCaul,  about  the  time  of  the  election,  made  over  his 
property  by  mortgage  to  Fellowes,  without  a  fraction  of 
consideration.  Fellowes  has  since  foreclosed  upon  him,  and 
taken  the  farm  from  him.  The  fact  is^  he  is  a  villain  and  a 
thundering  thief,  a  villainous  thief,  a  thief." 

The  sixth  count  was  for  a  libel  contained  in  a  letter 
addressed  by  defendant  to  the  editor  of  a  newspaper,  and 
published  therein.  It  contained  various  charges  against  the 
plaintiff,  and  began  thus  :  "  Sir — I  see  the  hero  of  the  Cam- 
bridge fraud"  (meaning  the  plaintiff)  "is  again  in  town. 
Though  convicted  in  the  judgment  of  every  man  in  this 
community  of  conduct  which  must  make  his  name  for  years 
to  come  a  by-word  for  all  that  is  unprincipled,  he  walks 
about  with  as  brazen  a  face  and  defiant  a  port  as  ever. 
Let  us  see  which  of  our  citizens  will  give  him  the  hand  of 
fellowship.  If  there  be  any  disposed  to  do  so  let  them 
beware,  for  their  own  reputations  are  in  danger.  This  man 
stands  charged  with  instigating  and  aiding  in  the  commis- 
sion of  a  crime,  even  the  crime  of  forgery,  and  forgery 
committed  not  against  one  man  but  against  a  whole  com- 
munity, and  committed  not  in  one  solitary  instance,  and 
under  strong  temptations,  but  in  many  instances,  and  with- 
out any  other  temptations  than  the  lust  of  office,  and  a  total 
disregard  of  all  obligations  of  law  and  justice.  *  Let  them  too 
reflect,  that  to  screen  this  forgery  he  subsequently  suborned 
his  accomplices  in  crime  to  commit  even  on  the  floor  of  the 
legislature  the  most  deliberate  and  palpable  perjury,  &c. 
Forgery,  perjury,  and  deliberate  premeditated  swindling 
must  all  be  laid  to  his  charge." 

And  it  was  alleged  that  by  reason  of  the  premises  many 
persons  had  refused  to  have  any  transaction  or  discourse 
with  the  plaintiff  in  his  trade  or  otherwise. 

The  defendant  demurred  to  the  first  four  counts,  alleging 
as  grounds  of  demurrer  that  the  words  charged  were  not 
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actionable  :  that  the  alleged  trade  or  business  of  the  plaintiff 
is  not  a  trade  or  business  recognised  bj  law,  so  as  to  make 
said  words,  or  any  of  them,  actionable  :  that  said  words  were 
not  spoken  or  published  of  any  matters  or  transactions  in 
the  plaintiff's  said  trade  or  business:  that  it  is  not  shewn 
how  said  matters  or  transactions,  the  subject  of  said  words, 
were  in  any  way  connected  with  the  plaintiff's  said  trade  or 
business,  or  how  they  were  prejudicial  to  him  therein,  as  in 
fact  they  were  not. 

And  he  demurred  also  to  the  fifth  count  on  the  same 
grounds,  and  because  the  words  "  thief  and  villain"  do  not 
impute  or  charge  any  crime  against  the  plaintiff,  but  are  to 
be  read  in  connexion  with  the  preceding  words  in  said  count, 
and  are  but  an  inference  or  conclusion  from  the  transaction 
previously  mentioned. 

To  the  sixth  count,  as  to  the  words  there  mentioned 
as  contained  in  the  libel  to  the  *,  and  to  so  much  of  any 
other  part  of  the  said  alleged  libellous  matters  as  imputed 
or  appeared  to  impute  to  the  plaintiff  forgery,  the  defen- 
dant pleaded,  setting  out  at  length  the  frauds  committed  at 
the  election  of  the  plaintiff,  in  the  township  of  Cambridge, 
and  the  falsifying  the  poll  books,  &c.,  in  which  defendant 
was  implicated,  which  will  be  found  fully  stated  in  the  report 
of  the  criminal  proceedings  agains  thim  therefor,  Regina  v. 
Fellowes,  (19  U.  C.  R.  48) ;  and  defendant  alleged  that  the 
charge  of  forgery,  or  of  forgery  committed  against  a  whole 
community,  and  committed  in  many  instances,  in  any  way 
imputed  in  the  said  alleged  libellous  matter  pleaded  to,  was 
the  falsifying  the  said  poll  books,  and  the  falsely  and  fraudu- 
lently entering  and  recording,  and  causing  to  be  entered 
and  recorded  in  said  poll  book  from  time  to  time,  and  at 
many  times  during  the  election,  of  the  false,  fraudulent,  and 
fictitious  names  and  votes,  and  the  plaintiff's  connexion 
therewith,  and  was  so  meant  and  intended  by  said  defendant 
in  the  said  libel,  and  was  so  understood  by  all  to  whom  it 
was  published;  and  that  the  plaintiff  was  afterwards  duly 
convicted  and  sentenced  for  said  conspiracy. 

To  this  plea  defendant  demurred,  on  the  ground  that  the 
defendant  admitted  by  it  that  he  charged  the  plaintiff  with  the 
49  VOL.  XX. 
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crime  of  forgery,  but  ought  to  qualify  the  charge  by  alleging 
that  he  intended  and  was  understood  to  intend  a  different 
charge,  which  was  not  forgery ;  that  forgery  is  a  distinct  crime 
known  to  the  law,  and  that  it  is  no  justification  for  defendant 
to  allege  that  it  is  true  he  charged  the  plaintiff  with  forgery, 
but  that  he  intended  to  make  a  charge  of  a  different  nature. 

Richards^  Q.  C,  for  the  demurrer,  cited  Cooke  on  Defama- 
tion, 17;  Bellamy  v.  Burch,  16  M.  &  W.  594:  James  v.  Brook, 
9  Q.  B.  7  ;  Ayre  v.  Craven,  2  A.  &  E.  2  ;  Hearne  v.  Stowell, 
12  A.  &  E.  719  ;  Brayne  v.  Cooper,  5  M.  &  W.  249  ;  Lumby 
V.  Allday,  1  Cr.  k  J.  301 ;  Pemberton  v.  Colls,  10  Q.  B. 
461 ;  Hopwood  v.  Thorn,  8  C.  B.  293  ;  Tighe  v.  Cooper,  7 
E.  k  B.  639 ;  Nixon  v.  Harvey,  8  Ir.  C.  L.  Rep.  446. 

Anderson,  contra,  cited  Hawk.  P.  C.  vol.  I.,  p.  318  ; 
Thomas  v.  Jackson,  3  Bing.  105. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  the  first  count  can  be  held  to  contain 
words  slandering  the  plaintiff  in  his  trade  of  buying  and 
selling  land,  if  that  could  be  taken  to  be  a  trade  within  the 
meaning  of  the  law  bearing  upon  such  a  question  as  is  raised 
here.  According  to  the  statement  in  the  first  count,  it  was 
the  defendant  who  acted  as  the  trader  in  buying  the  lot  from 
Pattee,  and  he  proposed,  after  he  had  bought  it,  that  the 
plaintiff  should  take  half.  That  was  only  such  a  transaction 
as  might  take  place  by  any  individual  purchasing  a  lot  of 
land  with  any  other  individual ;  and  as  to  what  defendant  is 
charged  with  having  said  about  a  trick  played  upon  him  by 
the  plaintiff  in  the  ballotting,  to  determine  which  should 
have  one  half  of  the  lot  and  which  the  other,  though  it 
would  have  been  a  very  indecent  aspersion,  supposing  it  to 
be  untrue,  as  we  must,  since  the  defendant  has  not  pleaded 
truth  in  his  justification,  yet  we  think  we  cannot  call  such  a 
charge  slandering  of  a  man  in  a  trade  or  calling.  What  was 
charged  to  have  been  done  wrong  by  the  plaintiff  was  in  a 
single  transaction,  having  no  reference  to  any  one  trade 
more  than  another,  nor  to  any  trade,  unless  the  drawing  lots 
is  called  a  trade,  which  it  is  surely  not.    It  would  be  illegal, 
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as  a  general  rule,  under  the  lottery  acts,  but  such  a  transac- 
tion as  that  in  question  would  be  an  exception,  being  merely 
a  mode  of  partition  between  those  already  holding  a  joint 
interest,  which  the  statute  against  lotteries  allows. 

The  second  count  is  bad,  we  think,  for  the  same  reasons 
as  the  first.  The  count  only  states  a  private  transaction  by 
the  plaintiff  with  defendant,  for  acquiring  by  the  plaintiff  an 
interest  in  100  acres,  and  imputing  to  him  a  dishonest  action 
for  getting  the  best  half,  but  cannot  be  treated  as  slandering 
the  plaintiff  in  any  trade  or  business. 

The  third  count,  if  it  is  actionable  more  than  the  two  pre- 
ceding, can  only  be  so  on  account  of  the  words,  "  It  then 
struck  me  I  was  S2vi7idled.''  The  addition  of  the  words  "  I 
was  swindled,"  do  not  make  the  words  in  this  count  action 
able,  if  they  would  not  be  actiona.ble  without,  for  the  word 
^'swindling,"  or  "swindler,"  2^er  se,  is  not  actionable,  as 
has  been  determined  in  Savile  v.  Jardine,  (2  H.  Bl.  531,) 
and  in  other  cases. 

The  fourth  count  is  for  saying  of  the  plaintiff,  and  of  and 
concerning  him  in  his  trade  and  business,  "  He  cheated  and 
swindled  me  out  of  the  lot,"  after  describing  the  alleged 
transaction  very  much  as  in  the  other  counts ;  and  we  must 
say  of  this  count,  as  of  the  third,  that  the  words  charged  in 
it  are  not  more  actionable  in  themselves  than  those  in  the 
first  and  second  counts,  the  addition  of  the  words  "cheated 
and  swindled  me  out  of  the  lot,"  not  being  actionable  unless 
spoken  of  a  man  in  his  trade  or  profession ;  and  as  we  have 
already  stated,  we  do  not  think  that  there  is  any  such  allega- 
tion of  a  trade  or  business  as  can  lay  a  claim  to  special 
damages. 

The  fifth  count  charges  defendant  with  saying  of  the  plain- 
tiff that  about  the  time  of  the  election  one  McCaul  made 
over  his  property  by  mortgage  to  the  plaintiff,  without  a 
fraction  of  consideration,  and  that  the  plaintiff  afterwards 
foreclosed  upon  him,  and  took  the  farm  from  him,  not  paying 
any  thing  at  all.  "  The  fact  is  he  is  a  villain  and  a 
thundering  thief."  The  words  here  charged  cannot  be  held 
actionable,  for  they  do  not  impute  an  indictable  offence.  It 
is  not  explained  that  the  defendant  was  in  any  manner 
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imposed  upon  when  he  gave  the  mortgage  to  the  plaintiff, 
and  there  have  been  not  a  few  cases  in  which  a  party  has 
transferred  or  mortgaged  his  property  to  another  for  some 
purpose  of  his  own,  perhaps  fraudulent,  and  has  found  diffi- 
culty in  obtaining  its  restitution  from  the  person  whom  he 
has  trusted ;  but  it  cannot  be  assumed  that  in  all  such  cases, 
if  in  any,  the  person  receiving  the  voluntary  conveyance  is 
liable  to  be  indicted  because  he  does  not  restore  the  property. 
People  sometimes  in  these  cases  fall  into  the  pit  which  they^ 
have  made  for  others. 

The  sixth  count  is  for  publishing  a  libel  of  the  plaintiff. 
This  count  is  not  demurred  to,  but  the  defendant  pleads  the 
truth  of  the  charge  as  a  justification,  and  the  plea  is  demurred 
to  by  the  plaintiff,  on  the  ground  that  it  is  pleaded  as  a  justi- 
fication for  imputing  to  the  plaintiff  in  the  alleged  libel  the 
crime  of  forgery,  whereas  the  facts  which  the  defendant 
relies  upon  in  his  plea  if  true  do  not  prove  that  the  plaintiff 
committed  what  the  law  treats  and  regards  as  forgery,  and 
therefore  they  did  not  warrant  the  defendant  in  publishing 
the  libel  complained  of. 

It  does  not  appear  to  us  that  the  plea  is  insufficient.  The 
defendant  only  undertakes  by  it  to  justify  certain  passages 
in  the  alleged  libel,  leaving  the  rest  unnoticed  in  the  plea. 
He  is  at  liberty  no  doubt  thus  to  confine  his  plea  to  particular 
parts  of  the  publication.  Then  the  question  is,  does  the 
matter  stated  in  the  plea,  if  true,  (and  we  must  for  the  present 
assume  it  to  be  admitted  by  the  demurrer,)  bar  a  recovery  of 
damages  against  him  for  what  is  stated  in  those  pages.  We 
think  the  defendant  must  be  allowed  to  say,  as  in  substance 
he  does,  "  When  I  applied  the  expressions  which  I  did  in 
the  passage  mentioned  in  the  plea,  and  when  I  did  there  or 
elsewhere  in  the  libel  apply  to  his  conduct  the  term  '  forgery,' 
I  used  the  word  forgery  in  no  other  sense  than  as  charac- 
terising, according  to  my  ideas,  the  conduct  which  in  those 
passages  I  was  imputing  to  the  plaintiff."^  In  actions  for 
slander  or  libel,  a  particular  epithet  of  that  kind  may  be 
taken  in  a  sense  more  or  less  grave  than  its  ordinary  mean- 
ing, by  understanding  it  in  connexion  with  the  context, 
which  will  generally  shew  us  in  what  sense  the  word  was 
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used.  The  libel,  as  the  plaintiff  has  set  it  out,  fortifies  the 
plea,  by  showing,  as  it  seems  to  us  to  do  very  plainly, 
that  the  defendant  did  not  mean  to  charge  the  plaintiff 
with  forgery  in  any  other  sense  then  as  a  term  which  he 
thought  it  proper  to  apply  to  the  conduct  which  he  described  j 
and  then  he  submits  to  the  court  and  jury  that  if  that  was 
properly  called  by  him  forgery,  then  he  published  what  was 
true,  and  if  it  was  not  properly  called  forgery,  then  the 
libel  rjust  be  understood  in  that  mitigated  sense,  that  he 
meant  only  to  charge  that  as  forgery  which  he  described, 
and  which  he  thus  enabled  the  public  to  judge  of  and  put 
their  own  construction  upon. 

He  says,  in  other  words,  "  I  imputed  forgery  to  the  plaintiff, 
so  far  as  that  would  be  forgery,  and  I  was  not  and  could  not 
be  understood  by  the  public  to  mean  any  thing  more." 

Judgment  for  defendant  on  demurrer. 


Regina  v.  Moodie. 

Sheriff — Sale  of  deputation  of  his  office — Illegality — Forfeiture  of  office — 5  ^  6 
Ed.  VI  ,  ch.  16;  49  Geo.  III.,  ch.  126. 

The  defendant,  a  sheriff,  agreed,  as  the  jury  found,  with  one  0.,  to  give 
him  all  the  fees  of  his  ofl&ce,  except  for  certain  services  specified,  in  con- 
sideration of  which  0.  was  to  pay  him  £300  a  year,  quarterly  in  advance, 
not  out  of  the  fees,  but  absolutely,  and  without  reference  to  their  amount. 

Held,  clearly  an  agreement  prohibited  by  the  5  &  6  Ed.  VI.,  ch.  16,  and  49 
Geo.  III.,  ch.  126,  and  that  the  effect  of  it  was  to  forfeit  the  office  upon 
conviction  under  a  proceeding  by  scire  facias. 

Held,  also,  that  the  evidence  stated  in  the  case  warranted  the  jury  in  finding 
that  the  agreement  was  in  the  terms  above  mentioned. 

This  was  a  proceeding  by  scire  facias  at  the  suit  of  the 
Crown  against  the  defendant,  sheriff  of  the  county  of  Hast- 
ings, in  which  it  was  alleged  that  the  defendant  had  forfeited 
his  said  office  of  sheriff,  for  the  following  among  other 
reasons,  set  out  in  the  writ  of  scire  facias^  namel}^,  first, — 
That  the  defendant  did,  on  the  1st  of  May,  1856,  in  violation 
of  the  statutes  5  &  6  Ed.  VI.,  ch.  16,  and  49  Geo.  III.,  ch. 
126,  bargain  and  sell  his  said  office  of  sheriff  of  the  county  of 
Hastings,  or  some  part  thereof,  to  one  Dunham  Ockerman, 
and  unlawfully  received  and  took  money  therefor. 

Secondly, — That  the  said  defendant  did,  on  the  said  day, 
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in  violation  of  the  same  statutes,  bargain  and  sell  the  depu- 
tation of  his  said  office,  or  of  some  part  or  parcel  thereof,  to 
the  said  Dunham  Ockerman,  and  did  unlawfully  receive  and 
take  money  therefor. 

The  defendant  pleaded,  (among  other  pleas  :)  1.  A 
traverse  of  his  appointment  to  the  said  office  of  sheriff.  2.  A 
denial  of  the  bargain  and  sale  of  his  said  office,  and  of  the 
receipt  of  money  therefor  as  alleged ;  and  3,  a  denial  that 
the  defendant  bargained  and  sold  a  deputation  of  his  said 
office,  or  of  any  part  thereof,  or  received  any  money  therefor, 
as  alleged. 

On  these  pleas  the  Crown  took  issue. 

At  the  trial,  at  Belleville,  before  Burns,  J.,  the  following 
evidence  was  given : 

Dunliam  Ockerman, — About  the  1st  of  May,  1856, 1  made 
a  bargain  with  defendant  about  his  office.  It  was  in  writing, 
and  executed  by  defendant  and  myself.  A  bond  was  given 
by  myself,  Mr.  Ponton,  and  Mr.  Hutton.  They  were  exe- 
cuted in  duplicate.  The  defendant  took  one  set,  and  I  left 
mine  with  Mr.  Ponton  for  safe-keeping.  (Notice  to  produce  was 
served.  Defendant  did  not  produce  his.)  I  understood  from 
defendant,  in  the  summer  of  1857,  that  he  had  burnt  his  copy 
for  fear  of  getting  into  the  hands  of  the  government.  He 
told  me  that  Mr.  Dougall  had  made  a  complaint  to  the  govern- 
ment, and  he  asked  me  to  burn  mine  also,  but  I  did  not. 

William  H.  Ponton. — I  was  an  attorney  in  May,  1856. 
I  was  only  surety  for  Ockerman,  and  as  such  had  conversation 
with  defendant.  I  gave  my  opinion,  I  have  no  doubt,  as  a 
friend  to  him.  I  am  not  aware  that  defendant  consulted  any 
professional  person,  or  any  other  than  myself.  I  charged 
defendant  nothing,  and  never  considered  I  was  his  legal 
adviser.  From  the  hour  I  executed  the  document  I  have 
not  seen  it  since  ;  but  it  is  a  fact  that  it  was  in  my  posses- 
sion, for  my  brother  found  it,  and  he  gave  it  to  the  defendant, 
before  the  commencement  of  these  proceedings.  That  docu- 
ment was  inquired  for  by  Ockerman  also.  (Notice  to  pro- 
duce that  document  was  admitted ;  it  was  not  produced.) 

James  Ponton. — I  found  the  document  in  my  brother's 
office  about  two  months  ago.  I  had  no  authority  to  give  it 
to  the  defendant,  but  I  did  give  it  to  him  on  his  telling  me 
that  my  brother  said  he  should  have  it.  I  found  that  was 
not  so,  and  I  wrote  to  defendant  to  return  it  to  me,  but  he  has 
not  done  it.    My  brother  was  in  the  outer  office  at  the  time. 


BEGINA  V.  MOODIE. 


891 


William  Ponton. — I  gave  no  authority  to  any  one  to  give 
that  document  to  defendant.  Whatever  arrangement  the 
defendant  and  Ockerman  may  have  had  has  ended  long  since. 

Dunham  Ockerman, — I  read  over  the  document  myself, 
as  well  as  its  having  been  read.  I  have  a  perfect  recollection 
of  the  contents.  I  was  to  pay  defendant  <£300  a  year,  quar- 
terly, in  advance,  and  I  was  to  have  all  the  fees  of  the  oflSce, 
except  land-tax  sales,  attending  courts,  and  the  elections. 
The  £300  a  year  was  absolute,  not  to  depend  upon  the  fees 
at  all.  If  any  loss  it  was  mine.  The  agreement  was  to  take 
elFect  on  the  1st  of  May,  1856,  to  last  one  year,  or  as  long 
after  as  we  agreed,  to  be  determined  by  either  party.  I 
entered  in  on  that  agreement,  and  regularly  paid  the  defen- 
dant until  February,  1859.  I  executed  the  office  faithfully, 
as  well  as  I  knew  how.  He  took  no  part  in  the  business.  I 
defended  all  the  suits  on  my  own  responsibility,  and  if  a  suit 
was  lost  I  paid  it.  I  executed  the  whole  office  of  sheriff,  with 
the  exception  of  what  I  have  mentioned,  and  I  received  all  the 
fees  for  my  own  benefit.  I  received  a  paper,  a  power  of 
attorney  to  collect  fees,  recently.  I  prove  his  hand  writing, 
dated  the  6th  of  November,  1860.  (Read  :)  [a)  I  paid  all  the 
accounts  against  the  office.  Books  were  kept  in  the  office. 
First  I  continued  on  with  his  books,  and  when  they  were 
filled  I  bought  others  and  paid  for  them  myself.  I  employed 
the  clerks  in  the  office,  and  paid  them  myself,  and  paid  all 
printing  and  other  bills.  At  the  time  of  this  agreement  I 
was  appointed  deputy-sheriff.  Previous  to  that  time  I  had 
occasionally  served  a  process. 

Cross-examined. — Had  no  written  authority  as  deputy  at 
the  first  agreement.  Got  the  written  authority  about  two 
years  ago.  I  did  not  make  any  estimate  of  fees,  &c.,  when 
I  made  the  arrangement.  I  thought  about  it,  and  expected 
to  make  enough  to  pay  and  compensate  myself.  I  had  no 
idea  that  I  was  doing  any  thing  illegal,  and  I  suppose  the 
defendant  acted  in  the  same  manner.  T  supposed  I  was 
making  a  fair  bargain,  and  he  supposed  the  same  thing. 
There  was  no  concealment  about  the  matter  in  any  way. 
The  £300  was  not  based  upon  any  idea  that  it  amounted  to 
half  of  the  fees,  but  I  expected  to  pay  him,  and  reimburse 
myself  from  the  fees  of  office.  The  defendant  was  in  and 
out  of  the  office  at  times,  and  he  might  have  looked  at  the 
books  whenever  he  liked.  I  had  no  person  employed  to  draw 
the  agreement.  I  always  supposed  it  was  drawn  by  Mr. 
Hutton.  I  first  objected  to  the  payment  in  advance,  but 
defendant  would  have  it  so,  and  I  yielded.    The  agreement 

(a)  This  was  a  power  of  attorney  to  collect  all  fees  due  to  the  office  Tbe- 
tween  the  1st  of  May,  1856,  and  the  1st  of  February,  1859. 
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was  that  I  was  to  have  all  the  fees,  except  those  reserved 
already  mentioned.  1  do  not  think  I  made  any  thing  worth 
while  on  it.  When  the  arrangement  ceased,  we  then  entered 
into  another  arrangement.  Our  position  is  since  changed. 
I  have  no  ill-will  against  the  defendant.  The  defendant  has 
taken  the  business  out  of  my  hands  and  employed  another 
person.  I  have  not  received  the  document  since  it  was 
executed,  but  I  read  it  that  day,  and  before.  I  paid  the 
defendant  $300  at  the  commencement,  which  of  course  was 
not  from  any  fees. 

W.  H.  Ponton. — My  recollection  of  the  contents  of  the 
agreement  is  not  exactly  as  stated  by  Ockerman.  The 
conversation  was  before  the  document  signed  that  ^300  was  to 
be  paid,  but  that  was  based  upon  the  idea  of  what  would  be 
the  sheriff's  half  of  the  fees ;  but  the  <£300  was  not  to  depend 
upon  any  contingency  whatever,  and  was  to  be  paid  in 
advance.  I  never  read  the  paper  at  all;  do  not  know  the 
contents.  The  £300,  however,  was  a  fixed  sum,  whether  the 
fees  amounted  to  only  £10.  Both  parties  supposed  every 
thing  legal  when  they  made  the  agreement. 

McKenzie  Boughs — Printer.  Printed  for  the  sheriff's 
office.  When  I  presented  a  bill  to  defendant  for  payment, 
he  said  part  of  it  was  to  be  paid  by  Ocirerman.  I  said 
perhaps  it  would  be  better  in>  future  that  I  should  charge  • 
Ockerman.  Before  1856,  the  payments  were  made  by 
defendant,  since  then  Ockerman  paid,  Ockerman  paid  the 
last  account. 

William  Harrison. — I  was  book-keeper  in  the  sheriff's 
office*  Ockerman  employed  me.  Came  there  on  the  10th 
of  November,  1856.  Accounts  were  first  made  out  in  the 
name  of  Ockerman  ;  they  were  rejected,  and  then  they  were 
made  out  in  the  sheriff's  name.  A  book  of  services  of  writs 
was  kept,  which  book  was  Ockerman's,  and  there  was  no  set- 
ting apart  of  a  portion  of  the  fees  ;  Ockerman  took  all.  The 
sheriff  came  in  and  out  of  the  office  as  usual,  and  looked  at 
the  books. 

Robert  H.  Jones. — I  was  present  in  July  or  August,  1857, 
at  a  conversation  between  Ockerman  and  defendant.  They 
were  talking  about  the  complaint  which  Dougall  had  made 
to  government,  and  defendant  said  he  had  burnt  up  the 
bond,  so  that  the  government  or  Dougall  could  not  get  hold 
of  it. 

The  defendant  called  no  witnesses. 

Upon  this  evidence  a  verdict  was  taken  for  the  Crown, 
subject  to  the  opinion  of  the  court. 

The  questions  were  whether,  under  the  facts  appearing, 
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the  defendant  had  made  such  a  bargain  and  sale  of  his  office, 
or  of  some  part  or  parcel  thereof,  or  of  the  deputation  of  his 
said  office,  or  of  some  part  or  parcel  thereof,  as  is  rendered 
unlawful  by  the  said  acts  of  parliament,  or  either  of  them,  or 
by  any  other  statute  or  law  in  force  in  Upper  Canada  ;  and, 
whether  the  said  defendant  had  thereby  forfeited  his  said 
office  of  sheriff  of  the  county  of  Hastings. 

If  the  court  should  be  of  opinion  in  the  affirmative,  then  the 
verdict  for  the  Crown  was  to  stand,  but  if  in  the  negative, 
then  a  verdict  was  to  be  entered  for  defendant. 

Wallbridge,  Q.  C,  for  defendant,  obtained  also  a  rule 
nisi  for  a  new  trial  upon  the  law  and  evidence,  and  upon  an 
affidavit  of  the  defendant. 

B.  A.  Harrison,  for  the  Crown,  cited  Broom  Leg.  Max. 
848-4 ;  Tay.  Ev.  893  ;  Foott  v.  Bullock,  4  U.  C.  R.  480  ; 
The  Queen  v.  Mercer,  17  U.  C.  R.  601 ;  Ellis  v.  Ruddle,  2 
Lev.  151 ;  Chitty's  Statutes,  vol.  iii.,  p.  311 ;  Regina  v. 
Charretie,  13  Q.  B.  447 ;  Groeme  v.  Wroughton,  32  Eng. 
L.  &  E.  Rep.  561. 

Wallbride,  Q.  C,  contra,  cited  The  Attorney  General  v. 
Rogers,  11  M.  &  W.  670 ;  Fussil  v.  Brookes,  2  C.  &  P.  818  ; 
Rex  V.  Mackintosh,  2  0.  S.  497. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

With  respect  to  the  first  count,  there  was  no  pretence  for 
the  charge  contained  in  it,  that  the  defendant  had  sold  his 
office  of  sheriff,  and  no  attempt  was  made  to  prove  it.  The 
evidence  applied  solely  to  the  charge  in  the  other  count,  that 
he  had  sold  the  deputation  of  his  said  office,"  or  rather  of 
a  part  of  it,  to  Dunham  Ockerman,  contrary  to  the  statutes. 

The  special  case  contains  a  full  report  of  the  evidence 
given  at  the  trial,  and  the  question  submitted  for  our 
opinion  is  whether,  under  the  facts  appearing  on  the  evidence, 
the  defendant  has  made  such  a  bargain  and  sale  of  his  office, 
or  of  some  part  or  parcel  thereof,  or  of  the  deputation  of  his 
said  office,  or  of  some  part  or  parcel  thereof,  as  is  rendered 
unlawful  by  the  said  acts  of  parliament,  or  either  of  them, 
or  by  any  other  statute  law  in  force  in  Upper  Canada  ;  and 
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whether  he  has  thereby  forfeited  his  office  of  sheriff  of  the 
county  of  Hastings. 

At  the  trial  a  general  verdict  was  given  for  the  Crown, 
which  it  was  agreed  should  be  subject  to  the  opinion  of  this 
court.  Upon  the  argument  before  us  it  was  not  attempted 
to  support  the  verdict  as  it  applies  to  the  count  for  an  alleged 
sale  of  the  office,  and  a  verdict  should  have  been  entered,  and 
should  now  be  entered,  for  the  defendant  upon  that  count. 

As  regards  the  other  count,  which  charges  the  defendant 
with  having  sold  to  Ockerman  the  deputation  of  his  said 
office,  or  a  part  of  it,  the  first  question  is,  how  does  it  stand 
upon  the  facts  proved.  We  see  no  ground  for  contending 
that  the  testimony  given  by  Ockerman,  and  by  Mr.  William 
Ponton,  did  not  fully  prove  a  sale  by  the  defendant  of  the 
deputation  of  his  office  of  sheriff  within  the  terms  and  intent 
of  both  the  statutes,  or  rather  perhaps  of  a  part  of  it,  for 
there  were  some  exceptions  in  the  bargain.  The  sheriff  was 
still  to  receive  the  fees  for  land-tax  sales,  attending  courts, 
and  the  elections.  If  such  exceptions  had  the  effect  of 
making  the  transaction  a  sale  of  a  part  of  the  deputation 
only,  and  not  of  the  whole,  then  in  strict  form  there  should 
have  been  a  count  to  meet  the  case  of  a  partial  deputation, 
in  which  count  a  partial  deputation  should  have  been  positively 
charged,  rather  than  to  include  in  one  count  a  charge  in  the 
disjunctive  of  doing  the  one  thing  or  the  other,  which  gives 
ground  for  the  objection  that  such  charge  is  not  a  direct  and 
positive  charge  of  doing  either.  It  seems  to  us,  however, 
that  the  evidence  did  establish  a  sale  of  an  entire  deputation, 
that  is,  that  Ockerman  was  authorised  to  represent  the  sheriff 
so  far  as  he  could  in  all  acts  of  duty,  though  he  was  not  to 
interfere  with  the  fees  for  the  particular  services  in  question. 
The  exception  seems  only  to  have  regarded  the  fees. 

The  defendant  on  his  part  called  no  witnesses,  so  that  the 
evidence  given  on  the  part  of  the  Crown  was  uncontradicted, 
and  the  testimony  of  the  witnesses  for  the  Crown  was  con- 
sistent in  all  that  was  essential  to  the  case,  though  there  was 
this  variation  in  the  account  given  by  Ockerman  from  that 
given  by  Mr.  Ponton  :  the  former  stated  that  he  was  bound 
by  his  agreement  to  give,  and  4id  give  .£300  a  year  for  the 
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deputation,  to  be  paid  quarterly,  in  advance ;  that  that  sum 
was  not  based  upon  any  calcuhition  between  them  as  to  what 
the  half  of  the  fees  would  probably  amount  to  by  the  year, 
but  was  to  be  paid  absolutely,  whether  it  should  be  more  or 
less  than  the  half  of  the  fees  of  the  office  which  he  should 
receive  in  each  year. 

The  other  witness,  on  the  contrary,  stated  that  before  the 
bond  was  executed  by  Ockerman  he  heard  him  and  the  de- 
fendant conversing  about  the  arrangement,  and  that  the  sum 
of  £dOO  was  based  upon  the  idea  of  what  would  be  the 
sheriff's  half  of  the  fees ;  but  he  states  also,  in  terms  as 
explicit  as  Mr.  Ockerman  did,  "  that  the  <£300  tvas  not  to 
depend  upon  any  contingency  whatever,  and  was  to  he  paid 
in  advance,'' 

The  difference  in  the  two  statements  is  really  immaterial, 
for  according  to  both  the  deputy  was  bound  absolutely  to 
pay  <£300  for  the  deputation,  whether  the  half  of  the  fees 
should  turn  out  to  be  more  or  less  than  that  sum.  That  is 
precisely  such  a  bargain  as  the  statutes  prohibit.  The  having 
fixed  upon  that  sum  in  consequence  of  the  impression  that  it 
would  not  be  found  to  exceed  half  of  the  fees  is  of  no  conse- 
quence, though  if  the  agreement  made  after  the  conversation 
had  been  to  the  effect  that  Ockerman  should  pay  £300 
annually,  provided  that  should  be  found  not  to  exceed  in 
each  year  half  of  the  fees  of  the  office,  (deducting  the 
excepted  fees,)  and  that  in  case  it  should  exceed  the  half, 
then  that  Ockerman  should  pay  the  half  of  the  fees,  and  no 
more ;  had  this  we  say  been  the  agreement  in  substance, 
then  the  defendant  might  have  contended  that  he  had  done 
only  what  was  allowed,  not  by  the  5  &  6  Ed.  VI.,  ch.  16^ 
but  by  the  statute  49  George  III.,  ch.  126,  sec.  10. 

The  reason  of  the  exception  in  favour  of  the  defendant  con- 
tained in  the  10th  section  referred  to,  is  fully  explained  in 
judgments  which  have  been  given  in  England  in  cases  under 
these  statutes,  and  is  sufficiently  obvious;  but  at  any  rate  the 
exception  is  not  in  question,  for  this  case,  according  to  the 
evidence,  was  not  one  of  the  kind  described  in  that  exception, 
and  the  defendant  therefore  cannot  claim  to  have  the  benefit 
of  sueh  exception. 
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The  evidence  must  be  admitted  to  have  established  that 
the  defendant  did  precisely  what  the  statutes  prohibited : 
that  is,  he  sold  to  Ockerman  the  deputation  of  his  office,  and 
took  a  bond  to  assure  money  for  it,  and  did  receive  money 
for  such  deputation — that  is,  a  certain  sum  paid  and  to  be 
paid  absolutely,  without  the  payment  being  contingent  upon 
the  amount  of  fees  to  be  received  in  the  office  ;  or,  in  other 
words,  it  was  not  a  payment  to  he  made  "  out  of  the  fees  or 
'profits  of  such  office,''  which  kind  of  arrangement  is  allowed 
by  the  statute  49  Geo.  III.,  ch.  126,  sec.  10. 

This  being  so,  the  question  submitted  to  us  has  been 
already  determined  in  the  case  of  Foott  v.  Bullock,  (4  U. 
C.  K.  480.)  The  question  in  that  case  came  before  this 
court  not  directly  in  a  proceeding  like  the  present  case  for 
the  forfeiture  of  the  office,  but  in  a  civil  action  brought  by 
the  plaintiff,  sheriff  of  the  western  district,  against  the  defen- 
dant, who  had  become  security  with  the  sheriff's  deputy  in 
a  bond  to  the  sheriff  to  pay  him  a  certain  sum  annually  for 
making  him  his  deputy.  The  obligor  pleaded  as  a  defence 
that  the  bond  was  given  for  carrying  into  effect  an  illegal 
bargain  prohibited  by  the  statutes  5  &  6  Ed.  VI.,  ch.  16,  and 
49  Geo.  III.,  ch.  126,  and  was  therefore  void.  The  plea 
was  demurred  to  as  forming  no  defence  to  the  action  on  the 
bond,  but  the  court  determined  that  it  was  a  good  defence, 
for  that  the  statutes  referred  to  were  in  force  in  Upper 
Canada ;  that  the  office  of  sheriff  was  an  office  to  which  the 
statutes  applied ;  and  the  sale  of  the  deputation  for  a  certain 
sum  to  be  paid  absolutely,  and  not  out  of  the  fees,  was  an 
act  which  the  statutes  prohibited. 

The  case  is  undistinguishable  from  that  now  before  us,  and 
we  are  bound  by  the  decision  which  this  court  has  already 
come  to  upon  it,  confirmed,  as  it  has  been,  in  regard  to  the 
statutes  referred  to  being  applicable  to  offices  concerning  the 
administration  of  justice  in  Upper  Canada,  in  the  case  of 
The  Queen  v.  Mercer,  (17  U.  C.  R.  602). 

That  late  case  was  one  indeed  of  a  different  kind  from  the 
present,  being  a  proceeding  by  scire  facias  to  declare  the 
office  of  sheriff  held  by  the  defendant  to  be  avoided  by  reason 
of  his  having  purchased  out  the  former  incumbent  of  his 
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office  by  an  agreement  made  contrary  to  tlie  statute  49  Geo. 
III.,  ch.  126.  But  in  it  the  question  whether  the  statutes 
against  the  buying  and  selling  of  offices  were  in  force  in 
Upper  Canada  was  very  fully  discussed,  and  this  court,  com- 
posed in  part  of  different  judges,  agreed  in  the  view  taken  of 
that  point  in  Foott  v.  Bullock. 

It  seemed  to  us  to  be  conceded  upon  the  argument  that 
looking  at  the  language  of  the  stq-tutes,  and  considering  these 
decisions,  the  bargain  in  the  present  case  must  be  taken  to 
have  been  such  in  its  terms  as  came  within  them.  We  are 
of  that  opinion,  and  think  that  we  must  answer  the  question 
submitted  to  us  in  the  affirmative. 

The  defendant,  however,  has  moved  for  a  new  trial,  on  the 
grounds  that  the  verdict  is  against  law  and  evidence,  con- 
tending that  the  effect  of  the  evidence  was  to  shew  that  what 
was  in  fact  agreed  upon  was  a  division  of  the  fees  of  the 
office,  and  not  a  sale  of  the  deputation.  The  rule  is  moved 
also  upon  an  affidavit  made  by  the  defendant. 

As  to  the  evidence  given  upon  the  trial,  it  did  in  truth 
establish,  as  we  have  before  stated,  that  the  deputation  was 
sold  to  Ockerman  for  £300  a  year,  to  be  paid  quarterly  in 
advance,  and  that  the  money  was  paid  according  to  that 
agreement.  If  the  bond  by  which  the  deputy  was  bound,  as  the 
witness  Ockerman  stated,  to  pay  £300  a  year  for  the  depu- 
tation, did  really  not  bind  him  to  pay  the  money  absolutely,  but 
only  contingently,  or  out  of  the  fees  of  the  office,  that  should 
have  been  shewn  by  defendant  producing  the  bond,  which 
for  all  that  appears  it  was  in  his  power  to  produce,  or  by 
other  evidence  given  of  its  contents.  As  the  case  is  on  the 
evidence,  the  bargain  was  to  pay  the  X300  absolutely,  and 
seeing  how  the  case  went  to  the  jury,  and  the  verdict  which 
they  gave  upon  the  judge's  charge,  we  must  understand  that 
they  were  satisfied  that  the  bargain  was  to  pay  absolutely. 

The  affidavit  made  by  the  defendant  is  to  the  effect  that 
he  was  not  aware  of  any  illegality  in  the  agreement  made  by 
him :  that  the  agreement  made  verbally  before  the  bond  was 
executed  was  "  based  entirely  upon  the  amount  of  fees  which 
the  office  would  produce,  having  reference  to  a  division 
therof  between  the  sheriff  and  his  deputy :  that  it  was  well 
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known  that  the  fees  of  the  office  would  exceed  £600  annu- 
ally, and  that  the  agreement  was  that  the  deputy  should  pay 
the  defendant  his  half  of  the  fees,  instead,  as  is  usually  the 
case,  of  the  sheriff  paying  the  deputy  his  half,  which  amount 
they  fixed  at  .£300:  that  they  employed  Mr.  Ponton,  a  pro- 
fessional man,  to  put  the  agreement  in  writing,  and  that 
defendant  relied  on  him  for  doing  what  was  right,  and  did 
not  direct  him  in  what  form  the  writing  should  be  drawn  ; 
and  that  the  condition  to  make  the  payments  quarterly  in 
advance  was  suggested  not  by  the  defendant,  but  on  the 
other  side. 

If  a  new  trial  were  to  be  granted,  the  defendant  could  not 
give  evidence  in  his  own  favour,  and  therefore  his  affidavit 
alone  is  not  such  ground  as  we  could  proceed  upon. 

It  is  opposed  to  the  evidence  upon  the  trial  in  regard  to 
the  nature  of  the  verbal  agreement  which  preceded  the  writ- 
ten one,  if  that  should  prevail  against  the  contents  of  the 
writing,  and  an  affidavit  of  Ockerman  is  filed,  giving  a  wholly 
different  account  from  that  given  in  the  defendant's  affidavit. 
We  are  not  therefore  at  liberty  to  assume  that  the  facts 
were  otherwise  than  as  they  were  proved  to  be  upon  the  trial, 
or  that  there  was  any  mistake  in  making  the  agreement  as 
it  was  made. 

That  the  defendant  was  not  aware  that  what  he  did  was 
prohibited  by  law  we  may  readily  believe.  Mr.  Ponton,  who 
knew  the  whole  transaction,  and  who  is  a  professional  man, 
swors  that  he  did  not  know  that  there  was  any  thing  illegal 
in  it.  The  case  of  The  Queen  v.  Mercer  had  not  then 
occurred,  but  the  case  of  Foott  v.  Bullock,  which  more  closely 
resembled  the  present,  had  been  determined  nine  years 
before,  and  was  published,  so  that  the  illegality  of  the  agree- 
ment might  have  been  known  to  the  defendant,  though  in 
fact  it  seems  it  was  not  known  to  him.  It  might  have  been 
expected  that  the  statute  3  Geo.  L,  ch.  15,  would  have 
attracted  the  notice  of  sheriffs,  because  it  relates  especi- 
ally to  the  office,  and  its  provisions  are  consequently  stated 
in  the  treatises  on  the  office  of  sheriff,  which  must  be  frequently 
consulted  by  those  holding  the  office. 

A  reference  to  the  10th  and  11th  clauses  of  that  act  would 
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shew  the  footing  upon  -which  the  deputy  may  be  legally 
remunerated  in  England  by  the  sheriff ;  and  that  is  by  fees, 
or  a  portion  of  them,  or  by  a  salary  or  allowance  made  by 
the  sheriff  to  him,  and  not  by  selling  the  deputation  for  a 
sum  absolutely  to  be  paid  to  the  sheriff,  which,  in  case  the 
lawful  fees  should  not  amount  to  so  much  as  would  enable 
the  deputy  to  pay  it,  would  form  a  temptation  to  him  to  extort 
more  than  the  legal  fees  in  order  to  make  up  the  deficiency. 

Believing,  which  we  can  readily  do,  that  the  sheriff,  who 
has  been  long  in  the  office,  was  not  aware  that  the  law  pro- 
hibited the  kind  of  agreement  which  according  to  the 
evidence  was  made  by  him,  and  that  his  entering  into  such 
agreement  would  expose  him  to  the  forfeiture  of  his  office,  that 
is  only  advancing  a  ground  of  defence  such  as  was  advanced 
unsuccessfully  in  the  case  of  The  Queen  v.  Mercer,  and  might 
more  reasonably  have  been  advanced  in  the  earlier  case  of 
Foott  V.  Bullock. 

However  strong  a  claim  it  may  give  to  sympathy,  and 
however  much  we  must  regret  that  in  this  case  the  sheriff 
should  have  brought  himself  within  the  penalty  of  the  law, 
yet  we  cannot  hold  that  in  the  view  of  a  court  of  justice  mere 
ignorance  of  the  law  forms  an  excuse. 

The  laws  can  only  be  administered  upon  the  principle  that 
they  are  known,  because  all  are  bound  to  know  them  and 
to  obey  them,  a  principle  which  lies  at  the  foundation  of  all 
such  cases.  If  it  had  been  shewn  that  the  defendant  had  not 
in  fact  made  such  an  agreement :  that  he  had  given  instruc- 
tions to  have  the  writing  otherwise  framed,  and  supposed  it 
to  have  been  in  fact  otherwise  framed,  and  that  his  execut- 
ing it  in  the  form  in  which  it  was  drawn  up  arose  from  a 
mistake  on  his  part  as  to  the  fact,  then  such  a  defence  would 
have  consisted  in  something  more  than  an  alleged  ignorance 
of  the  law,  and  might  have  availed. 

The  case  cited  in  the  argument  of  The  King  v.  Mackintosh 
(2  0.  S.  497)  might  have  supported  such  a  defence,  but 
nothing  that  was  said  in  it  goes  the  length  of  supporting  the 
doctrine,  which  is  clearly  untenable,  that  a  party  may  rest 
his  defence  merely  on  the  ground  that  he  was,  as  he  himself 
asserts  but  cannot  prove,  ignorant  of  the  law,  not  alleging 
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that  he  acted  under  any  mistake  in  regard  to  facts,  or  under 
any  compulsion.  A  reference  to  the  authorities  cited  in  The 
King  V.  Mackintosh,  (2  0.  S.497);  K-enigerv.  Fogossa  (Plow- 
den  17)  Foster's  C.  L.,  Appendix,  440 ;  Calcraft  v.  Gibbs,  (5 
T.  R.  19,)  and  Warneford  v.  Kendall,  (10  East  19,)  will  ex- 
plain the  distinction  between  an  alleged  ignorance  of  the 
law  and  such  defences  as  were  alluded  to  in  those  cases, 
and  in  the  case  of  The  King  v.  Mackintosh. 

There  is  yet  this  to  be  considered  in  regard  to  the  case 
before  us,  that  although  in  Foott  v.  Bullock,  already  cited, 
the  very  question  was  determined  which  is  the  foundation  of 
the  proceeding  against  the  defendant — namely,  whether  it  is 
in  this  province  an  offence  to  sell  the  deputation  of  the  office 
of  sheriff  for  a  certain  fixed  sum  to  be  paid  annually  to  the 
sheriff,  and  to  be  paid  absolutely,  and  not  out  of  the  fees  of 
the  office — yet  that  question  came  up  incidentally,  in  a  suit 
brought  by  the  sheriff  to  collect  the  sum  for  which  he  had 
sold  the  deputation.  The  court  held  that  he  could  not  enforce 
the  bond  which  he  had  taken  to  secure  the  payment,  because 
such  a  transaction  was  rendered  illegal  by  the  British 
statutes,  which  the  court  held  were  in  force  here.  So  far  the 
decision  in  Foott  v.  Bullock  is  binding  upon  us  in  this  case, 
but  it  was  not  a  question  in  that  case  whether  the  sheriff  had 
forfeited  his  office  by  selling  the  deputation  contrary  to  the 
statutes. 

In  the  other  case  w^e  have  referred  to,  of  The  Queen  v. 
Mercer,  the  object  was,  as  in  this  case,  to  obtain  a  judgment 
of  this  court  declaring  ihe  office  of  sheriff  held  by  the  defen- 
dant to  be  forfeited  by  an  act  done  by  him  contrary  to  the 
statutes  referred  to,  but  the  cause  of  forfeiture  was  the 
purchase  by  the  defendant  of  the  principal  office,  not  the 
sale  of  a  deputation,  so  that  neither  case  goes  the  whole 
length  of  deciding  the  present  question,  whether  the  sheriff 
by  selling  a  deputation  of  his  office  contrary  to  the  statute, 
forfeits  his  office  of  sheriff.  We  find  ourselves  compelled  by 
the  very  words  of  the  act  to  adjudge  that  the  office  is  for- 
feited, for  though  the  cause  of  forfeiture  is  not  precisely  the 
same  as  in  Mercer's  case,  yet  the  provision  in  the  statute  for 
forfeiture  of  the  office  is  as  express  and  distinct  in  the  one 
case  as  the  other. 
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The  second  clause  of  the  statute  5  &  6  Ed.  VL,  eh.  16,  en- 
acts, "that  if  any  person  at  anytime  hereafter  shall  bargain 
or  sell  any  oflSce,  or  offices,  or  deputation  of  any  office,  or  any 
part  or  parcel  of  any  of  them,  or  receive,  have,  or  take  any  % 
money,  fee,  reward,  or  any  other  profit,  directly  or  indirectly, 
or  take  any  promise,  agreement,  covenant,  bond,  or  any 
assurance  to  receive  or  have  any  money,  fee,  reward,  or 
other  profit,  directly  or  indirectly,  for  any  office  or  offices, 
or  for  the  deputation  of  any  office  or  offices,  or  any  part  of 
any  of  them,  or  to  the  intent  that  any  person  should  have, 
exercise,  or  enjoy  any  office,  or  offices,  or  the  deputation  of 
any  office  or  offices,  or  any  part  of  any  of  them ;  which 
office  or  offices,  or  any  part  or  parcel  of  them,  shall  in  any 
wise  touch  or  concern  the  administration  or  execution  of 
justice,"    *    *    "  that  then  all  and  every  such  person  and 
persons  that  shall  so  bargain  or  sell  any  of  the  said  office  or 
offices,  deputation  or  deputations^  or  that  shall  take  any 
money,  fee,  reward,  or  profit,  for  any  of  the  said  office  or 
offices,  deputation  or  deputations  of  any  of  the  said  offices, 
or  any  part  of  any  of  them,  or  that  shall  take  any  promise, 
covenant,  bond,  or  assurance  for  any  money,  reward,  or 
profit,  to  be  given  for  any  of  the  said  office  or  offices,  depu- 
tation or  deputations  of  any  of  the  said  office  or  offices,  or 
any  part  of  any  of  them,  shall  not  only  lose  and  forfeit  all 
his  and  their  right,  interest,  and  estate,  which  such  person 
or  persons  shall  then  have,  of,  in,  or  to  any  of  the  said 
office  or  offices,  deputation  or  deputations,  or  any  part  of 
any  of  them,  or  of,  in,  or  to  the  gift  of  nomination  of  any  of 
the  said  office  or  offices,  deputation  or  deputations,  for  the 
which  office  or  offices,  or  for  the  deputation  or  deputations 
of  which  office  or  offices,  or  for  any  part  of  any  of  them,  any 
such  person  or  persons  shall  so  make  any  bargain  or  sale, 
or  take  or  receive  any  sum  of  money,  fee,  reward,  or  profit, 
or  any  promise,  covenant,  or  assurance,  to  have  or  receive 
any  fee,  reward,  money,  or  profit,  but  also  that  all  and  every 
such  person  or  persons  that  shall  give  or  pay  any  sum  of 
money,"  &c.,  (applying  the  provisions  of  this  clause  in 
several  lines  which  follow  to  the  person  buying  the  office  or 
deputation,)  shall  "  be  adjudged  a  disabled  person  in  the 
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law,  to  all  intents  and  purposes,  to  have,  occupy,  or  enjoy 
the  said  office  or  offices,  deputation  or  deputations,  or  any 
part  of  any  of  them,  for  the  which  such  person  or  persons 
'     shall  so  give  or  pay  any  sum  of  money,"  &c. 

That  this  statute  does  apply  to  the  office  of  sheriff,  and 
that  it  is  in  force  in  this  province  by  our  adoption  of  the  law 
of  England,  and  especially  the  criminal  law,  and  also  by 
virtue  of  the  statute  49  Geo.  III.,  ch.  126,  which  expressly 
extends  the  statute  5  &  6  Ed.  VI.,  ch.  16,  to  the  plantations 
and  colonies  belonging  to  the  United  Kingdom,  has  been 
determined  by  us  in  the  case  of  The  Queen  v.  Mercer  ;  and 
that  the  effect  of  the  two  statutes  is  to  forfeit  the  office  upon 
conviction  is  too  clear  to  be  disputed. 

There  is  nothing  else  material  to  be  remarked  upon  but 
the  provision  in  the  10th  section  of  49  Geo.  III.,  ch.  126, 
which  is  that  nothing  in  that  act  contained  (nor  by  conse- 
quence any  thing  contained  in  5  &  6  Ed.  VL,  ch.  16,)  shall 
extend,  or  be  construed  to  extend,  to  prevent  or  make  void 
any  deputation  .to  any  office  in  any  case  in  which  it  is  lawful 
to  appoint  a  deputy,  or  any  agreement,  contract,  bond,  or 
assurance,  lawfully  made  in  respect  of  any  allowance,  salary, 
or  payment,  made  or  agreed  to  be  made  by  or  to  such  princi- 
pal or  deputy,  respectively,  out  of  the  fees  or  profits  of  such 
office. 

Some  attempt  was  made  at  the  trial  to  shew  this  to  have 
been  an  agreement  of  that  kind,  but  the  weight  of  evidence 
was  to  the  contrary,  and  the  jury  found  that  the  agreement 
was  such  as  was  alleged  in  the  pleadings  :  namely,  that  the 
deputy  was  to  pay  £300  annually,  by  quarterly  payments 
in  advance,  not  out  of  the  fees  of  the  office,  but  absolutely  and 
unconditionally. 

If  the  defendant  had  agreed  to  pay  his  deputy  a  certain 
sum  of  money  annually  for  acting  as  his  deputy,  either  in 
regard  to  all  his  ministerial  duties  or  a  part  of  them,  or  had 
agreed  to  give  him  a  certain  portion  of  the  fees,  or  to  take 
from  him  a  certain  portion  of  the  fees,  or  a  certain  fixed  sum 
annually  out  of  the  fees,  he  would  not  have  brought  himself 
within  the  statute,  nor  done  any  thing  illegal. 

We  can  easily  believe  that  he  was  ignorant,  as  he  says  he 
was,  that  the  particular  arrangement  which  he  did  make  with 
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his  deputy  was  contrary  to  law,  and  if  he  was  not  aware  of 
the  provisions  contained  in  these  statutes,  we  can  also  readily 
believe  that  it  did  not  occur  to  him  that  there  was  any  thing 
objectionable  in  the  method  which  he  adopted  of  remunerat- 
ing his  deputy.  In  that  respect  there  is  a  great  difference 
between  what  was  done  in  the  present  case  and  the  buying 
and  selling  of  an  office  of  this  kind.  The  latter  could  hardly 
seem  to  be  a  right  thing  to  do,  if  there  had  never  been  a 
statute  passed  on  the  subject.  What  was  done  by  this  de- 
fendant might  be  done  by  many  people,  we  think)  of  good 
intelligence,  without  its  occurring  to  them  that  they  were 
doing  any  thing  injurious  or  dangerous  to  the  public.  Yet 
it  is  evident  that  great  evils  must  have  been  found  at  an 
early  period  to  have  arisen  in  England  from  selling  deputa- 
tions of  offices  connected  with  the  administration  of  justice, 
for  a  certain  fixed  sum  to  be  paid  for  the  deputation,  without 
regard  to  what  the  legal  emoluments  of  the  office  might 
amount  to ;  and  we  can  see  clearly  the  abuses  to  which  such 
arrangments  might  lead,  when  they  are  pointed  out,  as  they 
have  been  in  several  of  the  cases  which  have  been  decided  in 
England  upon  this  statute.  It  can  have  been  no  imaginary 
evil  that  the  legislature  applied  themselves  to  guard  against 
by  one  of  the  most  elaborate,  precise,  and  carefully  framed 
acts  to  be  found  amons:  the  British  statutes. 

And  at  any  rate  where  prohibitions  are  in  language  so 
explicit  we  are  bound  to  carry  them  into  effect,  and  cannot 
be  swayed  by  any  opinions  we  may  form  of  r,he  adequacy  of 
the  motives  wliich  lead  to  them. 

That  the  proceeding  by  scire  facias  is  one  suited  to  the 
case  is  clear,  we  think,  although  the  defendant  has  not  a 
freehold  interest  in  the  office. 

We  refer  on  that  point  to  Cora.  Dig.  "  Officer,"  K.  8,  11, 
12,  14,  and  to  our  statute  ch.  21,  Consol.  Stats.  U.  C. ;  and 
to  the  following  authorities  as  bearing  on  this  particular  case, 
Com.  Dig.  "Officer,"  K.  1;  Godolphin  v.  Tudor,  (1  Salk. 
468  ;  ()  Mod.  234  ;)  Gulliford  v.  De  Cardonell,  (1  Salk.  466  ;) 
Garforth  v.  Fearon,  (1  H.  Bl.  331 ;)  Ellis  v.  Euddle,  (2 
Lev.  151,)  Bac.  Abr.  "  Offices  and  Officers"  F. 

We  give  judgment  for  the  Crown  upon  the  special  case^ 
and  we  discharge  the  rule  nisi. 
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Rice  v.  James  DouaLAS  Wells,  James  Pendleton  Wells, 
AND  Rupert  Mears  Wells. 

Agreement — Construction — Covejiant  to  present  papers  personally  to  Ins.  Co. 

Defendants  by  agreement  covenanted  to  pay  the  plaintiff  $961.35,  and  by 
the  same  agreement  it  was  made  a  condition  that  the  plaintiff  should 
allow  his  name  to  be  used  in  prosecuting  a  claim  in  which  defendants 
were  interested,  against  a  mutual  insurance  company :  that  he  would  per- 
sonally present  his  particulars  of  loss,  with  the  usual  affidavits  and  cer- 
tificates required  by  the  company,  whenever  requested  in  writing  so  to  do 
by  any  of  the  parties  to  the  agreement ;  and  that  if  the  cl  ^  im  should  be 
defeated  by  any  gross  negligence  of  the  plaintiff  then  this  agreement 
should  be  void.    In  an  action  upon  defendants'  covenant: 

Held,  that  it  was  not  necessary  that  the  plaintiff  should  present  the  necessary 
papers  in  person  to  the  company,  or  on  the  precise  day  named  by  defen- 
dants ;  and  that  he  must  be  held  to  have  performed  the  condition  upon 
the  evidence  set  out  below,  which  shewed  that  the  papers  furnished  by 
him  were  not  objected  to,  and  that  the  claim  was  not  defeated  owing  to 
their  insufficiency. 

Action  on  a  covenant  in  a  deed,  dated  24th  June,  1859^ 
wliereby  defendants  promised  to  pay  to  the  plaintiff  the 
sum  of  $961  35c.,  with  interest,  one  year  after  date.  The 
plaintiff  alleged  performance  of  all  conditions  precedent  on 
his  part,  and  non-payment  by  defendants. 

The  defendants,  by  James  Douglas  Wells,  their  attorney, 
set  out  the  whole  agreement,  containing  the  covenant  sued 
on,  and  various  recitals  relating  to  transactions  between  the 
plaintiff  and  James  Douglas  Wells,  in  purchasing  oats  for  the 
plaintiff,  one  of  which  was  that  for  the  purpose  of  having  the 
accounts  settled,  and  the  balance  due  from  the  said  James 
Douglas  Wells  better  secured  to  him,  he,  the  plaintiff,  agreed 
to  lose  and  quit  claim  $1000  out  of  the  money  so  due  and 
payable  to  him,  on  the  following  understanding  and  agree- 
ment :  1.  That  the  said  James  Douglas  Wells  should  give 
his  promissory  note  at  thirty  days  to  the  said  David  Rice  for 
$256,  the  receipt  of  which  note  was  thereby  acknowledged. 
2.  That  the  said  James  Douglas  Wells  should  give  his  promis- 
sory note  for  $700  at  ninety  days,  endorsed  by  the  said 
James  Pendleton  Wells,  the  receipt  of  which  note  was  also 
acknowledged.  3.  That  the  parties  of  the  1st,  2nd,  and  3rd 
parts,  in  the  said  agreement,  (the  defendants,)  should  enter 
into  a  joint  and  several  agreement  for  the  payment  upon 
certain  conditions  of  $961  35c.  And  it  was  thereby  agreed, 
for  and  in  consideration  of  the  premises,  that  defendants  be- 
came jointly  and  severally  bound  to  pay  unto  the  plaintiff^ 
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his  executors  or  administrators,  one  year  from  the  date 
thereof,  with  interest  at  the  rate  of  six  per  cent,  the  sum  of 
$961  35c.,  upon  these  conditions,  which  were  conditions  pre- 
cedent and  essential  to  the  contract,  namely,  that  the  said 
David  E-ice  would  permit  his  name  in  the  meantime  to  be 
used  by  the  defendants  on  all  lawful  occasions  or  instances,  in 
effecting  a  compromise  with  or  prosecuting  the  Mutual  Fire 
Insurance  Company  of  Prescott :  that  he  would  personally 
present  his  particulars  of  loss  with  the  usual  affidavits  and 
certificate  required  by  the  company,  whenever  requested  in 
writing  so  to  do  by  any  of  the  parties  thereto :  that  he 
would  furnish,  when  required,  any  affidavits  of  parties  resid- 
ing in  the  United  States,  touching  the  dispute  with  the  said 
insurance  company,  which  might  be  reasonably  required  in 
the  premises :  that  he  would  bring  or  cause  to  be  brought 
from  the  United  States  such  witnesses  residing  therein  as 
might  be  supposed  to  support  the  said  claim  at  the  trial  of 
the  cause  :  that  he  would  also,  when  required  by  an  order  of 
court  or  of  a  judge,  attend  at  such  places  in  Canada' as  were 
therein  named,  for  the  purpose  of  being  interrogated  in  the 
matter  of  the  claim,  should  the  same  be  prosecuted  by  suit 
or  otherwise  :  that  the  said  Rice  would  not  make  any  com- 
promise with,  nor  commence  any  suit  against  the  said  com- 
pany, without  the  consent  in  writing  of  the  party  thereto, 
Rupert  Mears  Wells,  first  had  and  obtained ;  and  that  he 
released  to  the  said  party  of  the  first  part  (James  D.  Wells) 
all  claims  or  demands  v/hich  he  might  have  against  him, 
granting  a  full  receipt  and  discharge  for  the  same. 

The  agreement  contained  a  release  to  James  Douglas  Wells 
of  all  claims,  demands,  dues,  cause  and  causes  of  action, 
which  the  plaintiff  might  have  against  him  in  respect  of  the 
transactions  therein  referred  to,  and  provided  that  the  costs 
of  any  suit  against  the  insurance  company  on  their  policy  of 
insurance  was  to  be  borne  by  the  defendants  or  taken  from 
the  amount  recovered  ;  and  it  was  further  understood  that 
should  the  said  claim  against  the  said  company  be  defeated 
through  any  gross  negligence  or  fault  of  the  plaintiff  (Rice) 
after  the  date  of  that  agreement,  then  that  the  said  articles 
of  agreement  should  be  null  and  void. 
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The  defendants,  after  setting  out  the  agreement,  in  their 
first  plea,  set  out  as  a  condition  precedent  to  their  paying  the 
money,  that  the  plaintiff  had  agreed  personally  to  present 
his  particulars  of  loss,  with  the  usual  affidavits  and  certificate 
required  by  the  insurance  company,  whenever  requested  so 
to  do  in  writing  by  any  of  the  defendants,  but  that  he  did 
not  present  such  particulars  of  his  loss  and  affidavits  as  were 
and  are  required  by  the  said  company,  although  duly  re- 
quested in  writing  so  to  do,  and  thereby  failed  in  the 
performance  of  the  said  condition. 

Second  plea. — That  although  duly  requested  in  writing, 
according  to  the  meaning,  intent,  and  letter  of  the  said  con- 
dition in  the  said  agreement  contained,  yet  the  plaintiff  did 
not  personally  present  the  certificate  mentioned  in  the  said 
articles  of  agreement,  according  to  the  said  condition  and 
request,  and  thereby  failed  in  the  performance  of  the  said 
condition. 

Third 'plea. — That  although  duly  requested  in  writing,  yet 
the  plaintifi"  did  not  present  the  said  certificate  of  a  magis- 
trate most  contiguous  to  the  said  fire,  mentioned  in  the  said 
articles  of  agreement,  upon  the  day  or  within  the  time  men- 
tioned and  limited  in  the  request  in  writing  given  him, 
according  to  the  condition  contained  in  the  said  articles  of 
agreement,  and  thereby  failed  in  the  performance  of  the  said 
condition. 

Fourth  plea, — That  it  was  provided  and  understood  in  the 
said  agreement,  that  should  the  aforesaid  claim  against  the 
said  insurance  cdmpany  be  defeated  through  any  gross  neg- 
ligence or  fault  of  the  plaintiff  after  the  date  of  the  said 
agreement,  then  that  the  said  agreement  should  be  null  and 
void ;  yet  the  plaintiff  has  violated  the  said  provision  or 
understanding,  and  by  his  own  fault  has  caused  the  said 
claim  against  the  said  company  to  be  defeated,  and  has 
thereby  rendered  the  said  agreement  upon  which  this  action 
was  brought  null  and  void. 

The  defendants  took  issue  on  all  these  pleas. 

At  the  trial,  before  Bobinson,  C.  J.,  at  Cornwall,  the  plain- 
tiff called  witnesses  to  prove  performance  of  the  conditions 
precedent. 
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Mr.  McNeil  Clarke  proved  that  he  saw  the  plaintiff  at  Pres- 
cot,  in  June  last :  that  he  got  a  statement  drawn  of  the 
particulars  of  loss  by  fire,  to  be  presented  to  the  Mutual  Insu- 
rance Company,  and  that  it  was  furnished  :  that  Mr.  Patton, 
the  secretary,  read  it,  and  said  the  claim  seemed  a  fair  one: 
that  no  objection  was  made  to  the  statement.  The  statement 
and  affidavit  of  particulars  of  loss  were  delivered  at  the  insu- 
rance company's  office  at  the  same  time.  Afterwards  the 
witness,  Clarke,  received,  he  thought,  on  the  6th  July,  the 
magistrate's  certificate  of  the  fire,  loss,  &c.,  and  delivered 
them  at  the  insurance  office.  He  could  not  say  whether  the 
one  shewn  to  him  on  the  trial  in  the  hand-writing  of  Mr. 
Lyons  was  the  same  or  not.  It  was  dated  on  the  same  day, 
2nd  July,  and  was  received  by  mail.  The  certificate  was 
from  Zephaniah  Hersey.  This  witness  was  then  a  student 
with  Mr.  Lyons.  The  fire  was  on  the  4th  of  May,  1859, 
and  on  the  29th  of  June  the  papers  were  delivered  at  the  insu- 
rance office.  The  witness  wrote  the  statement  shewn  to  'him 
of  that  date. 

Mr.  Hiram  Johnson,  of  Hawkesbury,  proved  that  on  the 
29th  of  June  he  received  a  letter  from  the  plaintiff  enclosing 
a  policy  of  insurance,  and  requesting  him  to  deliver  the  pa- 
pers accompanying  it  to  R.  M.  Wells,  one  of  the  defendants, 
and  to  ask  him  if  the  papers  were  correct.  The  letter  also 
enclosed  a  certificate,  which  the  witness  was  requested  to 
take  to  the  nearest  magistrate  and  get  him  to  sign  it.  John- 
son, on  the  morning  of  the  29th,  shev/ed  all  the  papers 
received  by  him  to  R.  M.  Wells,  and  told  him  the  plaintiff 
wished  to  know  if  they  were  all  right,,  to  which  Wells  replied, 
"  These  are  what  I  want,"  after  having  examined  them.  On 
the  2nd  of  July  the  witness  gave  the  certificate,  which  he  was 
requested  to  have  signed  by  the  nearest  justice  of  the  peace, 
to  R.  M.  Wells,  and  went  with  him  to  the  office  of  Z.  Hersey, 
Esq.,  and  saw  the  certificate  signed  by  Mr.  Hersey,  at  the 
request  of  R.  M.  Wells.  On  being  signed  Mr.  Johnson  for- 
warded them  by  mail  to  Mr.  Lyons  at  Prescott,  by  whom 
the  statement  of  loss  and  affidavit  had  been  prepared  and 
deposited  in  the  insurance  office  on  the  29th  of  June.  The 
policy  and  statement  received  from  the  plaintiff  by  Johnson 
•vrere  delivered  to  Mr.  R.  M.  Wells,  and  left  with  him. 
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On  cross-examination  the  witness  stated  that  the  original 
statement,  verified  by  affidavit,  was  left  in  the  office  at  Pres- 
cott,  and  copies  of  the  statement  so  furnished  and  affidavit 
were  sent  down  to  him,  to  be  shewn  to  R.  M.  Wells,  that  he 
might  read  them,  and  say  whether  all  was  right ;  and  that 
when  E.  M.  Wells  read  them  he  said  all  was  right — that 
was  what  he  wanted. 

Mr.  Reynolds,  the  secretary  of  the  insurance  company, 
proved  the  writing  of  Mr.  Patton,  the  former  secretary,  on 
the  statement,  and  that  all  the  papers  produced  on  the  trial 
were  found  amongst  the  papers  in  the  insurance  company's 
office. 

Mr.  Knapp,  the  agent  of  the  company,  proved  that  the 
plaintiff  had  a  claim  before  Mr.  Patton,  the  secretary  of  the 
company,  for  oats  insured  and  lost,  and  that  he  saw  the  plain- 
tiff's  statement  before  the  board  :  that  he  had  been  sent  to 
ascertain  the  facts  of  the  loss  :  that  the  plaintiff  and  James 
D.  Wells  came  to  him  two  or  three  days  after  the  fire,  and 
that  he,  witness,  ascertained  that  the  building  could  not  con- 
tain 6,000  bushels  of  oats;  but  that  Wells  claimed  for  11,000 
bushels  in  the  building,  and  afterwards  for  9,000:  that  there 
was  also  an  insurance  in  another  office,  and  a  claim  on  it, 
and  that  the  witness  found  that  the  statement  and  affidavit 
given  in  that  case  differed  materially  from  that  which  the 
Prescott  company  had  received. 

The  witness  Knapp  stated  further,  that  the  opposition  to 
the  claim  on  the  policy  by  the  Prescott  company  was  not  on 
account  of  any  defect  in  form  in  the  statement  and  affidavit, 
though  he  had  said  that  a  written  notice  of  loss  had  not  been 
delivered  in  time;  and  he  had  told  the  plaintiff  that  he 
thought  the  company  would  never  pay,  on  account  of  an 
attempt  at  fraud  in  regard  to  the  quantity  of  oats  said  to  be 
consumed :  that  the  statement  and  certificate  he  thought 
were  satisfactory,  and  he  saw  nothing  wrong  in  them,  and 
the  company  never  exacted  any  others :  that  the  company 
stood  upon  the  merits,  on  the  ground  of  fraud. 

On  cross-examination,  Knapp  said  that  the  secretary  of 
the  company  did  not  decide  on  the  sufficiency  of  documents : 
that  the  board  decided  upon  them :  that  an  action  was  brought 
in  the  name  of  Rice,  against  the  company,  for  the  loss  of  the 
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oats,  and  they  employed  Mr.  Richards  to  defend  it :  that  he, 
the  witness,  told  Mr.  Richards  that  a  written  notice  of  loss 
had  not  been  given  within  thirty  days,  and  Mr.  Richards 
seemed  to  think  that  the  want  of  such  notice  would  be  a 
defence ;  but  the  defence  principally  relied  on  was  the  fraud 
in  regard  to  the  loss  :  that  he  never  heard  a  question  raised 
as  to  the  sufficiency  of  the  statement  and  affidavit. 

After  the  appearance  of  the  defendants  in  the  action  it 
was  not  proceeded  with. 

Other  affidavits  were  put  in  by  Wells  :  that  when  the  wit- 
ness told  the  plaintiff  that  the  company  were  resisting  because 
they  were  satisfied  there  was  fraud  in  the  statement,  that 
there  had  been  a  short  delivery  of  oats  by  Wells,  the  plaintiff 
said  he  did  not  care  whether  the  defendants  recovered  or  not. 

For  the  defendants,  it  was  proved  that  a  letter  from  R.  M. 
Wells  was  delivered  to  the  plaintiff  on  the  day  of  its  date, 
27th  of  June,  in  which  R.  M.  Wells  stated  that  he  thought 
it  highly  expedient,  as  so  much  delay  had  already  taken 
place,  that  the  particulars  of  the  loss  sustained  by  the  plain- 
tiff in  consequence  of  the  late  fire  at  Hawkesbury  should  be 
put  in  as  soon  as  possible,  the  sooner  the  better  :  that  the 
plaintiff  must  take  it  to  the  office  of  the  secretary  of  the 
insurance  company,  together  with  the  magistrate's  certificate, 
required  by  the  condition  of  the  policy:  that  Mr.  Wells 
would  be  at  Prescott  on  Monday  then  next,  and  as  the  appli- 
cation should  be  made  before  that,  it  would  be  necessary 
that  the  plaintiff  should  present  the  papers  on  the  Saturday 
next  at  the  farthest.  The  letter  then  pointed  out  to  the  plain- 
tiff what  the  application  should  specify :  1st,  the  quantity  of 
oats  stored  for  the  plaintiff  in  the  building,  which  were  pur- 
chased by  and  delivered  for  him  there.  2nd.  The  quantity 
stored  by  J.  D.  Wells  for  the  plaintiff  in  said  building  at  the  time 
of  the  fire,  to  the  best  of  plaintiff's  knowledge  and  belief. 

Mr.  Reynolds,  the  secretary  of  the  insurance  company,  was 
called  as  to  the  sufficiency  of  the  statement  and  papers  sent 
in  to  the  insurance  company,  and  he  said  he  thought  they 
were  not  in  conformity  with  the  condition  of  the  policy, 
because  not  positive,  only  from  belief,  founded  on  information 
of  others. 
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Upon  the  evidence,  the  learned  Chief  Justice  directed  the 
jury  that  the  plaintiff  was  entitled  to  a  verdict  upon  the 
issues,  and  a  verdict  was  rendered  for  the  plaintiff  for 
$1043.03. 

Pringle,  for  the  defendants,  objected  to  the  sufficiency  of 
the  statement  and  affidavit  sent  in  by  the  plaintiff  to  the  insur- 
ance company,  and  to  the  direction  of  the  learned  Chief 
Justice  to  the  jury,  that  Rice's  undertaking  to  deliver  papers 
personally  meant  nothing  more  than  that  he  should  deliver 
or  cause  to  be  delivered  to  the  insurance  company  or  its 
agent  personally. 

He  further  objected  that  putting  particulars  of  loss  and 
affidavit,  or  other  documents,  into  the  post  office,  or  sending 
them  by  any  other  way  by  which  they  might  reach  the  insur- 
ance company,  could  not  be  considered  a  compliance  with 
the  condition  precedent,  to  be  performed  by  the  plaintif!  per- 
sonally, to  present  such  particulars  and  other  documents 
whenever  requested  in  writing  so  to  do  by  any  of  the  defen- 
dants. 

These  objections  were  overruled,  the  learned  Chief  Justice 
holding  that  as  to  time  the  word  "  whenever"  referred  to  the 
time  of  request,  and  not  of  performance. 

Adam  Wilson,  Q.  C,  obtained  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  granted,  on  the  groands  that 
the  plaintiff  did  not  prove  that  he  presented  such  particu- 
lars of  his  loss  and  affidavit  as  were  required,  although 
duly  requested  so  to  do,  nor  did  the  plaintiff  personally 
present  the  certificate  mentioned  in  the  agreement  according 
to  the  terms  thereof,  nor  within  the  time  provided  for  pre- 
senting the  same.  And  for  that  there  was  misdirection  on 
the  part  of  the  learned  Chief  Justice,  in  informing  the  jury 
that  the  plaintiff  had  duly  performed  his  said  agreement  in 
other  respects,  or  that  there  was  evidence  from  which  they 
might  find  so. 

J.  S,  Macdonald,  Q.  C,  for  the  plaintiff,  shewed  cause,  and 
cited  Piatt  v.  Gore  District  Mutual  Ins.  Co.,  9  C,  P.  405. 
Adam  Wilsony  Q.  C,  supported  his  rule,  relying  on  the 
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evidence  as  shewing  that  the  plaintift'  had  not  performed  the 
conditions  precedent  mentioned  in  the  defendants'  pleas,  and 
therefore  was  not  entitled  to  recover. 

McLean,  J. — The  agreement  sued  on  bears  date  on  the 
24th  day  of  June,  1859,  and  on  the  27th,  R.  M.  Wells,  one 
of  the  defendants,  wrote  to  the  plaintiff,  who  was  then  at 
Hawkesbury,  in  reference  to  the  sending  to  the  office  of  the 
secretary  of  the  insurance  company  at  Prescott  the  particu- 
lars of  loss  sustained  in  consequence  of  the  fire,  together  with 
the  magistrate's  certificate  required  by  the  condition  of  the 
policy,  and  that  it  would  be  necessary  that  the  plaintiff 
should  present  the  papers  on  Saturday  then  next,  at  the 
farthest. 

The  plaintiff  had  agreed  that  he  would  personally  present 
his  particulars  of  loss,  mth  the  usual  affidavits  and  certificate 
required  by  the  insurance  company,  whenever  requested  in 
writing  so  to  do  by  any  of  the  defendants.  On  receiving  such 
request,  the  plaintiff  was  entitled  to  a  reasonable  time  to  do 
what  he  had  undertaken;  but  the  defendants  contend  that  by 
the  terms  of  the  agreement  he  was  bound  to  do  so  at  any 
precise  day  and  hour  which  either  of  them  might  choose  in 
writing  to  prescribe,  and  they  further  insist  that  he  was 
bound  to  deliver  the  documents  with  his  own  hands,  at  the 
insurance  office  at  Prescott,  at  such  time  as  might  be  pointed 
out  to  him. 

On  the  29th  of  June,  two  days  after  the  receipt  of  R.  M. 
Wells'  letter  of  the  27th  of  June,  the  plaintiff  was  at  Pres- 
cott, and  gave  in  at  the  insurance  office  a  statement  verified 
on  oath,  as  directed  by  Mr.  R.  M.  Wells,  according  to  the 
best  of  his  knowledge  and  belief,  of  the  particulars  of  his 
loss  under  the  policy  obtained  from  the  Mutual  Fire  Insu- 
rance Company  of  Prescott.  The  statement  and  affidavit 
were  received  by  the  secretary  of  the  company  without 
objection,  and  without  remark,  except  that  it  appeared  to  be 
a  fair  claim.  On  the  day  the  statement  of  loss  and  affidavit 
were  given  in  at  Prescott,  a  certificate  to  be  signed  by  the 
justice  of  the  peace  most  contiguous  to  the  fire  was  shewn  to 
R.  M,  Wells  at  Hawkesbury  or  VanKleck's  Ilillj  together 
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with  copies  of  the  documents  furnished  to  the  insurance 
company,  with  a  view  of  seeing  whether  they  were  such  as 
he  approved  of,  and  he  then  said  they  were  all  right,  they 
were  what  he  wanted. 

The  certificate  of  the  justice  of  the  peace  was  taken  by  the 
plaintiff's  agent  and  R.  M.  Wells  to  the  justice  of  the  peace 
on  Saturday,  the  2nd  of  July,  and  signed  at  the  request  of 
the  latter,  and  forthwith  forwarded,  to  be  given  in  to  the 
insurance  company  at  Prescott.  Its  receipt  and  sufficiency 
were  acknowledged  by  the  insurance  company,  and  though 
an  action  was  instituted  against  the  company  by  the  defen- 
dants, in  the  name  of  the  plaintiff,  no  objection  was  ever 
urged  on  the  part  of  the  company  that  the  documents 
received  by  them  were  insufficient,  or  were  received  too  late. 

The  statement  of  loss  and  affidavit  by  the  terms  of  the 
policy  required  to  be  delivered  to  the  directors  or  secretary 
within  thirty  days  after  the  fire  occurred,  and  they  were  so 
delivered.  The  certificate  under  the  hand  and  seal  of  the 
magistrate  most  contiguous  to  the  place  of  the  fire  was 
delivered  on  the  2nd  of  July,  or  within  a  few  days  after,  but 
as  to  that  no  particular  time  was  limited  by  the  policy  within 
which  it  was  required  to  be  delivered,  so  that  the  recovery 
of  the  amount  insured  could  not  be  jeopardised  by  any  delay. 
Whether  that  document  was  presented  by  the  plaintiff  per- 
sonally at  the  insurance  office,  or  delivered  by  another  at  his 
desire,  does  not  distinctly  appear :  in  either  case  it  must,  I 
think,  be  regarded  as  a  personal  service  on  his  part,  and  a  sub- 
stantial compliance  with  the  terms  of  the  conditions,  which 
almost  appear  as  if  framed  with  a  view  to  some  ulterior  object 
beyond  the  mere  delivery  of  the  documents  in  proper  time 
at  the  insurance  office. 

The  plaintiff  by  the  agreement  relinquishes  to  James  D. 
Wells  $1000  of  his  demand,  for  the  purpose  of  procuring  a 
settlement,  with  security,  for  the  balance  due  him,  and  the 
defendants  now  endeavor  to  defeat  his  claim  for  that  balance, 
by  setting  up  as  a  defence  his  non-compliance  with  conditions 
to  which  they  attach  or  attempt  to  attach  a  meaning  wholly 
inconsistent  with  the  justice  of  the  case. 

The  last  plea  alleges  that  the  plaintiff  has  violated  the 
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agreement,  and  by  his  own  fault  has  caused  the  claim  against 
the  insurance  company  to  be  defeated,  by  reason  of  which 
the  agreement  has  become  null  and  void,  but  it  is  manifest 
that  if  the  claim  has  been  defeated  the  fault  lies  some  where 
else  than  with  the  plaintiff. 

I  think  that  on  the  evidence  the  plaintiff  is  entitled  to 
recover,  and  that  the  rule  for  a  new  trial  must  be  discharged. 

Burns,  J. — The  contract  is,  that  the  plaintiff  "  will  per- 
sonally present  his  particulars  of  loss,  with  the  usual  affidavits 
and  the  certificate  required  by  the  company,  whenever 
requested  in  writing  so  to  do  by  any  of  the  parties  hereto  of 
the  first,  second,  and  third  parts." 

The  second  plea  is,  that  although  duly  requested,  accord- 
ing to  the  meaning,  intent  and  letter  of  the  said  condition  in 
the  said  articles  of  agreement  contained,  yet  the  plaintiff  did 
not  personally  present  the  certificate  mentioned  in  the  articles 
of  agreement,  according  to  the  condition. 

The  third  plea  the  same,  adding  that  the  certificate  meant 
was  one  signed  by  the  magistrate  most  contiguous  to  the  fire, 
and  that  the  plaintiff  did  not  do  it  upon  the  day  or  within 
the  time  mentioned  and  limited  in  the  request  in  writing, 
given  according  to  the  condition  contained  in  the  articles  of 
agreement. 

There  is  nothing  in  the  agreement  obliging  the  plaintiff  to 
be  present  personally  at  any  particular  time,  or  upon  any 
particular  day,  so  that  plea  was  not  proved  so  far  as  those 
allegations  go. 

The  defendant's  letter  of  request  to  deliver  the  papers  and 
documents  necessary  to  sustain  the  proofs  is  in  these  words  : 
"  You  must  take  it  to  the  office  of  the  secretary  of  the  insur 
ance  company,  together  with  the  magistrate's  certificate, 
required  by  the  condition  of  the  policy.  Mr.  Wells  will  be 
in  Prescott  on  Monday  next,  and  as  the  application  should 
be  made  before  that  it  will  be  necessary  that  you  should  pre- 
sent the  papers  on  Saturday  next  at  the  furthest." 

There  is  not  a  word  in  this  request  which  necessarily 
implies  that  the  plaintiff  should  personally  be  present.  lie 
is  requested  to  take  the  paper  to  the  office,  but  I  imagine 
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that  ninety-nine  persons  out  of  a  hundred  would  suppose  that 
such  a  request  was  complied  with  by  sending  his  servant,  or 
any  person  whom  he  could  rely  upon,  to  deliver,  and  who 
did  deliver  the  papers  at  the  office  of  the  secretary  of  the 
company.  So  in  the  same  way  with  the  expression,  you 
should  present  the  papers  on  Saturday.  In  common  par- 
lance no  one  would  understand  these  expressions  to  mean 
that  it  was  absolutely  necessary  that  the  plaintiff  should  do 
these  acts  in  person.  If  the  defendant  meant  to  convey  to 
the  plaintiff  that  his  personal  presence  was  required  with  the 
documents,  he  should  either  have  used  the  precise  words  used 
in  the  covenant,  or  words  to  that  effect,  that  would  leave  no 
room  for  doubt. 

I  think  the  verdict  is  right,  and  that  the  jury  were  well 
warranted  in  the  belief  that  the  pleas  were  not  proved. 

EoBiNSON,  C.  J.,  concurred. 

Kule  discharged. 


Abbott  v.  Skinner  et  al. 

Award— Construction — Pleading. 

An  award  made  in  March,  1860,  directed  that  defendants  should  pay  the 
plaintiff  one-fifth  of  all  the  expenses  that  might  be  incurred  by  him  after 
the  1st  of  October  then  next,  for  the  mutual  benefit  of  the  plaintiff  and 
defendants,  in  repairing  a  certain  water-wheel,  flume,  bulkhead,  &c.,  the 
plaintiff"  to  have  the  right  to  say  what  repairs  should  be  done;  that  the 
plaintiff  should  render  to  defendants  monthly  accounts,  properly  vouched 
for,  of  the  expense  of  such  repairs,  and  within  one  month  from  the  time 
of  rendering  the  same  defendants  should  pay  one-fifth  of  the  amount  there- 
of to  the  plaintiff ;  and  it  was  further  awarded,  that  should  it  be  deemed 
necessary  to  put  in  a  new  wheel,  &c.,  before  the  1st  of  October  then  next, 
defendants  should  pay  one-fifth  of  the  expense  incurred  therein,  on  an 
account  for  the  same  being  rendered  to  defendants,  and  vouched  for,  as 
before  stated  in  said  award  for  the  proportion  of  future  repairs. 

Held,  affirming  the  judgment  of  the  county  court,  that  defendants  were 
bound  to  pay  monthly  for  the  expense  of  a  new  wheel,  in  the  same  manner 
as  for  the  other  repairs;  that  the  plaintiff'  had  the  right  to  judge  of  the 
necessity  therefore;  and  tbat  in  declaring  upon  the  award  it  was 
sufiBcient  to  aver  that  it  was  deemed  necessary,  and  that  the  plaintiff 
proceeded  to  put  it  in,  as  by  the  award  he  might  do. 

Appeal  from  the  county  court  of  Frontenac,  Lennox,  and 
Addington. 

The  plaintiff  sued  defendants  upon  an  award  made  on  the 
24th  of  March,  1860,  by  three  arbitrators,  by  which  he 
alleged  it  was,  amongst  other  things,  directed  that  the  defen« 
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dants  should  pay  to  the  plaintiff  one-fifth  of  all  the  expenses 
that  might  bj  him,  the  said  plaintiff,  be  necessarily  incurred 
after  the  first  day  of  October  then  next  ensuing,  for  the 
mutual  benefit  of  the  plaintiff  and  defendants,  in  renewing  or 
repairing  the  water-wheel,  flume,  bulkhead,  head-gates,  dams, 
or  any  other  expenses  that  might  be  incurred  for  the  mutual 
benefit  of  the  said  plaintiff  and  defendants,  and  that  the  said 
plaintiff  should  have  the  right  to  say  what  repairs  should  be 
done;  and  further,  that  the  plaintiff  should  render  to  the 
defendants  monthly  accounts,  properly  vouched  for,  of  the 
expense  of  such  repairs  incurred  as  aforesaid  ;  and  that  with- 
in one  month  from  the  time  of  rendering  such  accounts, 
vouched  for  as  aforesaid,  the  said  defendants  should  pay  one- 
fifth  of  the  amount  thereof  to  the  said  plaintiff ;  and  that  the 
said  arbitrators  further  awarded,  that  should  it  be  deemed 
necessary  for  the  mutual  benefit  of  the  said  plaintiff  and 
defendants  to  put  in  a  new  wheel,  flume,  and  bulkhead,  or  any 
of  them,  before  the  first  day  of  October  then  next  ensuing, 
then  that  the  said  defendants  should  pay  one-fifth  of  the 
expense  incurred,  upon  an  account  for  the  same  being  rendered 
to  the  defendants,  and  vouched  for,  as  was  before  stated  in 
said  award  as  hereinbefore  mentioned  for  the  proportion  of 
future  repairs. 

And  the  plaintiff  averred  that  it  was  deemed  necessary  for 
the  mutual  benefit  of  the  plaintiff  and  defendants  to  put  in  a 
new  wheel,  flume,  and  bulkhead,  before  the  first  day  of  October 
next  after  said  award,  and  that  he,  the  said  plaintiff,  pro- 
ceeded to  put  in  a  new  wheel,  flume,  and  bulkhead,  as  by 
said  award  he  might  do ;  and  that,  in  accordance  with  said 
award,  a  monthly  account  of  the  expenses  incurred  for  the 
same,  so  far  as  they  were  incurred  during  the  month  of 
August,  to  wit,  the  month  of  August,  1860,  properly  vouched 
for,  amounting  to  the  sum  of  $685.51  in  the  whole,  was  duly 
rendered  by  the  plaintiff  to  the  defendants,  and  thereupon 
the  defendants,  by  virtue  of  the  said  award,  became  liable  to 
pay  to  the  plaintiff  in  one  month  from  the  time  of  rendering 
such  account  one-fifth  of  the  amount  thereof,  to  wit,  the  sum 
of  $137.70,  and  although  one  month  had  elapsed  before  the 
commencing  of  this  suit  since  rendering  said  account  to  the 
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defendants,  vouched  for  as  aforesaid,  yet  said  \defendants 
had  not  paid  one-fifth  of  the  amount  thereof,  amounting  to 
said  sum  of  $137.70  or  any  part  thereof,  as  by  said  award  it 
is  awarded  that  they  should  do. 

The  defendants  demurred,  on  the  grounds,  1st,  that  it 
appears  that  the  defendants'  share  of  the  expense  of  the 
therein  mentioned  new  wheel,  &c.,  was  to  be  paid  upon  an 
account  of  the  expense  incurred  for  the  same  being  rendered 
to  the  defendants,  but  the  declaration  does  not  allege  that 
such  an  account  was  delivered,  but  alleges  only  that  an  ac- 
count of  part  of  the  said  expenses  was  delivered  ;  namely,  so 
far  as  they  were  incurred  in  the  month  of  August. 

2ndly.  That  the  said  part  of  the  said  declaration  is 
ambiguous,  and  of  doubtful  meaning,  in  this,  that  it  does  not 
allege  by  whom  the  said  new  wheel,  &c.,  were  to  be  deemed 
necessary,  and  it  is  uncertain  whether  the  plaintiff  means  to 
allege  that  the  plaintiff  and  defendants  concurred  as  to  such 
necessity,  or  that  the  same  were  in  fact  necessary,  or  how 
necessary. 

The  cause  was  argued  in  the  court  below  by  Gr.  L.  Mowat, 
for  the  demurrer ;  and  B.  M.  Bi-ittoriy  contra,  and  the  fol- 
lowing judgment  pronounced : 

McKenzie,  J. — I  am  of  opinion  that  the  declaration  is 
sufficient,  and  that  the  plaintiff  is  entitled  to  the  judgment  of 
the  court. 

By  the  award  declared  upon  the  defendants  are  ordered  to 
pay  to  the  plaintiff  one-fifth  part  of  all  expenses  that  might 
be  necessarily  incurred  by  him  after  the  first  day  of  October, 
in  renewing  or  repairing  a  certain  water-wheel,  flume,  bulk- 
head, dam,  or  any  other  expenses  that  might  be  incurred  for 
the  mutual  benefit  of  the  plaintiff  and  the  defendants,  and 
that  the  plaintiff  should  have  the  right  to  say  what  repairs 
should  be  done,  and  render  to  the  defendants  monthly 
accounts,  properly  vouched  for,  of  the  expense  of  such 
repairs,  and  that  within  one  month  from  the  time  of  render- 
ing such  accounts  the  defendants  should  pay  one-fifth  of  the 
amount  thereof  to  the  plaintiff. 

There  is  no  claim  made  by  the  plaintiff  on  this  part  of 
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the  award,  but  the  plaintiff  contends,  and  I  think  justly,  that 
the  time  and  manner  of  rendering  an  account,  and  the  mode 
and  proportion  of  payment  for  the  ^york  contemplated  by  the 
second  branch  of  the  award,  are  regulated  by  the  first.  By 
the  second  part  of  the  award  it  is  ordered,  that  should  it  be 
necessary  for  the  mutual  benefit  of  the  plaintiff  and  defen- 
dants to  put  in  a  new  wheel,  fiume,  and  bulkhead,  or  any  of 
them,  before  the  first  day  of  October,  then  that  the  defen- 
dants should  pay  one-fifth  of  the  expense  incurred,  upon  an 
account  for  the  same  being  rendered  to  the  defendants,  and 
vouched  for  as  was  before  stated  in  said  award,  as  lierevti- 
before  stated,  for  their  proportion  of  future  repairs.  It  is 
admitted  by  the  demurrer  that  it  was  necessary  for  the 
mutual  benefit  of  the  plaintiff  and  defendants  to  put  in  a 
new  wheel,  flume,  and  bulkhead,  before  the  first  day  of 
October,  and  that  the  plaintiff  proceeded  to  put  in  the 
same,  as  by  the  award  he  might  do,  and  that  in  accordance 
with  the  award  a  monthly  account  of  the  expenses  for  the 
same,  so  far  as  they  were  incurred  during  the  month  of 
August  last,  properly  vouched  for,  amounting  to  the  sum  of 
$888.93  in  the  whole,  was  duly  rendered  to  the  plaintiff. 

I  can  attach  no  other  meaning  to  the  above  connecting 
words  "was  before  stated,"  and  "  as  hereinbefore  mentioned 
for  the  proportion  of  future  repairs,"  than  that  they  point  out 
that  the  expenses  incurred  in  putting  in  a  new  wheel,  flume, 
and  bulkhead,  should  be  paid  in  the  same  proportion,  after 
the  expiration  of  one  month  from  the  time  of  rendering  an 
account  of  them,  as  expenses  incurred  in  making  repairs 
would  be  paid.  The  direction  of  the  award  as  set  out  in  the 
declaration  is  that  the  defendants  shall  pay  one-fifth  of  the 
expenses  incurred,  not  one-fifth  of  the  expenses  in  gross 
when  completed.  What  sense  would  there  be  in  furnishing 
monthly  accounts,  if  the  defendants  would  not  be  liable  to  pay 
their  one-fifth  until  the  whole  work  should  be  completed  ?  The 
evident  object  of  furnishing  a  monthly  account  is  to  ascertain 
the  exact  amount  or  share  the  defendants  would  have  to  pay 
as  the  work  progressed.  I  think,  therefore,  that  the  plaintiff 
is  entitled  to  recover  upon  the  present  declaration  one-fifth 
of  the  expenses  incurred  during  the  month  of  August  last, 
53  VOL.  XX. 
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in  proceeding  to  put  in  a  new  wheel,  flume,  and  bulkhead, 
the  account  thereof  having  been  properly  rendered  and 
vouched  for. 

I  cannot  see  how  the  language  of  the  award  and  declara- 
tion could  be  construed  to  carry  out  the  views  urged  by  the 
defendants,  namely,  that  the  defendants'  share  of  the  ex- 
penses of  the  work  could  not  be  recovered  from  them  until  the 
entire  work  necessary  to  put  in  the  new  wheel,  flume,  and 
bulkhead  should  be  completed.  The  necessity  for  putting  in 
the  wheel,  flume,  and  bulkhead,  before  the  first  day  of  October, 
is  alleged  in  the  declaration  in  the  very  words  of  the  award, 
and  I  think  that  is  sufficient.  The  a^ward  has  conferred  the 
right  to  say  what  repairs  should  be  done  for  the  mutual 
benefit  of  the  plaintifl"  and  defendants  upon  the  plaintiiT  in 
express  terms  ;  and  by  implication,  and  relation  of  words,  I 
think  the  award  invests  him  with  the  same  right  touching 
the  putting  in  of  the  new  wheel,  flume,  and  bulkhead;  and 
the  averment  that  "  the  plaintiff  proceeded  to  put  in  a  new 
wdieel,  flume,  and  bulkhead,  as  by  said  award  he  might  do," 
is  sufficient  to  relieve  the  declaration  from  the  ambiguity 
/"  and  uncertainty  urged  by  the  defendants  at  the  argument, 
and  stated  in  the  margin  of  the  demurrer.  On  the  whole,  I 
think  that  the  judgment  of  the  court  should  be  for  the  plain- 
tiff" on  the  demurrer. 

From  this  judgment  the  defendant  appealed. 

BlaJce  for  the  appellant. 

Britton  for  the  respondents,  cited  Bradford  v.  O'Brien,  Q 
U.  C.  R.  417 ;  Kemble  v.  Mills,  1  M.  &  Gr.  757 ;  Davis  v. 
'     London  and  Blackw^all  R.  W.  Co.,  lb.  801 ;  Stephen  on  Pig. 
310,  312. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  concur  in  the  opinion  given  by  the  learned  judge  of 
the  county  court  upon  the  construction  of  this  award,  and 
the  reasons  for  his  judgment  are  so  fully  and  clearly  stated 
that  we  do  not  desire  to  add  any  thing  to  them,  but  to  say 
that  it  appears  to  us  quite  reasonable  to  suppose  that  the 
arbitrators   did  mean  what  the  plaintiff'  in  bringing  this 
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action  assumed  they  did,  and  that  if  they  meant  their  award 
to  be  taken  in  any  other  sense,  they  should  not  have  ex- 
pressed themselves  in  the  terms  they  have  done. 
We  think  the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 


Martin  v.  Clark. 

Covenant — Pleading — Set  off. 

The  declaration  stated  that  by  indenture  one  W.  G.  mortgaged  to  tlie 
plaintiff  and  two  others,  as  trustees  of  S.,  his  unexpired  term  in  certain 
lands,  to  secure  the  payment  to  said  trustees  of  £400,  and  interest,  which 
he  thereby  covenanted  to  pay  at  certain  times  specified:  that  said  W.  G. 
also  by  indenture  mortgaged  said  term  to  the  plaintiff,  to  secure  the 
payment  to  him  of  £226  7s.  6d. :  that  under  a  power  of  sale  in  said  last 
mentioned  indenture  the  plaintiff  duly  sold  the  mortgaged  premises  to 
defendant  at  the  following  price — that  is  to  say,  that  defendant  should 
pay  the  mortgage  to  said  trustees,  and  pay  £150  to  the  plaintiff :  that 
the  plaintiff  thereupon,  in  consideration  of  such  price  to  be  paid,  assigned 
said  premises  to  defendant,  and  defendant  by  the  indenture  of  assignment 
covenanted  with  the  plaintiff  to  perform  the  covenants  in  the  mortgage 
to  said  trustees  ;  and  the  plaintiff  alleged  that  defendant  had  not  paid  the 
price  so  to  be  paid  by  him  for  his  said  purchase,  and  had  broken  his 
covenant,  in  this,  that  although  the  last  instalment  of  the  mortgage 
money  payable  to  the  trustees  was  due  and  unpaid,  yet  defendant  had 
not  paid  the  same. 

Defendant  pleaded,  1.  As  to  so  much  of  the  declaration  as  relates  to  the 
price  or  sum  of  money  to  be  paid  by  defendant  to  plaintiff,  that  he  did 
not  promise  as  alleged.  4.  As  to  so  much  as  relates  to  said  price,  a  set- 
off for  moneys  due  by  plaintiff  to  defendant,  5.  As  to  so  much  as  relates 
to  the  plaintiff's  claim  in  respect  of  the  mortgage  from  W.  G.  to  the 
trustees,  a  similar  set-off. 

Held,  on  demurrer,  pleas  bad,  for  the  first  was  not  a  denial  of  the  covenant 
sued  upon,  but  an  attempt  to  put  in  issue  its  legal  effect:  the  fourth  and 
fifth  were  pleaded  to  a  cause  of  action  not  advanced,  as  the  declaration 
was  for  the  non-payment  of  money  to  the  trustees,  not  to  the  plaintiff ; 
and  as  to  the  fifth  plea,  the  claim  under  the  covenant  to  pay  the  trustees 
•was  not  one  to  which  a  set-off  could  be  pleaded. 

Declaration. — That  by  indenture  dated  the  1st  of  Febru- 
ary, 1857,  made  between  William  Gilchrist,  of,  &c.,  of  the  first 
part,  and  Hugh  Moore,  of,  &c.,  Richard  Martin,  of,  &c.,and 
the  plaintiff,  trustees  of  John  Stinson,  a  minor,  of  the  second 
part,  said  William  Gilchrist  mortgaged  to  said  trustees,  as 
such  trustees,  his,  said  William  Gilchrist's,  then  unexpired 
residue  of  a  certain  term  of  years,  commencing  on  the  1st 
of  April,  1855,  and  extending  for  and  during  the  full  and 
complete  term  of  ten  years  thence  next  ensuing,  (which  said 
William  Gilchrist  held  by  virtue  of  a  certain  indenture  of 
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lease,  dated  the  1st  of  April,  1855,  and  made  between 
Nathan  Brice,  of,  &c.,  of  the  first  part,  and  said  William 
Gilchrist  of  the  second  part  thereof,)  of  and  in  a  certain 
parcel  of  land  in  the  City  of  Hamilton,  in  the  County  of 
Wentworth,  described  as,  &c.,  to  secure  the  payment  to 
Buch  trustees  of  £400  of  their  trust  property,  then  bor- 
rowed by  said  William  Gilchrist,  in  manner  following : 
that  is  to  say,  £100  thereof,  with  interest  on  the  whole 
sum  remaining  unpaid  at  each  time  of  payment,  on  the 
first  day  of  November  in  each  and  every  year,  until  the 
said  principal  sum  of  £400  should  be  fully  paid  and  satis- 
fied, without  any  deduction ;  and  said  William  Gilchrist 
also,  in  and  by  such  indenture  of  mortgage,  covenanted 
to  and  with  such  trustees,  to  duly  pay  or  cause  to  be  paid 
unto  them  the  said  sum  of  £400,  together  with  interest 
for  the  same,  at  the  time  and  in  the  manner  thereinbefore 
appointed  for  that  purpose,  as  aforesaid.  And  the  said  William 
Gilchrist  also,  by  indenture  made  between  him  and  the 
plaintilF,  mortgaged  the  said  term  of  and  in  the  said  demised 
premises  to  secure  the  re-payment  to  the  plaintiff  of  another 
sum  of  <£226  7s.  6d.,  (then  due  by  the  said  William  Gilchrist 
to  the  plaintiff,)  with  interest,  within  a  certain  time  therein 
in  that  behalf  specified;  and  also  to  secure  the  payment  to  the 
plaintiff  of  all  further  advances  and  sums  the  plaintiff  might 
make  to  the  said  William  Gilchrist,  or  might  become  security 
or  liable  for,  for  or  on  behalf  of  the  said  William  Gilchrist, 
with  interest  upon  all  sums  over  due,  and  a  fair  commission 
for  managing  the  business,  which  indenture  contained  a 
power  of  sale  to  the  plaintiff  of  such  mortgaged  premises, 
and  all  the  right,  title  and  interest  of  said  William  Gilchrist 
therein,  to  be  exercised  in  a  certain  manner  and  form,  and 
upon  the  performance  of  certain  preliminaries  therein  in  that 
behalf  specified,  in  case  the  said  William  Gilchrist  should 
make  default  in  payment  thereof  to  the  plaintiff  as  therein 
specified ;  that  afterwards  the  said  William  Gilchrist  made 
default  in  that  behalf,  and  thereupon  the  plaintiff,  having 
performed  all  such  preliminaries  in  the  manner  and  form  so 
prescribed,  and  with  the  knowledge  and  consent  of  the  said 
William  Gilchrist  to  the  hereinafter  next  mentioned  3ale 
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thereof,  sold  the  said  mortgaged  premises  to  the  defendant 
under  and  by  virtue  of  the  said  power  of  sale,  and  for  such 
default  of  payment  of  such  mortgage  money  and  interest  to 
the  plaintilf  by  said  William  Gilchrist  to  such  defendant,  at 
and  for  the  following  price  :  that  is  to  say,  that  the  defendant 
should  pay  off  and  satisfy  the  said  mortgage  to  the  said 
trustees,  and  also  pay  to  the  plaintiff  £150  of  lawful 
money  of  Canada;  and  thereupon,  in  execution  of  such 
sale  thereof  by  the  plaintiff  to  the  defendant,  and  such 
purchase  by  the  defendant  thereof  from  the  plaintiff,  the 
plaintiff,  by  indenture  dated  the  19th  of  August,  1857,  and 
made  between,  and  signed,  sealed  and  delivered  as  their 
act  and  deed  by,  the  plaintiff,  of  the  one  part  thereof,  and 
the  defendant  of  the  other  part  thereof,  in  consideration  of 
such  price  so  to  be  paid  by  the  defendant  as  aforesaid, 
assigned,  transferred,  and  set  over  unto  the  defendant,  his 
executors,  administrators  and  assigns,  the  said  mortgaged 
premises,  subject  to  the  said  mortgage  to  the  said  trustees, 
and  all  the  said  equity  of  redemption,  estates,  rights  and 
interests  of  said  William  Gilchrist,  in,  to  and  concerning  such 
mortgaged  premises ;  and  the  defendant  thereupon,  in  and 
by  such  indenture  of  assignment  thereof  to  him,  covenanted 
to  and  with  the  plaintiff  to  perform  the  covenants  and  agree- 
ments contained  in  the  said  lease  from  said  Nathan  Brice,  and 
in  the  said  mortgage  so  made  by  said  William  Gilchrist  to 
such  trustees  as  aforesaid  ;  and  the  plaintiff  says  that  he,  the 
plaintiff,  has  well  and  duly  performed  ail  conditions  precedent 
on  his  part  to  be  performed  concerning  the  premises,  yet  the 
defendant  has  not  paid  the  said  price  so  to  be  paid  by  him 
for  his  said  purchase  as  aforesaid,  and  has  broken  his  said 
covenant,  in  this,  that  although  the  last  of  such  instalments 
of  such  mortgage  money  and  interest  so  payable  to  said 
trustees  as  aforesaid,  was  before  the  commencement  of  this 
suit  and  still  is  wholly  due  and  unpaid,  yet  the  defendant 
neglected  and  refused  to  pay  the  same,  or  any  part  thereof — 
and  the  plaintiff  claims  £150. 

Pleas — 1.  As  to  so  much  of  the  said  declaration  as  relates 
to  the  supposed  price  or  sum  of  money  to  be  paid  by  the 
defendant  to  the  plaintiff,  that  the  defendant  did  not  promise 
as  alleged. 
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4.  To  so  much  of  the  said  declaration  as  relates  to  the  said 
price  so  to  be  paid  by  the  defendant  to  the  plaintiff,  that  the 
plaintiff  at  the  commencement  of  this  suit  was,  and  still  is 
indebted  to  the  defendant  in  an  amount  greater  than  the 
plaintiff's  claim,  to  wit,  in  the  sum  of  £1000,  for  that  the 
plaintiff  on  the  19th  of  October,  1856,  bj  deed,  covenanted 
with  the  defendant  to  pay  to  the  defendant  £2,500,  with 
interest  thereon,  at  the  rate  of  six  per  cent,  per  annum,  as 
follows,  to  wit,  one-tenth  part  thereof  in  a  promissory  note, 
and  the  balance  in  ten  equal  annual  instalments  from  the 
day  and  year  last  aforesaid,  with  interest  on  the  unpaid 
principal  at  the  time  of  each  payment^  half  yearly ;  also, 
in  the  sum  of  £300  for  money  paid  by  the  plaintiff  for 
defendant  at  his  request,  money  lent,  money  received,  for 
interest,  and  on  account  stated. 

5.  As  to  so  much  of  the  said  declaration  as  relates  to  the 
plaintiff's  claim  in  respect  of  the  mortgage  from  William 
Gilchrist  to  the  said  trustees,  a  set-off,  as  in  the  fourth  plea. 

Demurrer,  on  the  grounds,  as  to  the  first  plea,  that 
the  plaintiff's  action  is  only  for  the  breach  of  a  specific 
covenant,  which  the  defendant  admits  impliedly,  so  far  as  such 
first  plea  is  concerned,  by  not  denying,  and  does  not  in  any 
way  in  that  first  plea  object  to  having  been  liable  there- 
upon :  that  such  plea  is  bad,  either  for  attempting  to  put  in 
issue  a  wholly  immaterial  matter,  or  because  the  defendant 
is  thereby  attempting,  after  admitting  for  the  purposes  of 
that  first  plea  his  deed,  and  the  legal  effect  thereof,  as  set 
out  in  the  declaration,  to  submit  that  legal  question  for  the 
court  to  a  jury,  as  if  it  were  a  mere  question  of  fact. 

As  to  the  fourth  plea,  that  is  not  pleaded  to  the  cause  or 
any  part  of  the  cause  of  action  in  the  declaration  mentioned, 
but  merely  to  a  portion  of  the  matters  of  inducement  therein 
alleged  ;  also,  that  the  plaintiff  in  this  action  is  merely  suing 
for  the  breach  of  the  defendant's  covenant  to  pay  to  the 
trustees  in  the  declaration  mentioned  the  last  of  the  instal- 
ments payable  to  such  trustees  upon  the  mortgage  in  the 
declaration  in  that  behalf  mentioned,  and  the  defendant  can- 
not by  law  plead  such  set-off  as  in  that  fourth  plea  is  alleged 
to  such  breach,  upon  which  the  plaintiff  is  seeking,  as  in  the 
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declaration  mentioned,  to  recover  only  unliquidated  damages ; 
also,  because  set-off  cannot  be  pleaded  to  such  a  breach  of 
covenant,  which  is  not  for  the  payment  of  money  to  the 
plaintiff,  but  to  others,  namely,  the  trustees  of  the  infant  in 
the  declaration  mentioned ;  also,  because  the  defendant  in  such 
plea  attempts  to  set  off  a  supposed  debt  not  due  at  the  time 
of  pleading  such  plea,  and  also  thereby  attempts  to  set  off 
mere  unliquidated  damages  for  not  giving  a  promissory  note. 
And  to  the  fifth  plea,  the  same  objections. 

Martin^  for  the  demurrer,  cited  Chy.  Junr.  Prec.  499. 

R.  A,  Harrison,  contra,  cited  Chy.  on  Pig.,  vol.  i.,  p. 
30T-8  ;  Mountford  v.  Horton,  2  N.  R.  62  ;  Dearie  v.  Barrett, 
2  A.  k  E.  82  ;  Abbott  v.  Hicks,  5  Bing.  N.  0.  578  ;  Collins 
V.  Collins,  2  Burr.  820 ;  Fletcher  v.  Dyche,  2  T.  R.  32. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  plea  is  no  doubt  bad.  The  defendant  is  sued 
upon  no  other  promise  than  such  as  he  is  alleged  to  have 
made  by  covenant  in  the  indenture  executed  between  the 
plaintiff  and  him.  He  does  not  deny  the  making  of  such 
a  covenant  as  is  set  out,  but  says  that  he  did  not  promise 
as  the  plaintiff  alleges,  which  is  doing  nothing  more  or 
less  than  referring  to  the  jury  a  question  upon  the  proper 
construction  of  the  deed,  which  he  has  not  denied.  Then, 
besides,  the  plea  has  no  relation  to  the  cause  of  action 
on  which  the  plaintiff  is  suing,  which  is  not  for  the  <£150, 
or  any  other  sum  that  the  defendant  covenanted  to  pay  to 
the  plaintiff,  but  for  not  having  paid  to  the  trustees  the  sums 
due  to  them  upon  the  mortgage  made  to  them  by  Gilchrist, 
which  the  defendant,  according  to  the  declaration,  covenanted 
he  would  do. 

It  is  one  disadvantage  of  allowing  pleadings  to  be  so 
loosely  framed,  that  it  may  be  often  uncertain  for  what  the 
plaintiff  is  really  suing,  and  the  present  declaration  is  an 
instance  of  that,  for  there  is  some  colour  for  supposing  that 
the  plaintiff  may  have  intended  to  claim  in  this  action  for  the' 
iil50,  which,  according  to  the  statement  of  the  transaction 
between  the  defendant  and  him,  was  to  be  paid  by  defendant 


424      queen's  bench,  Hilary  term,  24  vie,  isei. 


as  part  of  the  price  or  consideration  to  be  given  by  defen- 
dant for  the  land  ;  and  we  cannot  say  we  are  surprised  that 
the  defendant  fell  into  the  error  of  imagining  that  the  action 
was  brought  in  part  for  that,  but  we  do  not  think  that  that 
is  the  most  reasonable  and  obvious  construction  of  the 
declaration. 

On  the  contrary,  it  appears  to  us  that  the  plaintiff  is  suing 
only  for  the  single  breach  of  covenant  in  not  paying  the  last 
instalment  due  to  the  trustees  upon  Gilchrist's  mortgage  to 
them.  The  plaintiff  in  his  causes  of  demurrer  assigned  d5es 
take  the  exception,  we  see,  that  the  declaration  contains  no 
demand  on  any  other  account,  and  it  could  not  after  that  be 
permitted  to  him  to  claim  for  the  .£150  payable  to  the  plaintiff. 

We  think  we  must  hold  that  the  defendant  in  his  first  and 
fourth  pleas  is  defending  himself  against  a  supposed  cause  of 
action  which  is  not  advanced  by  the  declaration,  and  that 
those  pleas  are  therefore  bad. 

The  fifth  plea  is  objected  to  on  another  ground.  That 
plea  goes  to  the  alleged  breach  in  not  paying  the  money  due 
to  the  trustees.  It  is  expressly  stated  in  the  declaration 
that  the  defendant  undertook  to  pay  that  money  to  the 
trustees^  and  though  in  setting  out  the  defendant's  covenant 
to  the  plaintiff,  it  is  not  repeated  that  the  money  remaining 
due  on  Gilchrist's  mortgage  was  to  be  paid  to  the  trustees^ 
yet  that  must  be  inferred  from  the  previous  statement  in  the 
declaration  of  the  terms  of  the  sale  to  the  defendant,  especially 
as  it  was  to  them  that  the  money  was  to  go.  This,  then,  was 
no  case  of  mutual  debts  between  plaintiff  and  defendant,  but 
is  like  any  other  case  of  a  plaintiff  suing  defendant  for  not 
indemnifying  him  or  his  estate  against  charges  that  may  be 
brought  by  a  third  party,  and  in  such  cases  a  set-off  is  not 
pleadable. 

The  plaintiff  is  therefore  entitled  to  judgment,  we  think, 
on  all  the  demurrers. 

Judgment  for  plaintiff  on  demurrer. 
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Armstrong  v.  Little  and  Houston. 

Ejectment— Xotice  under  Consol.  Stats.  U.  (7.,  ch.  27,  sec.  ll—EstopjKl. 

In  an  action  of  ejectment  the  plaintiff  proved  a  paper  title,  but  the  grant 
from  the  Crown  did  not  issue  until  1826,  and  the  deed  from  the  grantee 
was  executed  in  1824.  This  deed  was  lost,  and  the  memorial  of  it  pro- 
duced as  secondary  evidence  shewed  it  to  have  been  an  ordinary  convey- 
ance in  fee,  but  did  not  shew  what  covenants  it  contained.  The  plaintiff 
gave  a  notice  under  Consol.  Stats.  U.  C  ,  ch.  27,  sec.  17,  and  defendants 
shewed  no  title. 

Hel^,  that  the  deed  by  the  patentee  should  be  presumed  to  have  been  one 
which  would  operate  by  estoppel,  and  that  the  statute  applied. 

Ejectment  for  lot  15,  in  the  second  concession  of  the 
township  of  Huntley. 

The  defendants  appeared  for  the  whole  lot,  though  in  fact 
they  were  only  in  possession  of  part  of  it. 

The  plaintiff  claimed  title,  by  the  notice  given  with  the 
writ  of  summons,  by  virtue  of  conveyances  from  the  grantee 
of  the  Crown  down  to  himself.  The  defendants,  by  their 
notice,  besides  denying  the  plaintiff's  title,  claimed  to  hold 
by  length  of  possession. 

The  plaintiff  also  served  the  defendants  with  a  notice  under 
the  17th  section  of  Consol.  Stats.  U.  C,  ch.  27. 

The  trial  took  place  at  Ottawa,  before  Bohznson,  C.  J.  The 
patent  from  the  Crown  to  William  Grant,  for  the  whole  lot, 
dated  the  7th  of  February,  1826,  Avas  put  in.  The  deed  from 
Grant  to  John  Hall  was  not  produced.  It  was  proved  that 
this  deed  had  been  placed  in  the  hands  of  a  Mr.  Harvey,  a 
solicitor  living  in  Ottawa,  for  the  purpose  of  some  proceedings 
being  taken  in  reference  to  the  land.  Mr.  Harvey  left  the 
province  some  years  ago,  leaving  his  papers  in  possession  of 
Mr.  Ford,  of  Brockville,  who  placed  the  same  in  possession 
of  Mr.  Scott,  of  Ottawa.  It  was  proved  that  upon  search  made 
no  trace  of  the  deed  could  be  found,  and  secondary  evidence  of 
it  was  admitted.  The  memorial  of  it  was  produced  from  the  re- 
gistry office  of  the  county  of  Carleton,  executed  by  Grant,  the 
grantor,  which  purported  to  shew  that  William  Grant,  of  the 
city  of  Montreal,  in  Lower  Canada,  gentleman,  conveyed  to 
John  Hall,  of  the  same  place,  hair-dresser,  the  land  in  ques- 
tion, by  deed,  dated  the  8th  of  November,  1824.  The  memo- 
rial was  of  the  same  date,  the  affidavit  of  one  of  the  wit- 
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nesses  was  sworn  before  one  of  the  judges  of  the  Court  of 
King's  Bench  for  the  district  of  Montreal,  on  the  same  day, 
and  the  deed  was  registered  in  the  county  registry  on  the 
28th  of  November,  1824.  John  Hall  died  in  October  1828, 
in  Montreal,  leaving  his  son  and  heir-at-law,  Archibald  Hall, 
then  about  two  or  three  years  old.  The  family  of  the  Halls, 
consisting  of  the  widow,  two  daughters,  and  the  son,  Archi- 
bald, remained  in  Montreal  until  1834,  when  they  removed 
to  the  United  States. 

There  was  proved  a  deed,  dated  the  3rd  of  May,  1850, 
purporting  to  be  made  at  Montreal,  between  Archibald  Hall, 
of  the  city  of  Philadelphia,  acting  by  his  attorneys,  Mack  and 
Muir,  of  the  city  of  Montreal,  of  the  one  part,  and  Samuel 
Falls,  residing  in  the  township  of  Huntley,  of  the  other  part, 
and  to  convey  the  land  in  question  in  fee  to  Samuel  Falls. 
This  deed,  in  the  execution,  did  not  express  that  it  was  made 
by  Archibald  Hall  by  the  attorneys,  but  was  signed  by  the 
attorneys  in  their  own  names,  without  saying  that  it  was  exe- 
cuted on  behalf  of  any  one.  It  was  registered  on  the  6th 
of  May,  1850.  A  notarial  copy  of  the  power  of  attorney 
under  which  this  deed  was  executed  was  produced,  dated  the 
5th  of  March,  1849,  authorising  the  attorneys  to  sell  and  con- 
vey the  land  in  question. 

Next  was  proved  a  conveyance  from  Samuel  Falls  and 
wife  to  the  plaintiff,  dated  the  12th  of  March,  and  regis- 
tered on  the  16th  of  March,  1860.  Then  a  deed  of  bar- 
gain and  sale  in  consideration  of  <£125,  was  proved,  from 
Archibald  Hall  to  the  plaintiff,  dated  the  30th  of  May,  1860, 
for  the  same  land.  This  deed  recited  that  he,  Archibald 
Hall,  had  conveyed  by  deed,  dated  the  3rd  of  May,  1850, 
to  Samuel  Falls,  and  that  Falls  had  by  deed  of  the  12th  of 
March,  1860,  conveyed  to  the  plaintiff.  It  contained  a 
covenant  by  Archibald  Hall  for  further  assurance,  to  be 
executed  when  the  plaintiff  might  deem  the  same  neces- 
sary. 

At  the  close  of  the  plaintiff's  case  the  defendants'  counsel 
moved  for  a  nonsuit  on  several  grounds,  of  which  the  only 
one  material  to  notice  is,  that  the  patent  to  Grant  did  not  issue 
until  the  7th  of  February,  1826,  and,  the  deed  from,  him  ta 
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Hall  was  executed  on  the  8th  of  November,  1824  :  that  there 
was  no  proof  whether  that  conveyance  contained  covenants 
for  title,  or  covenants  for  further  assurance,  the  memorial 
registered  not  establishing  it,  and  that  there  was  nothing  to 
shew  that  it  could  operate  by  way  of  estoppel. 

The  plaintiff  relied  upon  his  notice,  given  under  the  17th 
section  of  the  Consol.  Stats.  U.  C,  ch.  27,  to  compel  the 
defendants  to  shew  their  title  before  they  could  sustain  such 
an  objection. 

The  learned  Chief  Justice  overruled  the  defendants'  objec- 
tion, leaving  them  to  move  upon  that  ground  if  necessary. 

The  defendants  gave  no  evidence  of  any  title,  and  it  was 
admitted  they  could  not  prove  possession  to  defeat  the 
plaintiff's  title. 

The  learned  Chief  Justice  left  it  to  the  jury  to  say  whether 
they  were  satisfied  with  the  proof  that  Archibald  Hall  was 
the  heir  of  John  Hall,  and  with  the  proof  of  the  different 
conveyances,  remarking  that  although  more  evidence  might 
be  given,  yet  in  his  opinion  sufficient  appeared  to  shew  that 
the  plaintiff  was  the  true  proprietor  of  the  land.  • 

The  jury,  however,  found  a  verdict  for  the  defendants. 

Richards,  Q.  C,  obtained  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  granted,  on 
the  grounds  that  the  verdict  was  contrary  to  law  and  evi- 
dence, and  perverse,  and  against  the  judge's  charge.  He 
cited  Rex  v.  Inhabitants  of  Morton,  4  M.  &  S.  48 ;  Rex  v. 
Inhabitants  of  Kenilworth,  7  Q.  B.  642 ;  Tay.  Ev.,  sec.  400. 

Crombie  shewed  cause. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

There  is  reason  to  believe  that  the  jury  in  this  cause  either 
entertained  an  idea  that  the  plaintiff  had  been  speculating  in 
making  a  purchase  of  the  lot  in  question,  and  so  that  they 
would  find  against  him ;  or  that  they  determined  in  their  minds 
not  to  be  satisfied  with  the  evidence  on  some  of  the  points,  so 
as  to  excuse  their  consciences  from  finding  a  verdict  for  the 
plaintiff.  Another  cause  was  tried  immediately  after  this  one 
on  the  same  evidence  and  facts,  for  another  portion  of  the 
same  lot,  and  the  second  jury  found  a  verdict  for  the  plaintiff. 
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With  regard  to  the  heirship  of  Archibald  Hall,  no  reasona- 
ble person  ought  to  have  doubted,  upon  the  evidence  adduced, 
that  he  was  the  son  and  heir  of  John  Hall.  Then  with  re- 
spect to  the  deed  purporting  to  be  executed  bj  the  attorneys 
of  Archibald  Hall  to  Samuel  Falls,  the  case  by  no  means 
depended  upon  the  question  whether  that  was  or  was  not  pro- 
perly executed  by  the  attorneys,  for  Archibald  Hall  himself 
executed  a  deed  to  the  plaintiff  on  the  30th  of  May,  1860, 
and  that  deed  is  not  merely  a  confirmation  of  the  deed  be- 
fore made  to  Falls,  but  it  is  a  deed  of  bargain  and  sale  in 
consideration  of  <£125.  Archibald  Hall  was  examined  as  a 
witness  at  the  trial,  and  he  proved  that  he  agreed  to  sell  the 
land  to  Falls  for  $600,  of  which  Falls  paid  him  $100,  and  a 
mortgage  to  secure  the  remaining  $500  was  given.  This 
$500  was  paid  to  him  by  the  plaintiff  when  he  conveyed  to 
the  plaintiff. 

Then  as  to  the  objection  made,  that  it  does  not  appear 
that  Grant's  conveyance  to  John  Hall  was  such  that  Grant 
himself,  or  his  heirs,  or  any  one  claiming  by  or  under  him, 
would  be  estopped,  the  effect  of  the  notice  served  by  the 
plaintiff,  under  Consol.  Stats.  U.  C,  ch.  27,  sec.  17,  is  to 
be  considered.  The  defendants  did  not  give  any  such  evi- 
dence of  title  as  shewed  that  they  were  persons  legally  entitled 
to  the  land,  or  bond  fide  claimed  to  be  entitled  by  reason  of 
the  defect,  if  there  were  any,  in  the  deed  of  Grant  to  Hall 
operating  by  way  of  estoppel.  In  the  words  of  the  18th 
section,  the  first  inquiry  is  whether  the  evidence  was  sufficient 
to  satisfy  the  court  and  jury  that  the  plaintiff  was  entitled 
in  justice  to  be  regarded  as  the  proprietor  of  the  land.  It 
seems  the  learned  Chief  Justice  w^as  satisfied  of  that  fact, 
though  the  jury  perversely,  as  we  think,  thought  otherwise 
upon  some  point  unconnected  with  the  one  in  question. 

On  considering  the  matter  in  connexion  with  the  evidence, 
there  can  really  be  no  reason  to  suppose  that  Grant  did  not 
believe  that  he  had  effectually  conveyed  the  land  to  John 
Hall.  The  memorial  of  that  deed,  executed  by  Grant,  tells 
us  that  it  was  a  bargain  and  sale  of  the  lotto  John  Hall, 
and  his  heirs  and  assigns  for  ever,  and  to  their  own  proper 
use  and  benefit.  The  patent  afterwards  is  found  in  the 
possession  of  the  heir  of  John  Hall,  a-nd  produced  by  him 
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^hen  he  sells  and  conveys  the  land.  The  presumption  there- 
fore is  in  favour  of  the  conveyance  containing  such  terms  as 
would  enable  it  to  operate  by  estoppel.  The  instrument  not 
being  produced,  of  course  it  is  impossible  to  say  whether 
there  be  or  not  the  legal  form  wanting  to  shew  a  perfect 
legal  title,  but  the  production  of  that  deed  for  the  purpose  is 
not  indispensable,  for  if  he  cannot  shew  a  perfect  legal  title 
by  reason  of  or  from  causes  not  within  the  power  of  the 
plaintiff  to  remedy  by  using  due  diligence,  he  still  may  have 
the  benefit  of  the  provisions.  Here  the  plaintiff  shews  that 
the  conveyance  itself  cannot  be  found,  and  from  the  evidence 
we  have  we  think  it  preponderates  in  favour  of  the  convey- 
ance being  one  which  would  operate  by  estoppel,  and  of  that 
fact  the  jury  ought  to  be  satisfied. 

If  the  court  and  jury  both  be  satisfied  that  the  plaintiff 
ought  to  be  regarded  in  justice  as  the  proprietor  of  the  land, 
then  is  the  case  such  as  entitles  the  plaintiff  to  give  the  notice 
provided  for  in  the  17th  section  ?  Are  these  defendants  then 
to  be  considered  intruders,  having  no  claim  or  colour  of  legal 
claim  to  the  possession  ?  As  to  the  first,  no  claim  of  any 
kind  beyond  that  of  mere  possession  was  pretended,  and  as 
to  the  second,  it  was  admitted  by  the  defendants'  counsel 
that  they  could  not  rely  upon  possession,  for  Hall  and  his 
heir  at  law  were  never  in  Upper  Canada,  so  that  the  Statute 
of  Limitations  did  not  apply.  In  Doe  dem.  Lyons  v.  Craw- 
ford, (6  0.  S.  344,)  this  court  held  that  a  person  who  had 
gained  title  by  twenty  years'  possession  could  not  be  said 
to  be  a  person  having  no  colour  of  legal  claim,  and  there- 
fore he  could  not  be  prevented  from  taking  advantage  of 
either  technical  form  in  the  title  or  imperfectiojis  appearing 
in  the  case.  The  present  case  is  very  different,  for  there  is 
nothing  to  prevent  the  plaintiff  from  recovering  but  the  bare 
supposition  that  possibly,  if  we  saw  the  deed  of  conveyance 
from  Grant  to  John  Hall,  it  might  be  found  that  it  was  a 
deed  which  did  not  operate  by  way  of  estoppel. 

No  doubt  the  rule  is  that  the  plaintiff  must  recover  by  the 
strength  of  his  own  title,  and  not  the  weakness  of  his  adver- 
sary's, but  here  the  evidence  shews  that  the  plaintiff  ought  in 
justice  to  be  regarded  as  the  proprietor  of  the  land,  and  the 
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'  presumption  preponderates  that  it  would  prove  to  be  legally 
so  if  we  saw  all,  and  the  question  is  whether  in  such  a  case 
the  17th  and  18th  sections  do  not  apply  to  prevent  a  failure 
of  justice.  We  think  they  do,  and  that  therefore  the  ruling 
of  the  Chief  Justice  was  right,  and  the  rule  for  a  new  trial 
should  be  made  absolute. 

Rule  absolute. 


Scott  v.  John  Carveth,  Donald  Manson,  Egbert 
Manson,  and  John  White. 

Ships — Registration — Effect  of  Imperial  Act,  17  ^  18  Vic,  chap.  104. — Sale 
of  equity  of  redemption. 

The  imperial  act,  17  &  18  Vic,  ch.  104,  does  not  repeal  altogether  the 
provincial  statute  8  Vic,  ch.  5,  but  applies  only  to  vessels  proceeding 
to  sea,  and  our  statute  remains  in  force  as  to  all  vessels  navigating 
exclusively  the  inland  waters  of  the  province. 

Where  a  mortgaged  vessel  had  been  sold  under  fi.  fa.,  and  the  purchaser 
brought  replevin :  Held,  that  he  acquired  no  right,  the  equity  of 
redemption  not  being  saleable,  and  that  the  defendant  must  succeed  on 
a  plea  denying  the  plaintiff's  property,  though  he  shewed  no  connexion 
with  the  mortgage. 

Replevin  for  the  schooner  called  the  "Defiance." 

Pleas — 1.  That  the  schooner  was  not  nor  is  the  property 
of  the  plaintiff.  2.  That  the  schooner  was  the  property  of 
the  defendant  Carveth,  and  not  of  the  plaintiff,  and  that  the 
defendant  Carveth  as  the  owner,  and  the  other  defendants 
as  his  servants,  and  by  his  command,  took  the  goods  as 
complained  of. 

The  trial  took  place  at  Cobourg,  before  Burns.,  J.,  and  the 
facts  of  the  case  appeared  as  follow: — the  Sheriff  of  the 
united  counties  of  Northumberland  and  Durham  had  on  the 
26th  of  February,  1858,  an  execution  against  goods  in  his 
hands,  in  a  suit  of  one  William  Ferguson  v.  Donald  Manson, 
William  Manson,  and  William  Garnett.  At  that  time  the 
Mansons,  or  one  of  them,  were  engaged  in  building  the 
schooner  in  question  at  Port  Hope,  and  the  vessel  was 
then  upon  the  stocks.  Messrs.  McLeod  and  Mclntyre 
claimed  the  vessel  by  virtue  of  a  bill  of  sale  of  her.  The 
sheriff,  at  the  instigation  of  Garnett,  one  of  the  defendants 
in  the  execution,  proceeded  to  sell  the  schooner  as  Manson's 
property,  and  did  sell  her  in  the  month  of  May,  1858.  At 
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that  sale,  one  Ulyott  bid  off  the  vessel,  not  for  himself, 
however,  but  as  an  agent  for  Garnett.  The  defendant, 
Carveth  and  TJljott  joined  Garnett  in  a  bond  to  the  sheriff, 
to  indemnify  him  for  selling  the  vessel.  Messrs.  McLeod 
and  Mclntyre  sued  the  sheriff,  the  deputy  sheriff,  and  Garnett, 
Ulyott,  and  Carveth,  for  the  trespass  in  selling  their  property, 
and  they  finally  obtained  judgment  on  the  11th  of  April, 
1860,  for  £888  9s.  3d.  (a)  In  the  mean  time  Garnett  finished 
and  rigged  the  vessel,  and  on  the  9th  of  June,  1859,  registered 
her  at  Port  Hope,  in  his  name,  as  owner,  calling  her  the 
''Defiance."  The  custom-house  officer  granted  a  certificate 
of  ownership,  based  upon  the  builder's  certificate  and  decla- 
ration, all  in  the  forms  of  and  as  if  granted  under  the 
provincial  statute,  8  Vic,  ch.  5. 

On  the  10th  of  June,  1859,  Garnett  made  a  mortgage 
upon  the  schooner  to  James  Falconer,  to  secure  to  him  the 
payment  of  $800,  to  be  paid  in  six  months  from  the  date. 
This  mortgage  was  duly  registered  in  the  custom-house  at 
Port  Hope,  on  the  11th  of  June,  1859,  and  duly  entered  the 
same  day,  upon  the  certificate  of  ownership.  It  appeared 
by  the  certificate  of  ownership,  by  an  entry  thereon  made 
on  the  18th  of  January,  1860,  that  James  Falconer  had,  by 
bill  of  sale,  by  way  of  assignment,  dated  16th  January,  1860, 
assigned  and  transferred  the  mortgage  to  the  defendant 
Carveth,  but  the  defendants  at  the  trial  refused  to  put  in  or 
rely  upon  that  assignment. 

On  the  11th  of  April,  1860,  Messrs.  McLeod  &  Mclntyre 
sued  out  execution  upon  their  judgment  against  the  sheriff, 
the  deputy-sheriff,  Garnett,  and  Ulyott,  directed  to  the 
coroner.  Upon  this  writ  the  coroner  seized  the  schooner  as 
Garnett's  property,  and  on  the  2nd  of  May,  1860,  sold  her 
to  the  plaintiff  as  the  highest  bidder,  for  $700.  The  defen- 
dant Carveth  was  present  and  forbade  the  sale. 

The  defendants  contended  that  under  the  circumstances 
the  coroner  could  not  sell  the  vessel  upon  the  writ  of  execu- 
tion. 

On  the  other  hand,  the  plaintiff  argued — '1st.  That  the 
statute  8  Vic,  ch.  5,  was  only  to  remain  in  force  until  the 


(a)  See  McLeod  et  al.  v.  Fortune  et  al.,  19  U.  C.  R.  98,  100. 
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imperial  legislature  passed  an  act  applying  to  the  inland 
waters  of  this  country :  that  the  imperial  act,  17  &  18  Vic, 
ch.  104,  (passed  on  the  10th  of  August,  1854,)  in  effect 
repealed  the  provincial  act,  and  that  the  registration  in  this 
case  not  being  according  to  the  imperial  statute,  there  was 
in  truth  no  valid  registration,  and  the  coroner  might  sell  the 
schooner  as  the  property  of  either  Garnett  or  Ulyott,  he, 
Ulyott,  having  bid  her  off  at  the  first  sale,  and  the  present 
execution  being  against  them  both. 

2.  Or  if  the  vessel  could  be  treated  as  a  properly  regis- 
tered vessel,  then  that  the  coroner  had  a  legal  right  to  sell 
Gamett's  equity  of  redemption  ;  and  as  these  defendants  had 
shewn  no  title  in  themselves,  they  were  to  be  treated  as 
strangers  and  trespassers,  and  could  not  contest  the  plaintiff's 
right  to  recover  in  this  action. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court. 

Qameron^  Q.  C,  for  the  plaintiff,  cited  Ringham  v.  Cle- 
ments, 12  Q.  B.  260  ;  O'Connor  v.  Marjoribanks,  4  M.  &  G. 
435 ;  Dirks  v.  Richards,  lb.  574. 

Donald  Bethune  and  0.  S.  Patterson,  for  defendants,  cited 
Kitchen  v.  Irving,  8  E.  &  B.  789;  Farrant  v.  Thompson, 
5  B.  &  Al.  828  ;  Scatcherd  v.  Equitable  Eire  Insurance 
Company,  8  C.  P.  415 ;  Isaac  v.  Belcher,  5  M.  &  W.  139 ; 
Chase  V.  Goble,  2  M.  &  Gr.  930;  Freshney  v.  Carrick, 
1  H.  &  N.  653 ;  Newnham  v.  Stevenson,  10  C.  B.  723 ; 
Owen  V.  Knight,  4  Bing.  N.  C.  54 ;  Butter  v.  Hobson,  lb. 
290. 

The  statutes  cited  are  referred  to  in  the  judgment. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  first  objection  made  by  the 
plaintiff's  counsel,  that  the  vessel  in  question  in  this  cause  is 
not  to  be  treated  as  a  properly  registered  vessel,  is  not  en- 
titled to  prevail.  The  legislature  of  Canada,  in  1845,  clearly 
understood  that  the  imperial  act  3  &  4  Wm.  IV.,  ch. 
55,  did  not  extend  to  vessels  navigating  the  inland  waters  of 
this  province,  and  therefore  passed  the  statute  8  Vic,  ch.  5, 
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under  which  act  the  vessel  has  been  registered  in  1859.  The- 
Merchants  Shipping  Act  of  the  imperial  parliament,  17  & 
18  Vic.jch.  104,  passed  on  the  10th  of  August,  1854,  certainly 
repealed  that  of  3  &  4  Wm.  IV.,  ch.  55,  but  did  not 
repeal  our  provincial  act,  unless  by  implication,  or  by  some 
provision  contained  therein  necessarily  overriding  it.  The 
27th  section  of  the  provincial  act  provides  for  the  act  ceasing 
if  at  any  time  the  act  of  the  imperial  parliament  (3  &  4 
Wm.  lY.,  cited  therein)  "shall  be  extended  to  vessels  navi- 
gating the  inland  waters  of  this  province,  and  not  proceeding 
to  sea.''  Now  that  act  never  has  been  extended,  either  by 
the  imperial  or  provincial  legislature,  to  such  inland  waters, 
but  what  has  been  done  by  the  imperial  parliament  is  to  pass 
another  act  called  the  Merchants  Shipping  Act.  The  provi- 
sion of  [the  Consolidated  Acts  of  Canada,  ch.  41,  sec.  27,  is 
as  follows  :  "  that  this  act  shall  cease  and  determine  as  to 
any  further  registration  under  it,  whenever  the  laws  of  the 
united  kingdom  for  the  registering  of  British  ships  are  ex- 
tended to  vessels  navigating  the  inland  waters  of  this  pro- 
vince, and  not  proceeding  to  sea."  These  words  cannot 
introduce  an  imperial  act  passed  five  years  before. 

The  question  therefore  simply  is  whether  the  Merchants 
Shipping  Act  per  se  in  effect  repeals  the  provincial  act. 
The  provincial  act  does  not  profess  to  deal  with  any  other 
vessels  than  such  as  navigate  the  inland  waters  of  this  pro- 
vince, and  are  not  registered  under  3  &  4  W.  IV.,  ch. 
55,  by  which  we  understand  vessels  not  proceeding  to  sea. 
The  17th  section  of  the  Merchants  Shipping  Act  extends 
part  two,  which  is  the  part  relating  to  the  registry  of  British 
ships,  to  all  her  Majesty's  dominions,  but  the  19th  section 
shews,  we  think,  very  clearly,  that  British  ships  required  to 
be  registered  for  the  purposes  of  that  act  were  ships  pro- 
ceeding to  sea.  We  gather  no  where  in  the  act  any  language 
shewing  that  the  imperial  parliament  intended  to  make  any 
provisions  for  the  inland  waters  of  this  province,  but  they 
were,  as  it  appears  to  us,  dealing  with  the  general  question  of 
sea-going  vessels,  or  such  classes  as  have  been  specially  men- 
tioned, or  where  a  particular  locality  is  stated. 

Looking  at  the  imperifil  act  in  that  light,  it  appears  to  us 
55  VOL.  XX, 
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there  is  nothing  inconsistent  in  holding  both  acts  to  be  in 
force,  the  imperial  act  as  applying  to  sea-going  vessels,  and 
the  provincial  act  as  applying  exclusively  to  vessels  navigat- 
ing the  inland  waters  of  this  province.  The  vessel  in  the 
present  case  is  registered  as  a  vessel  navigating  the  inland 
waters.  When  we  look  at  the  80th  section  of  the  Merchants 
Shipping  Act,  to  see  who  may  or  can  register  vessels,  the 
6th  sub-section  is  the  only  part  which  would  apply,  and 
there  it  appears  that  the  persons  upon  whom  the  duty  of 
registering  would  fall  must  be  approved  of  by  the  commis- 
sioners of  customs  for  the  registry  of  ships,  and  if  there  be 
no  such  officer,  then  by  the  Governor  or  person  administering 
the  government.  We  never  heard  of  any  suggestion  that 
the  different  custom-house  officers  situated  at  the  ports  upon 
the  inland  lakes  were  or  required  to  be  sanctioned  by  the 
commissioners  of  her  Majesty's  customs  in  the  United  King- 
dom. The  31st  section  provides  for  the  Governor  or  person 
administering  the  government  performing  any  act  or  thing 
relating  to  the  registry  of  a  ship,  occupying  the  places  of  the 
commissioners  of  customs  ;  but  all  these  provisioi^s  we  look 
at  as  applying  to  sea-going  vessels,  and  we  know  that  in  the 
river  St.  Lawrence  many  ships  are  built  intended  for  that 
purpose.  If  it  be  said  that,  in  case  of  a  vessel  going  from 
lake  Ontario  to  the  sea,  in  the  event  of  holding  that  both  acts 
are  in  force  she  would  require  to  be  doubly  registered,  we 
think  the  answer  to  that  is  contained  in  the  98th  section,  for 
in  such  case  a  pass  granted  by  the  commissioners  of  customs, 
or  by  the  Governor,  would  enable  the  vessel  to  go  any  where 
within  the  limits  mentioned  in  the  pass.  The  words  in  the 
clause,  '^zuithoui  being  previously  registered,"  we  read  to 
mean  not  having  been  registered  under  that  act,  thus  leaving 
untouched  any  provincial  requirements  in  respect  of  registry 
or  otherwise. 

Then  as  to  the  second  point.  The  coroner  did  not  sell 
merely  the  equity  of  redemption  of  Garnett,  but  he  sold  the 
vessel,  and  the  plaintiff  bought  her  as  the  highest  bidder,  and 
then  he  claims  the  right  of  possession.  The  plea  denies  the 
plaintiff's  right  of  property.  The  case  of  Kitchen  v.  Irving, 
8  E.  &  B.  789,  as  remarked  upon  by  me  in  Bethune  v,  Cor- 
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bett,  (18  U.  C.  R.  498,)  shews  that  the  plaintiff  did  not  acf][uire 
a  legal  title  to  the  vessel  under  the  coroner's  sale  so  long  as 
the  mortgage  to  Falconer  remained  unsatisfied  and  a  regis- 
tered charge  upon  her.  The  plaintiff  contends  that  the 
defendants  cannot  set  up  the  outstanding  mortgage  to  defeat 
him,  unless  the  defendants  go  further  and  connect  themselves 
with  the  mortgagee,  which  they  did  not  do.  Com.  Dig. 
"Pleader,"  3  K.  11  and  12,  shews  that  the  defendant  may 
deny  the  plaintiff's  property.  See  also  Dover  v.  Rawlings, 
(2  M.  &  Rob.  544).  The  first  plea  of  the  defendants  denies 
the  plaintiff's  property  in  the  vessel.  At  the  trial  the  plain- 
tiff did  not  rely  upon  possession  previous  to  the  defendants' 
taking  her,  but  he  relied  upon  establishing  a  legal  title  to  the 
vessel,  that  is,  to  the  possession  of  her ;  and  the  evidence 
failed  to  establish  any  legal  right,  and  therefore  the  defen- 
dants were  entitled  to  a  verdict  upon  the  first  plea. 

Judgment  for  defendants. 


The  Same  Case. 

Appeal — Application  to  stay  proceedings. 

The  defendants  having  succeeded  in  replevin  brought  against  them  for  a 
schooner,  the  plaintiff  served  notice  of  appeal,  and  applied  to  stay  pro- 
ceeilings  for  a  month  to  perfect  his  security,  so  that  the  defendants  might 
not  in  the  meantime  obtain  a  return  of  the  vessel.  The  court,  however, 
refused  to  interfere. 

The  foregoing  judgment  having  been  given  on  the  9th  of 
February,  on  the  13th  the  plaintiff  served  notice  of  appeal 
on  the  defendants'  attorney,  and  on  the  same  day  Hector 
Cameron^  for  the  plaintiff,  moved  the  court  to  stay  proceed- 
ings for  one  month,  to  enable  the  plaintiff  to  perfect  the 
requisite  security;  and  that  the  court  should  direct  what 
security  should  be  given  for  the  return  of  the  vessel ;  or  that 
a  receiver  should  be  appointed. 

The  schooner  "Defiance,"  replevied,  was  sworn  in  the 
plaintiff's  affidavit  to  be  worth  £750,  and  replevin  bonds 
were  taken  in  three  times  that  sum. 

The  plaintiff  desired  to  prevent  defendant  from  entering 
up  judgment  and  suing  out  a  writ  de  retorno  hahendo  before 
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he  could  complete  his  security  for  appeal,  and  therefore  asked 
for  the  delay.  His  attorney  swore  that  the  appeal  was  bond 
fide,  not  for  delay. 

Q.  S.  Patterson  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  that  there  is  any  reason  why  we  should 
interfere  with  the  ordinary  course  of  proceeding  in  regard 
to  the  giving  security  in  this  case,  or  make  any  order 
respecting  the  custody  of  the  vessel. 

Rule  discharged. 


Buck  v.  Hunter. 

Notice  of  action — Consol.  Stats.  U.  C,  ch.  19,  sec.  193. 

A  notice  of  action  given  to  a  division  court  bailiff  under  Consol. 
Stats.  U.  C,  ch.  19,  sec.  193,  stated  that  the  writ  would  be  sued  out 
of  the  county  court  of  the  county  of  Brant,  and  the  plaintiff  afterwards 
brought  his  action  in  the  county  court  of  Wentworth. 

Held,  af&rming  the  judgment  below,  that  the  notice  was  insufficient. 

This  was  an  appeal  from  the  county  court  of  the  county 
of  Wentworth. 

The  only  question  brought  up  by  it  was,  whether  the  notice 
of  action  which  was  served  upon  the  defendant,  a  bailiff  in 
the  division  court,  was  sufficient  under  the  Statute,  Consol. 
Stats.  U.  C,  ch.  19,  sec.  193.  It  was  objected  at  the  trial 
that  it  was  insufficient,  but  the  learned  judge  overruled  the 
objection  when  taken  as  ground  of  nonsuit,  reserving  leave, 
however,  to  the  defendant  to  renew  his  objection  in  term, 
and  a  verdict  was  given  for  the  plaintiff  for  $120. 

A  rule  nisi  was  afterwards  granted,  which  was  made  abso- 
lute for  a  nonsuit,  and  this  judgment  was  appealed  from. 

The  only  objection  taken  to  the  notice  of  action  was,  that 
it  stated  that  at  or  soon  after  the  expiration  of  one  calendar 
month  from  the  service  of  the  notice,  the  plaintiff  would 
"cause  a  writ  of  summons  to  be  sued  out  of  Her  Majesty's 
county  court  of  the  county  of  Brant"  against  the  defendant, 
&c.,  whereas  the  suit  was  afterwards  commenced,  not  in  the 
county  of  Brant,  as  the  notice  stated  it  would  be,  but  in  the 
county  of  Wentworth. 
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E,  B.  Wood,  for  the  appellant,  cited  Jones  v.  Bird,  5 
B.  k  Al.  837 ;  Howard  v.  Remer,  23  L.  J.  Q.  B.  62 ;  Connolly 
V.  Adams,  11 U.  C.  R.  327 ;  Gillespie  v.  Wright,  14  U.  C.  R. 
52 ;  Upper  v.  McFarland  et  al.,  5  U.  C.  R.  101 ;  Bross  v. 
Huber,  18  U.  C.  R.  288. 

M.  C.  Cameron,  contra,  cited  Croukhite  v.  Sommerville, 
3  U.  C.  R.  129. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  provision  of  the  statute,  Consol.  Stats.  U.  C,  ch. 
19,  sec.  193,  is,  that  "  any  action,  or  prosecution  against  any 
person  for  any  thing  done  in  pursuance  of  this  act,  shall 
be  commenced  within  six  months  after  the  fact  was  com- 
mitted, and  shall  be  laid  and  tried  in  the  county  where  the 
fact  was  committed,  and  notice  in  writing  of  such  action,  and 
of  the  cause  thereof,  shall  be  given  to  the  defendant  one 
month  at  least  before  the  commencement  of  the  action." 

In  the  case  of  Bross  v.  Huber,  (18  U.  C.  R.  288,)  this 
court  held  a  notice  of  action  insufficient  which  had  been  given 
to  a  justice  of  the  peace,  because,  instead  of  stating  positively 
in  which  court  the  action  would  be  instituted,  it  stated  that  a 
summons  would  be  sued  out  of  "  the  Court  of  Queen's  Bench, 
or  Court  of  Common  Pleas  at  Toronto."  The  defect  of  that 
notice  was  its  want  of  certainty,  the  doubtful  character  of 
the  information  which  it  gave.  This  action  was  afterwards 
brought  in  one  of  the  courts  named.  The  defect  in  this 
action  is  in  reality  of  a  graver  kind,  for  it  states  what  was 
not  true,  and  it  was  therefore  calculated  to  mislead. 

But  it  is  true,  on  the  other  hand,  as  Mr.  Wood  remarked, 
that  the  statute  under  which  the  notice  in  Bross  v.  Huber 
was  given  does  expressly  require,  among  other  things,  that 
the  cause  of  action,  "  and  the  court  in  which  the  same  is  in- 
tended to  be  brought,  shall  be  clearly  and  explicitly  stated  " 
in  it,  while  the  statute  which  the  plaintiff  in  the  case  before 
us  had  to  comply  with  does  not  in  any  terms  exact  that  the 
notice  shall  state  in  what  court  the  action  shall  be  brought. 

If  this  notice  had  given  no  information  whatever  in  regard 
to  the  court  in  which  the  action  would  be  brought,  there 
would  be  less  difficulty  in  holding  it  to  be  sufficient,  though  it 
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is  usual  in  all  these  notices  to  state  the  court  in  which  the 
plaintiff  intends  to  sue.  But  here  the  plaintiff  has  given  in- 
correct information  on  a  point  on  which  the  statute  does  not 
expressly  require  that  he  should  have  given  any,  and  we  can- 
not say  that  we  think  the  learned  judge  was  wrong  in  hold- 
ing it  bad,  on  account  of  its  tendency  to  mislead.  It  is  true, 
as  he  observed,  that  in  consequence  of  the  error  notice  of 
this  action,  which  has  been  brought  in  the  county  of  Went- 
worth,  was  not  given. 

It  is  material  too  to  consider  that  the  main  object  of  the 
notice  is  to  give  to  the  defendant  an  opportunity  to  tender 
amends.  Now  the  same  193rd  clause,  which  directs  notice 
to  be  given,  provides  also  that  the  action  shall  be  laid  and 
tried  in  the  county  where  the  fact  was  committed.  When 
the  plaintiff  therefore  gave  this  notice  of  an  action  to  be 
brought  in  the  county  court  of  Brant,  he  gave  notice  of  an 
action  which  the  defendant  may  have  known  or  may  have 
been  advised  could  not  be  successful,  and  that  might  in  any 
such  case  have  made  the  defendant  feel  safe  in  omitting  to 
tender  amends  before  action. 

We  do  not  think  we  can  properly  reverse  the  judgment. 

Appeal  dismissed. 


Prosser  v.  Henderson. 

Landlord  and  tenant — Acceptance  ly  telegraph — Subsequent  entry — Commence- 
ment of  rent, 

A.  living  at  Collingwood  wrote  to  B.  at  Toronto,  on  the  5tli  of  July,  1859,  to  the 
effect  that  he  would  give  £40  a  year  for  his  house  and  pay  taxes,  adding, 
if  you  agree  telegraph  at  once  to  that  effect,  and  I  will  take  it.  On  the 
6th  B.  telegraphed :  "  You  may  have  the  store  for  one  year  on  terms  of 
your  letter."  A.  obtained  the  key  from  the  former  tenant  on  the  11th, 
and  first  entered  on  that  day. 

Held,  that  there  was  a  perfect  demise  :  that  the  rent  commenced  from  the 
acceptance  by  B.  of  A.'s  offer,  not  from  the  time  when  A.  entered  ;  and 
that  B.  was  therefore  entitled  to  distrain  for  a  year's  rent  on  the  7th 
of  July,  1860. 

Beplevin  for  goods  distrained  for  rent. 

Pleas  1. — Non  tenuit.    2.  No  rent  due. 

At  the  trial,  at  Barrie,  before  McLean,  J.,  it  appeared  that 
the  distress  was  made  on  the  7th  of  July,  1860,  for  a  year's 
rent,  at        claimed  to  have  fallen  due  the  day  before. 
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The  defendant  put  in  and  proved  a  letter  from  the  plain- 
tiff to  him,  dated  5th  July,  1859,  in  which  the  plaintiff,  liv- 
ing at  Collingwood,  wrote  to  defendant  at  Toronto,  as 
follows:  "In  the  present  state  of  your  house,  considering 
the  expense  I  shall  have  to  be  at  to  make  it  what  it  should 
be,  I  do  not  feel  inclined  to  give  more  than  £40  for  a  year, 
I  to  pay  the  taxes.  If  you  are  willing  to  let  me  have  the 
house  on  those  terms,  and  will  telegraph  at  once  to  that  ef- 
fect, I  will  take  it,  otherwise  I  beg  to  decline  it." 

On  the  6th  of  July,  between  noon  and  one  o'clock,  the 
defendant  telegraphed  from  Toronto.  "  You  may  have  the 
store  for  one  year  on  terms  of  your  letter." 

There  had  been  a  tenant  in  the  house,  named  Anderson, 
but  he  had  removed  from  it  before  this  correspondence  took 
place,  leaving,  however,  a  few  articles  of  trifling  value  in 
the  house.  Anderson  had  gone  into  another  tenement, 
leaving  this  house  locked.  The  key  was  got  from  Ander- 
son on  the  11th  of  July,  and  given  to  the  plaintiff,  who 
first  entered  on  that  day,  and  Anderson  at  once  took 
away  the  few  old  things  he  had  left  in  the  house,  a  tin 
stove  and  some  bonnet  frames.  The  learned  judge  held 
that  the  term  commenced  on  the  6th  of  July,  when  the 
plaintiff  received  defendant's  acceptance  of  his  offer,  and  the 
jury  on  that  direction  found  for  defendant. 

McMichael  obtained  a  rule  nisi  for  a  new  trial  on  the  law 
and  evidence,  and  for  misdirection.  He  cited  Bayley  v.  Fitz- 
maurice,  8  E.  &  B.  661 ;  Dunk  v.  Hunter,  5  B.  &  Al.  322. 

Patton  shewed  cause,  and  cited  Doe  Pearson  v.  Hies,  8 
Bing.  178  ;  Bundy  v.  Johnson,  6  C.  P.  221 ;  McClenaghan 
V.  Barker,  1  U.  C.  B.  26  ;  Chapman  v.  Bluck,  4  Bing, 
N.  C.  187 ;  Tompkins  v.  Pincent,  1  Salk.  141 ;  Co.  Lit. 
46  h ;  Potter  v.  Sanders,  6  Hare  1 ;  Dunlop  v.  Higgins, 
12  Jur.  295. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  granted  a  rule  nisi  as  moved,  being  doubtful  whether 
the  term  could  be  held  to  have  commenced  till  the  plaintiff 
entered  on  the  11th  of  July,  and  consequently  whether  defend- 
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ant  was  not  in  too  great  haste  to  distrain  for  the  year's  rent. 
Admitting,  which  is  not  disputed,  that  the  acceptance  could 
be  signified,  as  it  was,  by  telegraph  so  as  to  bind  the  party, 
the  first  question  is,  did  the  letter  with  the  answer  by  tele- 
graph form  a  demise. 

The  letter  is  in  effect  this,  "  I  will  give  £40  for  your 
house  for  a  year,  and  will  pay  the  taxes.  If  you  agree  tele- 
graph at  once  to  that  effect,  and  I  will  take  it." 

The  answer  is,  "  You  may  have  it  for  one  year  on  terms  of 
your  letter."  There  is  here  a  subject  of  demise  about  which 
there  is  no  dispute,  though  the  letter  calls  it  a  house,  and  the 
message  in  answer  calls  it  a  store.  We  have  also  a  certain 
rent  and  a  specified  term,  one  year. 

This  we  think  is  a  demise,  perfected  by  entry,  which 
shewed  that  the  tenant  so  considered  it,  and  had  no  new  terms 
to  propose.    It  is  moire  than  an  agreement  about  a  letting. 

Then  the  only  question  is,  when  did  the  rent  commence — 
with  the  acceptance  of  the  tenant's  offer,  or  when  the  tenant 
entered.  We  think  it  commenced  when  the  acceptance 
completed  the  demise,  and  that  on  the  tenant  afterwards 
entering  the  rent  would  be  taken  to  have  commenced  on  the 
day  when  he  was  at  liberty  to  enter,  from  which  day  the  house 
must  be  considered  to  have  been  held  at  his  disposal ;  and 
that  he  could  not  delay  the  commencement  of  rent  by  delay- 
ing to  go  into  possession.  The  case  of  McLeish  v.  Tate 
(Cowper  782)  we  think  is  a  decision  to  that  efi'ect,  though 
it  is  not  a  very  satisfactory  case  taken  altogether.  The 
court  did  in  that  case  hold  that  in  a  case  where  there  was 
something  yet  to  be  done  by  the  landlord,  which  was  neces- 
sary to  complete  the  demise,  that  when  that  was  done  the 
subsequent  agreement  should  by  relation  operate  to  make  it 
a  reservation  of  the  rent  from  the  beginning. 

We  think  the  rule  should  be  discharged. 

Rule  discharged. 
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The  Mutual  Eire  Insurance  Company  of  Prescott  v. 
Palmer,  Davis,  and  Moore. 

Action  against  principal  and  surely — Competency  of  principal  as  witness — Want 
of  seals  to  bond — Defence  without  merits — New  trial  refused. 

In  an  action  on  a  bond  against  principal  and  sureties  for  the  due  perform- 
ance by  the  principal  of  his  duties  as  agent  to  the  plaintiffs,  alleging  the 
non-payment  of  moneys  received  : 

Held,  that  the  principal  was  clearly  a  competent  witness  for  the  plaintiffs  to 
prove  the  amount  of  his  defalcation ;  and  that  on  the  authority  of  Lamb 
V.  Teeter,  18  U.  C.  R.  304,  his  evidence  for  defendants  on  other  points 
was  rightly  rejected. 

It  appeared  that  defendants  having  signed  the  bond  left  in  a  hurry  without 
having  it  properly  sealed,  which  was  afterwards  done,  but  it  was  clear 
that  they  knew  it  to  be  a  bond,  and  it  was  stated  on  the  face  of  it  to  be 
under  seal.  The  jury  having  found  against  this  defence  the  court  refused 
to  interfere,  holding  it  not  one  to  be  favoured. 

The  plaintiffs  sued  on  a  bond,  made  on  the  22nd  of  July, 
1858,  by  the  defendants,  binding  themselves  jointly  and 
severally  to  the  plaintiffs  in  $1000,  with  a  condition  that  if 
Palmer,  one  of  the  defendants,  who  had  been  appointed  an 
agent  of  the  plaintiffs,  should  faithfully  account  for  and  pay 
over  to  the  company  all  moneys  that  should  be  paid  to  him  be  - 
longing  to  the  said  company,  and  should  in  all  things  faith" 
fully  and  honestly  discharge  the  duties  of  an  agent  of  the 
plaintiffs,  agreeably  to  the  by-laws,  rules  and  regulations  of 
the  said  company,  then  the  obligation  should  be  void,  &c. 

Breach,  that  from  the  22d  of  July,  1858,  to  the  1st  of 
July,  1860,  Palmer  continued  to  act  as  the  plaintiffs'  agent : 
that  large  sums,  to  wit,  to  the  amount  of  £250,  were  received 
by  him  as  such  agent  on  the  plaintiffs'  account,  and  that 
though  requested  he  had  wholly  neglected  and  refused  to 
pay  the  same  over,  whereby  the  obligation  had  become  for- 
feited. 

Pleas  by  Palmer.  1.  Non  est  factum.  2.  Traversing 
the  alleged  default,  and  pleading  performance  generally.  8. 
Payment.    4.  Set-off. 

Pleas  by  defendant  Davis.  1.  JSFon  est  factum.  2.  Per- 
formance of  the  condition  by  Palmer. 

Pleas  by  defendant  Moore.  1.  Hon  est  factum.  2.  Gen- 
eral performance  by  Palmer. 

At  the  trial,  at  Toronto,  before  McLean,  J.,  a  verdict  was 
found  for  the  plaintiffs  for  $379.70. 

56  VOL.  XX. 
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M,  C.  Cameron,  on  behalf  of  the  defendant  Moore,  moved 
for  a  rule  nisi  on  the  plaintiffs,  and  on  the  defendants  Palmer 
and  Davis,  for  a  new  trial  for  all  the  defendants,  or  for 
defendant  Moore,  on  the  law  and  evidence,  and  for  misdirec- 
tion, for  the  admission  of  improper  evidence,  and  for  rejection 
of  legal  evidence.  The  complaint  of  misdirection  was  in 
directing  the  jury  that  there  was  evidence  to  prove  that  de- 
fendant Moore  bad  sealed  the  bond  sued  on,  or  given  any 
one  authority  to  seal  it  for  him.  And  the  other  grounds 
were  that  the  application  for  insurance  put  in  at  the  trial, 
though  not  delivered  to  the  company  till  after  the  dismissal 
of  Palmer,  was  not  legal  evidence  as  against  the  surety  of 
the  receipt  by  Palmer  of  money  on  the  plaintiffs'  account ; 
and  that  the  learned  judge  was  wrong  in  allowing  Palmer 
to  be  sworn  as  a  witness  against  the  sureties,  because  if  his 
admission  after  his  dismissal  could  not  be  received,  his  evi- 
dence against  the  sureties  could  not  be  received.  And  that 
Palmer's  evidence  for  the  defendant  Moore  was  improperly 
.  rejected  after  he  had  been  produced  and  sworn  on  behalf  of 
the  plaintiffs,  and  he  was  improperly  rejected  as  a  witness  on 
any  point  except  those  on  which  he  had  been  examined  by 
the  plaintiffs.  The  rule  was  moved  also  on  affidavits. 
The  facts  sufficiently  appear  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  that  the  defence  is  at  all  to  be  favoured 
which  was  set  up  on  the  ground  that  the  bond  was  not  sealed 
by  the  defendants,  for  that  the  seals  which  stand  opposite  to 
the  signatures  of  two  of  the  defendants  were  not  affixed  at 
the  time  of  their  signing,  but  were  put  on  afterwards.  We 
should  not  grant  a  new  trial  upon  the  statements  contained 
on  that  point  in  the  affidavits  filed,  for  it  is  quite  clear  that 
the  defendants  all  knew  and  understood  that  it  was  a  bond 
which  they  were  required  to  execute ;  and  they  signed  the 
instrument,  which  stated  on  the  face  of  it  that  it  was  sealed 
with  their  seals. 

'  It  is  obvious  that  they  intended  it  should  be  sealed,  though 
they  left  in  a  hurry,  without  seeing  that  requisite  propeily 
complied  with.    And  as  to  Moore,  who  is  the  defendant 
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moving  against  the  verdict,  he  wrote  to  the  plaintiffs  after- 
wards in  such  terms  as  admitted  his  liability  as  a  surety,  and 
may  be  fairly  taken  as  recognising  the  authority  of  the 
person  who  affixed  the  seal  to  do  so  for  him. 

Then  as  to  the  ground  that  Palmer's  evidence  was  im- 
properly rejected,  when  the  defendant  Moore  desired  to 
elicit  from  hira  on  cross-examination  that  when  Moore 
signed  the  bond  he  did  not  seal  it,  the  learned  judge  reports 
that  in  that  he  governed  himself  by  what  had  formerly  been 
decided  in  this  court,  in  Lamb  v.  Ward  and  Teeter,  (18 
U.  C.  R.  S04.) 

It  is  complained  also  that  Palmer  should  have  been  allowed 
to  prove,  as  a  witness  for  the  plaintiffs  who  called  him,  the 
amount  of  his  own  defalcations  while  serving  the  plaintiffs 
as  their  agents,  but  he  was  clearly  a  good  witness  for  that 
purpose.  No  one  could  know  better  what  the  fact  was  in 
that  respect,  and  though  his  verbal  admissions  or  declarations, 
not  on  oath,  could  not  be  binding  on  the  sureties,  that  pro- 
ceeds on  a  principle  that  does  not  at  all  interfere  with  his 
competency  as  a  witness  to  prove  on  "oath  upon  the  trial  the 
extent  of  the  claim  which  the  plaintiffs  had  against  him  by 
reason  of  his  misapplication  of  their  moneys.  He  was  a 
perfectly  good  witness  for  that  purpose,  and  besides,  the 
amount  for  which  he  was  in  default  seems  to  have  been 
clearly  ascertained  before  the  action  was  brought,  to  the 
satisfaction  of  Moore  and  his  attorney. 

Rule  refused. 
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The  Canada  West  Farmers  Mutual  and  Stock  Insu- 
rance Company  v.  Merritt  and  Nicholls. 

Bond  hy  sureties — Construction — Liability  for  past  defaults. 

Upon  a  bond  conditioned  that  one  J.  should  pay  to  the  plaintiffs  monthly 
and  every  month  during  the  time  for  which  he  should  act  as  their  agent, 
all  moneys  which  he  then  had  received,  or  which  he  should  receive  for 
premiums,  &c.,  and  should  repay  to  the  applicants  all  moneys  which  he  had 
then  received  or  should  receive  for  insurances  not  accepted  by  the  plain- 
tiffs, and  should  in  all  things  well  and  faithfully  conduct  himself  as  their 
agent :  Held^  that  the  sureties  were  liable  only  for  moneys  received  after 
the  execution  of  the  bond. 

This  was  an  action  on  a  bond  given  by  the  defendants,  con- 
ditioned that  if  Jarvis  (who  was  at  the  time  of  executing  the 
bond,  3rd  April,  1858,  and  had  been  for  two  years  or  more  be- 
fore, agent  of  the  plaintiffs)  "  should  pay  to  the  plaintiffs,  or  to 
their  certain  attorney,  successors  or  assigns,  monthly  and  every 
month,  during  the  time  for  which  he  should  act  as  their  agent, 
all  moneys  which  he  then  had  received,  or  which  he  should 
receive,  for  premiums  or  applications  for  insurance,  or  other- 
wise, for  the  use  of  the  said  company ;  and  should  refund 
and  repay  to  the  applicants,  or  persons  entitled  to  the  same 
respectively,  all  sums  of  money  which  he  had  then  received 
or  should  receive  for  premiums  for  insurance  not  accepted 
by  the  said  company,  and  also  should  in  all  things  well  and 
faithfully  conduct  himself  as  the  agent  of  the  said  company 
in  all  things  required  of  him  as  such,  then  the  said  writing 
obligatory  should  be  void." 

And  the  plaintiffs  assigned  as  a  breach  that  while  the  said 
Jarvis  was  in  the  service  of  the  said  company  as  their  agent 
as  aforesaid,  he  received  for  and  on  account  of  the  said  com- 
pany divers  sums  of  money,  for  premiums  on  applications  for 
insurance  and  otherwise,  for  the  use  of  the  said  company, 
amounting  in  the  whole  to  £82  12s.  2d.,  yet  that  he  did  not 
pay  the  same  monthly  and  every  month,  according  to  the 
said  condition,  to  the  said  company,  although  requested  by 
them  so  to  do,  whereby  the  said  bond  became  void,  &c. 

Pleas  1.—- That  the  bond  was  obtained  by  fraud  of  the 
plaintiffs. 

2.  Payment  by  Jarvis?  after  the  making  of  the  bond  to  the 
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plaintiffs,  monthly  and  every  month,  of  all  moneys  that  he 
received  for  and  on  account  of  the  plaintiffs,  according  to  the 
condition  of  the  said  bond. 

3.  That  the  plaintiffs  fraudulently  concealed  from  defend- 
ants the  fact  that  Jarvis  was  in  arrear  for  moneys  received  by 
him  before  the  making  of  the  bond,  and  procured  defend- 
ants by  fraudulent  representations  and  by  concealment  to 
execute  the  bond. 

At  the  trial,  at  Hamilton,  before  McLean,  J.,  no  evidence 
was  given  of  any  default  by  Jarvis  subsequent  to  the  making 
of  the  bond,  except  as  to  £6  15s. 

The  pleas  setting  up  fraud  were  by  no  means  proved,  but 
the  evidence  of  any  default  by  Jarvis  was  in  regard  to  mon- 
eys received  by  him  before  the  defendants  became  his  sure- 
ties, with  the  exception  of  the  small  sum  of  £6  15s.,  which  it 
appeared  he  received  afterwards,  and  did  not  pay  over. 

It  being  assumed  at  the  trial  that  the  sureties,  according 
to  the  condition  of  the  bond,  were  liable  for  the  amount 
which  the  principal  had  received  before  they  became  his  sure- 
ties, as  well  as  for  moneys  which  should  come  into-  his  hands 
afterwards,  a  verdict  was  rendered  for  the  plaintiffs  for 
£92  10s.  lOd. 

Start  obtained  a  rule  nisi  for  a  new  trial  for  misdirection. 
He  cited  Railton  v.  Matthews,  3  Bell's  Scotch  Appeal  Cases 
56  ;  Smith  V.  Bank  of  Scotland,  1  Dow  272 ;  Smiton  v.  Mil- 
ler, Boss  on  Commercial  Law  42  ;  Cashin  v.  Perth,  9  Grant 
Chy.  Bep.  340. 

Freeman^  Q.  C,  shewed  cause,  and  cited  Belford  Union 
V.  Patteson,  11  Ex.  623 ;  Wythes  v.  Labouchere,  3  DeG. 
k  Jones  593. 

BoBTNSON,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  consideration  of  the  terms  of  the  surety  bond  we 
are  of  opinion  that  the  sureties  do  not  undertake  by  it  to  pay 
moneys  that  had  been  received  and  were  unaccounted  for 
before  they  became  sureties,  but  only  for  future  defaults. 

That  is  the  intention  and  purpose  of  such  bonds  in  gen- 
eral, and  though  it  is  possible  that  sureties  may  in  any  par- 
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ticular  case  have  consented  to  become  liable  for  past  defaults, 
yet  it  is  so  little  likelj  that  they  should  intend  to  do  so,  that 
the  terms  of  their  undertaking  ought  to  be  such  as  to  make 
it  clear  that  they  did  mean  to  incur  that  liability. 

We  think  that  this  bond  does  not  import  this,  but  the  con- 
trary. The  defendants,  when  they  found  that  the  bond  was 
attempted  to  be  enforced  against  them  according  to  that  con- 
struction, resisted  it,  and  they  have  put  pleas  on  the  record 
to  the  effect  that  they  were  deceived  in  obtaining  from  them 
a  bond  that  can  make  them  liable  for  past  defaults.  We  do 
not  think  that  the  evidence  can  be  taken  to  have  established 
fraud  in  the  plaintiffs  in  the  view  of  a  court  of  law,  whatever 
a  Court  of  Equity  might  hold  in  such  a  case ;  but  thinking, 
as  we  do,  that  the  sureties  are  only  liable  on  the  bond, 
according  to  the  terms  of  the  condition,  for  future  and  not 
for  past  defaults,  it  follows  that  in  our  opinion  the  plea  of 
payment  was  established,  except  as  to  the  small  sum  of 
<£6  15s.  received  after  the  defendants  became  sureties.  If 
the  plaintiffs  assent  to  reduce  the  verdict  to  that  amount 
this,  rule  will  be  discharged,  otherwise  we  grant  a  new  trial 
without  costs. 


ToRPY  V.  The  Grand  Trunk  Railway  Company  of 
Canada. 

Collision  —Action  hy  servant  of  contractor — Liability. 

Declaration^  that  the  plaintiff  was  a  servant  in  the  employment  of  one  K.,  a; 
contractor  with  defendants  for  keeping  their  road  in  repair  :  that  in  per- 
forming said  repairs  certain  carriages  and  engines,  under  the  management 
of  defendants'  servants,  were  used  to  transport  materials  and  convey 
workmen  employed  by  K. :  that  the  plaintiff,  being  one  of  such  workmen, 
became  a  passenger  in  one  of  these  carriages  to  be  carried  from  his  place 
of  work  to  his  residence  ;  that  it  was  defendants'  duty  to  use  proper  care^ 
in  the  management  of  said  train,  bm  by  their  negligence  it  came  into 
collision  with  another  train,  whereby  the  plaintiff  was  injured. 

Held,  sufficient  to  shew  defendants  liable. 

The  plaintiff  sued  for  an  injury  received  by  him  while  he 
was  being  carried  in  a  railway  train  along  the  defendants' 
railway  from  Toronto  to  Stratford,  by  collision  with  another 
train  of  the  defendants  coming  from  Stratford  to  Toronto. 

The  declaration  contained  two  counts.  In  the  first  count 
the  plaintiff  stated,  that  he  was  a  passenger  in  a  railway  train 
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of  the  defendants,  to  be  carried,  for  reward  to  be  paid  to  them, 
from  Toronto  to  Stratford. 

To  this  count  the  defendants  pleaded  that  the  plaintiif  was 
not  a  passenger  in  one  of  the  said  railway  cars  of  the  defen- 
dants, to  be  by  them  safely  carried  for  certain  good  consid- 
eration to  the  defendants  in  that  behalf,  as  in  the  declaration 
alleged. 

In  the  second  count  the  plaintiff  set  forth  that  he  was  a 
servant  in  the  employ  of  a  contractor,  to  wit,  William  Kings- 
ford,  with  the  defendants,  for  keeping  certain  parts  of  their 
railway  in  repair,  and  in  performing  the  works  necessary  for 
the  said  repairs  certain  carriages  and  engines,  under  the 
guidance  and  management  of  the  defendants'  servants,  were 
used  for  the  transport  of  materials,  and  the  conveyance  of 
the  workmen  employed  by  the  said  contractor,  the  said 
workmen  not  being  the  servants  of  the  said  defendants,  to  and 
from  their  boarding-house  and  to  and  from  the  place  of  their 
work  ;  that  the  plaintiff  so  being  a  workman  in  the  employ- 
ment of  the  said  contractor,  to  wit,  on  the  19th  of  April, 
1860,  became  and  was  a  passenger  on  a  carriage  drawn  and 
propelled  on  and  along  the  said  railway  by  a  locomotive  en- 
gine, under  the  management  and  guidance  of  servants  of  the 
defendants,  to  be  carried  from  the  place  of  his  work,  to  wit, 
Tor^onto,  to  the  place  where  he  boarded  and  lodged,  to  wit, 
Stratford  ;  and  it  then  became  and  was  the  duty  of  the  de- 
fendants, by  their  said  servants,  to  use  due  and  proper  care 
and  skill  in  and  about  the  carrying  and  conveying  the  plain- 
tiff as  aforesaid,  and  the  management  of  the  said  carriage 
and  locomotive,  and  other  carriages  and  locomotives  on  the 
said  railway,  so  as  not  to  injure  the  plaintiff;  yet  the  defen- 
dants not  regarding  their  duty  in  that  behalf,  to  wit,  on  the 
day  and  year  last  aforesaid,  did  not  by  their  said  servants 
use  due  and  proper  care  and  skill  in  and  about  the  carrying 
and  conveying  the  plaintiff  as  aforesaid,  and  the  management 
of  their  trains  as  aforesaid  ;  but  then  took  so  little  care,  and 
so  negligently  and  unskilfully  conducted  themselves  in  and 
about  the  carrying  and  conveying  the  plaintiff,  and  in  the 
conducting,  managing,  and  directing  the  train  to  which  the 
carriage  was  so  attached  in  which  the  plaintiff  was  as  afore- 
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said,  and  a  certain  other  train  on  the  said  railway  approach- 
ing the  said  train  on  which  the  plaintiff  was,  that  by  reason 
of  such  negligence  and  want  of  care  and  skill,  the  said  train 
in  which  the  plaintiff  was  and  the  said  other  train  came  into 
collision,  and  the  plaintiff  was  thereby  thrown  violently 
against  the  bottom  and  sides  of  the  said  carriage,  and  against 
the  ground,  and  was  thereby  then  grievously  bruised,  &c. 

To  this  count  the  defendants  demurred,  assigning  as 
grounds  of  demurrer, — 1.  That  the  said  count  does  not  al- 
lege any  facts  from  which  the  damage  alleged  would  arise. 
2.  That  there  is  nothing  alleged  in  the  said  count  which 
would  give  the  plaintiff  a  right  to  be  carried  by  the  defendants, 
nor  does  it  appear  that  the  plaintiff  was  a  passenger  either 
for  hire  or  reward  to  be  paid  by  the  defendants,  or  for  any 
consideration  to  the  defendants  whatever,  nor  does  it  even 
appear  that  the  plaintiff  was  on  the  car  with  the  consent  of 
the  defendants.  3.  That  it  is  not  alleged  that  the  defend- 
ants' servants  were  acting  in  any  way  in  the  ordinary  course 
of  their  employment,  so  as  to  render  the  defendants  liable 
for  their  negligence. 

Upon  the  trial  of  the  issue  on  the  defendants'  plea  to  the 
first  count,  which  took  place  in  Toronto,  before  McLean,  J., 
the  facts  were  proved  to  be  just  such  as  were  stated  in  the 
second  count,  and  it  was  agreed  at  the  trial  between  the  par- 
ties that  if  the  plaintiff  should  fail  upon  the  demurrer  to  the 
second  count,  a  verdict  should  be  entered  in  the  defendants' 
favour  on  the  first  count,  so  that  they  should  have  judgment 
on  the  whole  declaration.  On  this  understanding  the  jury 
were  directed  to  assess  the  damages  which  they  found  the 
plaintiff  entitled  to,  if  he  should  be  held  entitled  to  recover. 

It  was  proved  that  the  accident  arose  from  a  mistake  of 
the  conductor  from  Toronto. 

There  had  been  a  change  lately  made  in  the  times  of  run- 
ning, and  he  had  unfortunately  forgotten  it,  and  so  was  out 
of  time,  and  was  met  by  the  down  train  at  a  point  where  he 
had  no  business  to  be.  They  were  both  freight  trains.  Sev- 
eral men  were  hurt,  and  one  killed. 

The  plaintiff  was  less  injured  than  any  of  the  others,  hav- 
ing his  ancle  a  little  strained,  which  troubled  him  for  a  few 


TOUPY  V.  THE  GRAND  TRUNK  RAILWAY  CO. 


449 


days.  The  compa^ny  paid  the  doctor  who  attended  him,  and 
paid  all  the  men  4s.  per  day  while  they  were  disabled  from 
working. 

The  jury  gave  a  verdict  for  the  plaintiff,  and  $75  dam- 
ages. 

Anderson  obtained  a  rule  nisi  to  enter  a  nonsuit,  which 
was  argued  at  the  same  time  as  the  demurrer.  He  cited 
Degg  V.  Midland  R.  W.  Co.,  1  H.  &  N.  773. 

McMichael,  for  defendants,  cited  Great  Northern  R.W.  Co. 
V.  Harrison,  10  Ex.  376  ;  Collett  v.  London  and  North  Wes- 
tern R.  W.  Co.,  16  Q.  B.  984. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  first  cause  of  demurrer  assigned,  it  would  be 
difficult  to  describe  more  particularly  the  cause  of  the  acci- 
dent than  by  ascribing  it  to  the  negligent  management  of  the 
train.  In  cases  of  collision  of  carriages  and  vessels  the  decla- 
ration is  usually  framed  in  general  terms,  as  it  is  here,  which 
leaves  it  open  to  the  plaintiff  to  give  in  evidence  any  kind  of 
mismanagement  which  led  to  the  collision,  (a) 

The  second  exception  taken  by  the  defendants  is,  that  the 
count  does  not  shew  that  the  plaintiff  had  any  claim  to  be  \ 
carried  by  them  as  a  passenger,  by  reason  of  any  reward  paid 
or  to  be  paid  to  them,  or  for  any  other  reason,  or  that  he  / 
was  even  in  the  cars  with  their  consent.  / 

It  appears  to  ns  that  there  is  no  good  ground  for  this 
exception.  The  statement  is  to  the  effect  that  the  plaintiff, 
being  a  workman  under  a  contractor  employed  by  the  defen- 
dants to  keep  the  railway  in  repair,  was  a  passenger  in 
one  of  the  trains  belonging  to  the  defendants  and  managed 
by  their  servants,  which  was  at  the  time  employed  in  convey- 
ing the  workmen  of  such  contractor  to  and  from  their  work, 
and  that  he,  the  plaintiff,  was  then  going  in  such  train  from 
the  place  where  he  was  working  to  the  place  where  he  boarded. 
We  think  we  must  reasonably  understand  that  the  defendants' 
railway  train  was.  used  with  their  consent  in  this  service, 

(a)  See  Chy.  Junr.  Prec.  522  ;  Williams  v.  Holland,  10  Bing.  112;  Croft 
V.  Alison,  4  B.  &  Al.  590 ;  Addison  on  Torts,  260 ;  Skinner  v.  London, 
Brighton,  &c.,  R.W.  Co.,  5  Ex.  787;  Chy.  on  Pig.  ii.,  530. 
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when  it  is  alleged  that  it  was  then  under  the  care  and  man- 
agement of  their  servants,  and  that  the  plaintiff,  being  one 
of  the  workmen  of  the  contractor,  was  lawfully  in  the  train. 

Then,  if  so,  does  not  a  consideration  for  carrying  the 
plaintiff  sufficiently  appear  ?  We  think  it  does.  It  is  not 
indispensable  that  the  plaintiff  should  have  been  an  ordinary 
passenger,  paying  his  fare  out  of  his  own  pocket,  and  taking 
a  ticket.  We  may  presume,  we  think,  that  if,  as  is  stated, 
the  defendants  did  employ  their  trains  and  servants  in  tran- 
sporting the  workmen  of  the  contractor  to  and  from  tha 
work,  they  did  so  because  they  had  made  an  arrangement 
to  that  effect  with  the  contractor,  and  that  such  arrange- 
ment was  for  good  consideration  on  their  part;  that 
is,  was  part  of  their  contract.  It  is  not  indispensable 
in  any  such  case  that  the  consideration  should  move 
from  the  individual  passenger. (^?.)  While  the  defendants 
allowed  their  carriages  to  be  employed  in  transporting  the 
men  back  and  forward  to  the  work,  it  was  their  general  duty 
to  see  that  the  workmen  were  carried  with  reasonable  and 
proper  care,  to  avoid  danger  to  their  lives  and  injury  to  their 
duties,  and  any  one  of  them  suffering  injury  from  the  want 
of  such  care  has  a  legal  ground  of  action  on  his  own  account 
against  the  defendants. 

We  do  not  think  that  this  case  comes  fairly  withia  the 
principle  of  the  decision  in  the  case"  cited  by  Mr.  Anderson, 
of  Degg  V.  The  Midland  Railway  Co.,  for  the  plaintiff  was 
not  a  fellow  servant  of  those  who  were  managing  the  defen- 
dants' train  ;  and  certainly,  according  to  the  statement  in  the 
count,  he  was  lawfully  on  the  train. 

There  is  nothing,  we  think,  in  the  last  objection  taken  to 
the  count,  that  the  defendants'  servants  are  not  stated  to 
have  been  acting  at  the  time  in  the  ordinary  scope  of  their 
employment.  It  is  averred  in  the  usual  terms  that  the  defen- 
dants were  managing  their  railway  train  by  their  servants, 
and  managed  it  so  negligently  that  the  plaintiff  was  injured. 


(a)  See  Skinner  v.  London,  Brighton,  &c.,  R.  W.  Co.  5  Ex  787;  Col- 
lett  V.  London  and  North  Western  R.  W.  Co  ,  15  Jur.  1053,  S.C.  20  L.  J. 
Q.  B.  411,  16  Q.  B.  984;  Great  Western  Railway  Co.  v.  Harrison,  10  Ex. 
376. 
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We  think  the  plaintiff  is  entitled  to  judgment  on  the 
demurrer. 

Our  judgment  upon  the  demurrer  will  determine  whether 
the  verdict  for  the  plaintiff  should  not  be  set  aside  and  a 
nonsuit  entered.    It  is  in  that  shape  the  rule  was  drawn  up. 

Being  of  the  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment on  the  demurrer  to  the  second  count,  it  follows,  accord- 
ing to  the  understanding  on  which  the  cause  went  off  at  the 
assizes,  that  the  plaintiff  shall  retain  his  verdict  for  $75  on 
the  first  count;  but  we  must  say  that  the  plaintiff  does  not 
appear  on  the  evidence  to  have  acted  rensonablj  in  bringing 
this  action,  and  we  think  the  jury  gave  larger  damages  than 
he  seems  to  have  had  a  claim  to  on  account  of  the  injury  he 
received. 


Bailey  v.  James  McNetly  et  al.  (nine  defendants.) 

Tr'spass  to  land — Evidence  of  possession  by  plaintiff. 

The  plaintiflF's  husband  living  close  to  the  lot  of  land  in  question,  had  for 
many  years  cut  fire-wood  and  mfide  sugar  oti  it,  and  it  had  been  assessed 
to  him  since  1843,  but  others  liad  made  similnr  use  of  ir,  though  not  to 
the  !-ame  ex'eni ;  it  had  never  been  enclosed,  and  the  neighbours'  cattle 
as  well  as  his  were  accustomed  to  run  over  it.  The  [>laintifF,  a  few  days 
before  this  action,  put  up  a  fence  on  it,  and  some  of  the  defendants 
thereupon  put  up  nnnther  insiile  of  it.  ami  afterwards  they  all  put  up  a 
fence  along  the  limit  between  this  and  the  next  lot,  thus  shutting  out  the 
plaiiitiCT.  and  fencinsr  in  the  p;»rt  which  she  had  enclosed. 

UeLd,  that  the  plaintiff  (shewing  no  other  title)  had  not  such  exclusive 
possession  as  would  entitle  her  to  maintain  trespass. 

Trespass  for  entering  upon  the  plaintiff's  land,  lot  17,  in 
the  12th  concession  of  Brockville,  and  cutting  down  trees, 
removing  the  fences  of  the  plaintiff  that  were  upon  the  said 
land,  and  placing  rails,  timber,  and  other  materials  upon  the 
said  land,  building  shanties  thereon,  and  incumbering  and 
injuring  the  land;  making  roads  through  it,  and  subverting 
the  earth  and  soil ;  expelling  the  plaintiff  from  the  said  land, 
and  taking  and  carrying  away  the  cut  timber  and  fence  rails 
of  the  plaintiff,  and  converting  and  disposing  thereof  to  their 
own  use. 

Defendants  pleaded— 1.  Not  guilty.  2.  That  the  said 
lands  and  goods  were  not,  nor  were  any  or  either  of  them 
the  plaintiff's,  as  alleged. 
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At  the  trial,  at  Perth,  before  RohinsoTiy  C.  J.,  it  was 
proved  that  this  lot  had  been  located  many  years  ago 
to  a  man  by  the  name  of  Mooney,  who  had  been  long  dead. 
He  never  lived  upon  the  lot,  but  had  chopped  two  or  three 
acres  upon  it,  which  lay  in  a  neglected  state.  No  one  had 
ever  resided  on  the  lot,  or  cultivated  or  enclosed  any  part  of 
it,  till  last  spring,  a  few  days  before  this  action  was  brought.. 

George  Bailey,  this  plaintiff's  husband,  who  died  two 
years  ago,  owned  and  lived  with  his  family  upon  a  lot  not 
immediately  joining  the  land  in  question,  but  within  the 
breadth  of  100  acres  of  it,  and  he  had  been  for  many  years 
in  the  habit  of  cutting  fire-wood  upon  this  vacant  lot,  and 
making  sugar  there,  and  his  cattle  strayed  upon  it ;  but  he 
had  enclosed  no  part  of  it,  and  though  from  being  near  the 
lot  he  had  made  more  use  of  it  than  others  had,  yet  it  was 
proved  that  he  had  by  no  means  had  exclusive  possession  or 
use  of  it,  for  other  neighbours  had  made  sugar  there,  and 
McNeily  had  for  several  years  got  fire-wood  from  it,  and  the 
lot  was  open  to  the  cattle  of  all  the  neighbours,  which  ran 
upon  it,  as  well  as  Bailey's  ;  and  as  the  lot  fronted  upon  the 
river  Mississippi,  it  was  no  doubt  a  great  convenience  to  the 
neighbours  that  it  remained  as  it  did,  a  common  over  which 
their  cattle  that  were  running  at  large  could  go  to  the  water. 

After  Bailey's  death  his  widow,  the  plaintiff,  continued 
to  live  upon  the  lot  which  had  belonged  to  her  husband, 
and  to  act  with  regard  to  this  vacant  lot  (called  the  Mooney 
lot)  in  the  same  manner  as  her  husband  had  done,  till  a  few 
days  before  the  end  of  last  March,  when  she  sent  one  of  her 
hired  men  to  put  up  a  fence  on  a  part  of  this  lot  near  the 
concession  line,  and  while  he  was  doing  this,  Michael  Niel, 
one  of  the  defendants,  came  and  prevented  him.  He  pulled 
down  the  rails  which  the  plaintiff's  servant  had  begun  to  put 
up,  and  told  him  that  he  would  not  allow  him  to  put  a  fence 
there.  The  man  reported  this  to  the  plaintiff,  who  desired 
him  to  go  on  with  the  fence,  which  he  did,  and  put  up  12  or 
14  panels.  This  was  on  a  Tuesday.  Niel  and  two  others 
of  the  defendants,  Pretty  and  Sloan,  came  to  this  lot  on  the 
following  morning,  and  began  also  to  put  up  a  fence  inside 
that  which  the  plaintiff  had  been  putting  up,  and  the  H.ext 
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day,  or  soon  after,  the  plaintiff  told  Iier  servant  to  put  up  a 
fence  inside  of  theirs,  which  would  shut  out  the  defendants  from 
the  rest  of  the  lot.  This  was  done,  and  the  next  morning 
the  fence  was  found  to  have  been  pulled  away  and  the  rails 
scattered  on  the  ground,  and  a  few  days  after,  about  the  1st 
of  April  last,  all  these  nine  defendants  came  together  to  the 
lot,  and  cut  rails  upon  it,  and  made  a  fence  along  the  line 
between  lots  17  and  18  down  to  the  river,  fencing  in  the 
land  which  the  plaintiff  had  enclosed,  and  shutting  out  the 
plaintiff  from  the  land  which  her  cattle,  as  well  as  the  cattle 
of  others,  had  been  for  many  years  in  the  habit  of  running 
on  at  their  pleasure. 

Bailey  it  appeared  had  been  assessed  for  this  land  since 
1843. 

The  lot  was  spoken  of  as  a  common  by  one  of  the  plaintiff's 
witnesses,  and  it  seemed  to  have  lain  open  to  the  public,  any 
body  making  use  of  it  that  thought  proper  to  do  so,  Bailey 
more  than  others,  because  it  lay  nearer  to  him  ;  and  there 
was  some  evidence  of  his  having  desired  others  not  to  meddle 
with  it,  but  till  the  occasion  spoken  of  no  means  were  taken 
to  shut  the  public  out. 

One  of  the  plaintiff's  witnesses,  George  Bailey,  the  father 
of  the  plaintiff's  husband,  gave  this  account  of  the  matter. 
He  said  that  for  28  years  George  Bailey  made  sugar  on  the 
east  half  of  this  lot,  and  took  fire-wood  from  it :  that  he,  the 
witness,  did  not  know  that  any  one  else  claimed  it:  that  the 
plaintiff  had  done  the  same  since  her  husband's  death:  that  one 
Sparrow  also  made  sugar  upon  it :  that  it  was  always  open : 
that  the  witness  and  his  son  also  cut  fire-wood  on  it:  that 
Bailey  made  no  clearing  on  it,  except  as  he  cut  fire-wood : 
that  he  never  tilled  it :  that  a  great  many  cattle  owned  by 
others  ran  upon  it :  that  Michael  Niel,  one  of  the  defendants, 
took  fire-wood  from  it  for  several  years. 

This  evidence  having  been  given,  the  learned  Chief  Justice 
told  the  jury  that  he  thought  the  plaintiff  had  not  a  right  to 
sue  for  a  trespass,  for  neither  she  nor  any  one  had  held  ex- 
clusive possession  of  the  land,  or  any  part  of  it,  till  she 
first  began  to  enclose  it,  and  shut  out  others  from  what  had  ^ 
before  been  common,  and  to  which  she  shewed  no  better  right 
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than  the  others  who  had  gone  upon  it,  and  committed  acts 
of  trespass  upon  it,  as  well  as  she  had :  that  the  defendants 
it  seemed  w^ere  not  content  to  be  shut  out  by  the  plaintiif,  and 
disputed  her  right  to  take  to  herself  what  had  always  before 
been  common  ;  and  that  these  nine  defendants  were  only  to 
be  looked  upon  as  accountable  for  the  act  which  they  were 
found  to  have  been  jointly  concerned  in — that  is,  the  putting 
up  a  fence  through  the  lot  to  the  river,  some  days  after  the 
plaintiff  had  made  the  first  effort  to  enclose  any  part  of  the 
land.  That  fence,  he  remarked,  was  comp  »sed  of  rails  which 
it  was  sworn  the  defendants  had  cut  upon  the  land  in  ques- 
tion, and  he  thought  that  neither  the  cutting  these  rails  nor 
the  putting  up  the  fence,  could  be  held  to  be  a  trespass  for 
which  this  plaintiff  had  any  right  to  claim  damnges,  as  she 
neither  shewed  title  to  the  land  nor  any  actual  exclusive 
possession  or  right  of  possession  more  than  the  defendants 
had,  for  she  could  not  be  held  to  have  had  peaceable  and 
exclusive  possession  by  the  fences  put  up  and  puUed  down 
in  the  contest  between  her  and  the  defendants. 

He  requested  the  jury,  however,  to  name  a  sum  which 
they  would  give  to  the  plaintiff  as  damages,  if  it  should 
appear  on  further  consideration  by  the  court  that  the 
action  could  be  sustained. 

The  jury  assessed  the  damages  at  $25,  and  the  learned 
Chief  Justice  directed  a  verdict  to  be  entered  for  the  defen- 
dants, reserving  leave  to  the  plaintiff  to  move  to  have  a 
verdict  entered  for  her  for  the  damages  found,  if  the  court 
should  think  her  action  capable  of  being  sustained. 

Cromhie  obtained  a  rule  nisi  accordingly,  to  have  a  verdict 
entered  in  her  favour,  or  for  a  new  trial  on  the  law  and 
evidence,  and  for  misdirection,  contending  that  the  evidence 
shewed  a  right  in  the  plaintiff  to  maintain  trespass  for  the 
acts  complained  of. 

Prince  shewed  cause,  and  cited  Heath  v,  Milward,  2  Bing. 
N.  C.  98;  Wheeler  v.  Montefiore,  2  Q.  B.  133;  Monahan 
V.  Foley  et  al.,  4  U.  C.  R.  129  ;  McLaren  v.  Rice,  5  U.  C.  R. 
151. 

Decteon  supported  the  rule,  and  cited  Revett  v.  Brown,  5 
Bing.  T;  Matson  v.  Cook,  4  Bing.  K  C.  392. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendants,  nine  in  number,  were  all  proved  by  the 
plaintiff  to  have  been  jointly  concerned  in  the  act  of  putting 
up  the  fence  on  the  1st  of  April,  and  it  was  not  proved  that 
any  act  but  that  was  committed  by  the  nine  defendants. 
The  plaintiff  therefore  is  confined  to  that  act  of  trespass, 
namely,  the  cutting  rails  on  this  lot  on  that  day,  and  to  the 
putting  up  the  fence  on  that  part  of  the  lot. 

The  plaintiff  cannot  upon  the  evidence  be  said  to  have 
had  exclusive  possession  of  the  land  when  the  defendants 
entered  upon  it  and  did  the  act  complained  of.  She  had  no 
title  to  it  more  than  the  defendants  had.  The  lot  had  up  to 
the  end  of  March  lain  open  to  every  one.  If  the  plaintiff 
or  her  husband  made  more  use  of  it  than  others — that  is, 
trespassed  to  a  greater  extent — it  was  only  because  living 
nearer  it  was  more  convenient  for  them  to  take  those  liberties 
with  the  land,  which  lay  in  common,  and  it  was  more  an 
object  for  them  to  do  so.  When  the  plaintiff  shewed  a  dis- 
position for  the  first  time  in  March  last  to  take  the  lot  to 
herself  exclusively,  and  shut  out  all  her  neighbours  and  their 
cattle  from  going  across  it  to  the  river,  it  is  not  surprising 
that  they  were  not  content  to  allow  it,  but  shewed  a  disposi- 
tion to  contest  her  right.  What  followed  afterwards  was  a 
strife  in  putting  up  and  pulling  down  fences,  and  it  has 
ended  in  the  lot  being  at  last  left  open  as  it  had  always  been 
before. 

The  cases  cited  by  Mr.  Deacon  of  Revett  v.  Brown,  (5 
Ring.  T,)  and  of  Matson  v.  Cook,  (4  Ring.  N.  0.  392,)  cannot 
in  reason  be  held  to  apply  in  favour  of  the  plaintiff,  for  what 
the  court  there  regarded  as  possession  sufiicient  to  entitle 
a  party  to  bring  trespass  against  strangers,  was  a  possession 
taken  under  colour  of  right,  and  had  been  for  a  time  acquiesced 
in  and  enjoyed.  Here  the  struggle  was  to  prevent  the 
plaintiff  from  taking  exclusive  possession ;  there  had  been 
no  exclusive  peaceable  possession  by  her. 

In  our  opinion  the  rule  nm  to  enter  a  verdict  for  the  plaintiff 
should  be  discharged. 

Rule  discharged. 
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Read  v.  Wedge. 

Prohibition — Division  court. 

Held,  that  under  tlie  facts  stated  below  no  ground  was  shewn  for  a  prohi- 
bition to  the  division  court :  that  the  suit  was  clearly  within  their  juris- 
diction ;  and  that  the  defence  of  coverture  should  have  been  set  up  in  the 
court  below. 

This  was  a  suit  brought  in  the  fifth  division  court  of  the 
*  county  of  Middlesex. 

D.  (r.  Miller  moved  for  a  prohibition  to  the  judge  of  the 
county  court  of  Middlesex,  to  restrain  him  from  enforcing  an 
execution  upon  a  judgment  obtained  in  this  case  in  the  divi- 
sion court.  Defendant  stated  herself  to  be  a  married  woman ; 
and  she  moved  for  the  writ  on  two  grounds  : 

1st.  Because  she  was  sued  as  if  sole,  though  she  was  mar- 
ried before  the  commencement  of  the  suit,  and  from  thence 
had  been  and  still  was  a  married  woman. 

2ndly.  Because  this  suit,  as  she  contended,  was  not  within 
the  jurisdiction  of  the  division  court. 

Knowles  v.  Holden  et  al.  (24  L.  J.  Ex.  223)  was  cited  in 
support  of  the  application. 

It  appeared  by  the  affidavits  filed  in  support  of  the  appli- 
cation, that  though  defendant  had  a  husband  she  lived  and 
had  for  many  years  lived  separate  from  him. 

The  plaintiff  sued  her  on  an  account  for  money  paid  for 
her,  and  on  some  other  items  of  account,  and  for  wages  for 
twelve  months,  at  eight  dollars  a  month ;  the  principal  de- 
mand being  for  wages. 

The  defendant  appeared  and  claimed  a  set-off,  and  put  the 
matter  into  the  hands  of  a  friend  to  manage  as  her  agent. 
The  plaintiff's  demand  exceeded  $200,  but  he  abandoned  the 
excess  above  $99.75,  and  went  only  for  that,  as  his  account 
delivered  shewed. 

The  defendant  advanced  a  set-off  exceeding  $400,  one 
large  item  of  which  was  for  two  years'  board  of  the  plaintiff. 

When  the  case  came  on  for  trial  it  was  referred  to  arbitra- 
tion', by  the  plaintiff  on  one  side  and  by  defendant's  agent 
or  friend,  one  Brown,  on  the  other,  and,  as  appeared  from 
the  affidavits,  with  defendant's  knowledge  and  assent  at  the 
time.    It  was  referred  to  five  men,  who  had  been  summoned 
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as  a  jury,  and  they  heard  the  case,  and  awarded  in  favour 
of  the  plaintiff  for  $98. 

Judgment  was  entered  for  that  sum,  and  execution  had 
issued. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

"We  have  at  present  only  the  statements  made  on  the  part 
of  the  defendant.  The  position  of  the  plaintiff,  while  living 
with  the  defendant,  seems  to  have  been  equivocal.  After 
the  lapse  of  two  years  the  plaintiff  sues  her  for  wages,  as  if 
he  hud  been  her  hired  servant ;  while  the  defendant,  in  her 
set-off  brought  against  him,  claims  payment  for  his  board,  as 
if  he  had  been  all  that  time  a  lodger  with  her. 

Both  the  demand  and  the  set-off  were  for  causes  of  action 
over  which  the  court  had  jurisdiction,  mere  matters  of  account. 

It  does  not  appear  under  what  circumstances  the  defen- 
dant was  living  apart  from  her  husband,  whether  in  conse- 
quence of  voluntary  separation,  or  from  her  husband  having 
abandoned  her,  or  from  her  having  deserted  him,  or  being 
forced  by  his  violence  or  other  misconduct  to  leave  him. 

The  affidavits  shew  no  grounds,  we  think,  for  a  writ  of 
prohibition.  The  case  was  referred  to  arbitration  by  consent 
of  parties,  and  it  is  clear  that  the  defendant  submitted  her 
claim  by  way  of  a  set-off  to  the  arbitrators,  who  determined 
between  them.  The  claims  were  all  of  a  nature  that  shewed 
them  to  be  within  the  jurisdiction  of  the  court,  and  the  objec- 
tions which  defendant  states  in  her  affidavit  are  such  as  it 
was  open  to  her  to  take  under  sec.  112  of  the  Division  Court 
Act,  on  motion  to  be  made  within  fourteen  days  to  the  judge 
of  the  division  court  to  set  aside  the  award. 

We  do  not  think  that  this  case  by  any  means  stands  on  the 
same  grounds  as  that  to  which  we  were  referred  of  Knowles 
V.  Holden  et  al.  (2-1  L.  J.  Ex.  223)  in  which  the  plaint 
affected  title  to  land. 

The  plaintiff* 's  claim  here  was  for  a  demand  which  for  all 
that  appeared  was  clearly  within  the  jurisdiction  of  the  court, 
and  it  would  not  be  made  less  so  by  the  defendant  setting  up 
a  cross  demand  on  an  account  which  in  the  whole  far 
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exceeded  the  jurisdiction,  but  which  consisted  of  vaxious  un- 
connected items. 

The  defendant,  in  her  set-oiF  delivered,  charged  the  plain- 
tiff as  being  debtor  to  herself,  saying  nothing  of  her  having 
a  husband,  and  for  all  we  see  she  set  up  no  such  defence  as 
coverture,  either  before  the  court  or  before  arbitrators ;  and 
during  the  whole  time  it  would  seem  that  she  had  been  living 
as  a  feme  sole,  though  now,  since  the  award  has  been  moved 
against  which  was  made  on  a  reference  to  which  her  agent 
assented,  she  tells  us  that  she  was  married  more  than  thirty 
years  ago,  and  that  she  has  not  lived  with  her  husband  for 
many  years  past,  but  the  marriage  she  says  has  never  been 
regularly  dissolved.  If  she  meant  to  set  up  coverture  as  a 
defence  she  should  have  done  it  at  the  proper  time. 

Rule  refused. 


ECKHAEDT  V.  RaBY. 

Lease — Construction. 

The  plaintiff  on  the  1st  of  April,  1858,  leased  certain  land  to  defendant  for  .fiv^ 
years  at  £100  a  year,  payable  half-yearly,  on  the  1st  of  April  and  October 
in  advance,  and  the  lease  contained  the  following  provision :  "  It  is  mutu- 
ally agreed  on  between  the  said  parties,  that  is,  if  S.  E.  (the  lessor; 
requires  the  premises  before  the  term  expires,  he  is  to  pay  ^^50  to  W.  E. 
(the  lessee)  for  possession  ;  otherwise  should  W.  E..  require  tp  leave  be- 
fore the  term,  he  has  to  pay  S.  E.  £50." 

On  the  6th  of  September,  1860,  the  plaintiff  notified  defendant  that  he  woiild 
require  the  premises  on  the  10th  of  October  following,  and  on  that  day  he 
tendered  the  £50,  which  defendant  refused. 

Held,  that  he  was  entitled  to  maintain  ejectment. 

It  was  not  proved  at  the  trial  whether  the  rent  due  on  the  1st  of  October  for 
the  next  six  months  in  advance  had  been  paid  or  not.  Quaere,  whether  if 
it  had  been  shewn  that  the  plaintiff"  received  it,  this  would  affect  his  right. 

Ejectment  by  landlord  against  tenant  for  the  ^est  hsli 
of  lot  17  in  the  sixth  concession  of  Markham. 

The  case  was  tried  before  Burns^  J.,  at  the  last  assises 
held  at  Toronto,  and  the  facts  appeared  as  follow  : 

The  plaintiff,  by  indenture  of  lease,  dated  the  1st  of  April, 
1858,  let  to  the  defendant  the  land  in  question  for  the  term  of 
five  years  from  the  date,  at  the  yearly  rent  of  XIOQ,  payable 
half-yearly  on  the  1st  of  April  and  1st  of  October,  the  rent 
to  be  paid  in  advance. 
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The  l6as6  contained  this  provision: — And  the  party  of 
the  first  part  agrees  with  the  said  party  of  the  second  part^ 
that  he  shall  have  and  peaceably  possess  the  said  premises 
during  the  said  term,  without  the  lawful  interruption  or  evic- 
tion of  any  person  whatsoever."  Also  this  provision  :  "  the 
party  of  the  second  part  is  to  have  the  privilege  of  summer 
fallowing  and  putting  in  thirty-one  acres  of  wheat  the  last 
year,  and  to  be  allowed  all  necessary  privileges  to  harvest 
the  same  when  fit,  to  have  the  use  of  the  barn  a  reasonable 
time  for  thrashing." 

Then  followed  the  agreement  under  which  the  action  was 
brought: — "  It  is  mutually  agreed  on  between  the  said  parties, 
first  and  second,  that  is,  if  Salem  Eckhardt  requires  the  pre- 
mises before  the  term  expires,  he  is  to  pay  fifty  pounds  to 
William  Raby  for  possession,  otherwise,  should  William 
Raby  require  to  leave  before  the  term,  he  has  to  pay  Salem 
Eckhardt  fifty  pounds." 

The  plaintiiF  caused  notice  in  writing  to  be  served  on  the 
defendant  on  the  6th  of  September  last,  that  he  should 
require  the  premises  on  the  10th  of  October,  under  the  terms 
of  the  lease,  and  that  he  would,  on  that  day,  be  ready  to  pay 
the  defendant  the  £50  for  the  possession. 

It  was  proved  that  the  plaintiff  attended  on  the  premises 
on  the  10th  of  October,  and  produced  the  money,  .£50,  and 
ofi*ered  it  to  the  defendant,  but  the  defendant  refused  to  take 
the  money  or  to  give  up  possession  of  the  farm. 

A  verdict  was  taken  for  the  plaintiff,  and  leave  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit. 

-McMichael  obtained  a  Tule  nisi  to  enter  a  nonsuit  pursuant 
to  leave  reserved,  or  for  a  new  trial.  He  cited  Doe  Gardner 
V.  Kennard,  J  2  Q.  B.  244 ;  Hilton  v.  Earl  Granville,  5  Q.  B. 
701,  730  ;  Doe  Willson  v.  Bhillips,  2  Bing.  13. 

-Eccles,  Q.  C,  shewed  cause,  and  cited  Doe  Henniker  v. 
Watt,  1  M.  &  E.  694  ;  S.C.,  8  B.  &  C.  308;  Doe  Rodd  v. 
Archer,  14  East  245  ;  Doe  dem.  Wilson  v.  Abel,  2  M.  &  S.. 
541 ;  Patt  on  Leases,  vol.  ii.,  p.  460,  466. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
The  case  of  Doe  dem.  Gardner  v,  Kennard  (12  Q.  B.  244 
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goes  the  length,  we  think,  of  supporting  the  plaintiff's  case, 
upon  the  stipulation  contained  in  the  lease,  though  the  pre- 
vious case  of  Doe  dem.  Willson  v.  Phillips  (2  Bing.  13)  ap- 
pears to  have  been  decided  upon  a  somewhat  different  view 
of  the  law.  The  defendant's  counsel  in  this  case  does  not 
seem  to  have  rested  his  application  for  a  nonsuit  upon  any 
such  ground  as  the  distinction  between  a  covenant  and  con- 
dition, taken  in  Doe  dem.  Willson  v.  Phillips. 

We  think  it  quite  clear  that  defendant  was  not  entitled  to 
six  months'  notice  to  quit. 

It  does  not  appear  in  the  evidence  whether  the  defendant 
had  paid  the  rent  (^£50)  w'.iich,  according  to  the  lease,  would 
be  payable  on  the  1st  of  October  last,  1860.  If  that  was 
paid,  then  in  truth  the  lessor,  instead  of  giving  to  the  lessee 
any  real  compensation  for  the  lessee's  inconvenience  of  hav- 
ing the  tenancy  so  abruptly  put  an  end  to,  would  have  been 
merely  giving  back  the  rent  which  he  had  received  in  ad- 
vance, and  for  which  the  tenant  had  had  no  consideration,  and 
would  have  none  if  he  was  bound  to  give  up  the  possession. 

Whatever  may  have  been  the  facts  as  regard  the  payment 
of  this  half  year's  rent,  the  question,  where  no  fraud  is  im- 
puted, is  what  is  the  effect  of  the  provision  in  the  lease  in 
that  respect.  Could  the  lessor  legally  exact  that  rent  after 
he  had  given  notice  in  September  that  he  would  require  the 
place  on  the  l^th  of  October  ?  If  he  could  not,  then  the  ten- 
ant need  not  have  paid  it.  If  he  could  legally  exact  it, 
then,  however  unreasonable  it  might  seem,  all  that  can  be 
properly  said  upon  it  is,  that  the  tenant  should  have  taken 
better  care  of  his  interest  than  to  agree  to  such  terms. 
There  is  an  appearance  of  inequality  and  hardship  in  this 
condition  or  stipulation  as  it  applies  to  the  tenant,  and  if  the 
landlord  having  given  notice  to  the  tenant  in  September  to 
leave  on  the  10th  of  October,  received  the  half-year's  rent  in 
advance  on  the  1st  of  October,  it  would  naturally  give  rise 
to  a  surmise  that  the  lessor  had  meditated  something  unfair 
from  the  beginning. 

Bat  we  must  deal  with  the  lease  (so  to  call  it)  as  it  stands ; 
and  we  cannot  say  that  we  are  free  from  doubt  upon  it, 
but,  as  we '  have  already  stated,  we  incline  to  thiftk  that 
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we  should  look  upon  this  stipulation  as  a  condition  rather 
than  a  covenant,  although  it  must  he  admitted  that  the  case 
Doe  dem.  Willson  v.  Phillips  (2  Bing.  13)  more  nearly  re- 
sembles this  than  the  case  of  Doe  dem.  Gardner  v.  Kennard 
(12  Q.  B.  241).  In  the  latter  case  the  defendant  covenanted 
that  on  expiration  of  the  notice  given  of  the  lessor's  desire  to 
resume  an^  part  of  the  land  leased,  he  would  peaceably  surren- 
der it  up  to  him.  That  so  far  is  more  clearly  a  covenant  than 
a  condition,  and  so  far  would  seem  more  favourable  for  the 
tenant  in  its  effect  than  the  provision  in  this  lease  on  which 
the  question  turns.  But  then  these  words  follow :  "  and 
that  the  said  M,  shall  and  may  tahe  peaceable  possession/' 
&c.  Of  this  it  may  be  said  that  the  latter  part,  as  well  as 
the  first,  is  still  part  of  the  covenant  of  the  lessor,  and  may 
equally  as  well  be  taken  as  a  covenant  and  not  a  condition. 

There  is  this  difference,  however,  between  that  lease  and 
the  present,  that  there  are  in  it  express  words  permitting  the 
lessor  to  resume  possession,  which  in  the  one  before  us  there 
is  not. 

In  Doe  dem.  Wilson  v.  Abel  (2  M.  &S.  541)  in  the  lease 
there  was  a  covenaiit,  that  if  the  lessor  should  desire  to  re- 
sume any  part  of  the  land  demised  for  building,  it  should  be 
laivfulfor  Mm  to  enter  upon  such  lands,  &c. ;  and  there  was 
the  usual  condition,  that  if  the  tenant  should  make  default 
in  the  performance  of  any  of  the  covenants,  the  lease  should 
be  void,  and  it  should  be  lawful  for  the  lessor  to  re-enter. 

Lord  Ellenhorougfi  said  at  the  conclusion  of  the  judgment, 
"At  the  expiration  of  the  notice  her  (the  landlady's)  steward 
attempts  to  make  an  entry  by  demanding  possession ;  but  in- 
stead of  finding  the  premises  open  to  him,  he  finds  a  person 
there  resisting.  He  demands  possession, — that  is,  that  the 
lessor  might  enter  for  the  purpose  of  building, — and  the  per- 
son refuses  to  surrender,  which  imports,  not  that  he  refused 
to  execute  a  surrender,  but  to  surrender  according  to  the 
demand.  Therefore  it  seems  to  me  that,  qudcunque  vid 
datd,  whether  the  lessor  stands  upon  the  covenant  that  she 
should  be  at  liberty  to  determine  the  lease  upon  notice,  or 
upon  the  covenant  for  re-entry  for  breach  of  covenants,  she 
is  entitled  to  the  possession  of  this  land." 
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In  8  Ves.  Jr.  34,  in  a  case  of  Russell  v.  Coggins,  before 
Sir  William  Grant,  Master  of  the  Rolls,  there  was  a  motion 
for  an  injunction  to  restrain  the  defendant  from  proceeding 
at  law  to  recover  possession  of  premises  demised  by  him. 
The  proviso  in  the  lease  was,  "  that  if  the  premises  should 
be  wanted  for  building,  the  tenant  should  deliver  up  posses- 
sion." The  answer  stated  that  the  defendant  went  to  the 
plaintiff,  and  told  him  he  wished  to  have  the  land  for  build- 
ing, and  that  it  was  not  colourable,  for  he  had  entered 
into  a  treaty. 

Sir  William  Grant  observed  upon  its  not  distinctly  ap- 
pearing that  the  defendant  did  want  the  land,  though  he  said 
he  had  entered  into  a  treaty  ;  but  "  if  he  had  said  an  agree- 
ment, there  would  have  been  an  end  of  it.''  "  There  is 
no  defence,''  he  said.  "  at  law.  The  question,  therefore, 
whether  the  land  was  bond  fide  wanted  ca,n  only  be  here,  and 
it  is  not  so  clear  that  the  defendant  did  want  it,  that  he  ought 
to  be  permitted  to  proceed  at  law,  where  he  must  inevitably 
succeed.'"  His  Honour,  therefore,  granted  the  injunction. 
If  we  could  be  quite  sure  that  this  lease  said  nothing  about 
re-entry,  or  the  lease  being  void,  the  case  would  perfectly 
resemble  the  present,  and  we  should  have  very  high  autho- 
rity for  sustaining  this  plaintiff's  action. 

On  the  other  hand,  in  Doe  dem.  Willson  v.  Phillips,  (2  Bing. 
13,)  where  the  lease  did  very  closely  resemble  the  one  before 
us,  the  provision  being  merely  that  in  case  the  lessor  should 
want  any  part  of  the  land  to  build  or  otherwise,  then  the 
tenant  should  give  up  that  part  of  the  land  to  the  lessor,  who 
was  to  make  an  abatement  in  the  rent,  there,  as  we  have  be- 
fore stated,  the  court  held  that  this  was  not  a  condition 
entitling  the  lessor  on  breach  of  it  to  re-enter,  but  a  cove- 
nant on  which  he  must  seek  his  remedy  in  damages.  That 
case  has  been  relied  upon  as  a  strong  authority  against  the 
plaintiff,  and  so  it  is.  But  there  is  this  difference,  that  in 
that  case  the  lessee  was  to  give  up  the  land  only  in  case  the 
lessor  "  should  want  any  part  of  it  to  build  or  otherwise,  or 
cause  to  be  built;"  and  there  the  court  thought  that  injus- 
tice this  should  not  be  treated  as  a  condition,  but  a  covenant, 
for  that,  taken  in  that  sense,  if  the  lessor  was  obliged 
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to  proceed  upon  it  as  a  covenant  it  would  be  open  to  a  court 
of  equity,  on  an  application  for  injunction  against  suing  on 
the  covenant,  to  compel  him  to  shew  that  he  had  equitable 
grounds  for  desiring  to  resume  possession,  and  that  his  want- 
ing the  land  for  building  was  not  a  mere  pretence. 
Now  in  the  case  before  us,  the  stipulation  is  that  "^7  the  lessor 
requires  the  premises  before  the  term  expires,  he  is  to  pay 
^50  to  William  Raby  for  possession,  otherwise,  should 
William  Raby  require  to  leave  before  the  term,  he  is  to  pay 
Salem  Eckhardt  (the  lessor)  £50." 

The  clear  meaning,  we  think,  of  that  provision  is  that  the 
lessor  need  assign  no  reason,  but  could  at  his  pleasure  put  an 
end  to  the  term,  paying  £50  as  a  compensation.  And  so  far 
the  stipulation  is  mutual,  that  the  tenant  was  at  liberty  to 
depart  whenever  he  pleased,  paying  also  ^50  as  a  compensa- 
tion for  leaving  when  he  chose,  which,  according  to  the  season 
of  the  year,  might  throw  a  considerable  loss  upon  the  land- 
lord. This  we  think  an  important  feature  in  the  present 
case,  and  it  seems  to  put  an  end  to  any  question  about  six 
months'  notice.  We  must  suppose  indeed  that  the  £50  was 
meant  to  be  a  compensation  for  the  sudden  termination  of 
the  tenancy.  The  fact  was,  as  it  appears  by  the  evidence, 
that  there  were  no  crops  in  the  ground  at  the  time  of  the 
lessor  requiring  possession.  We  mean  no  fall  wheat  had 
been  sown. 

On  the  whole,  we  have  had  much  doubt  about  the  case, 
and  should  like  yet  to  know  whether  the  rent  due  on  the  1st 
of  October  last  had  been  paid  to  the  lessor,  for  if  it  had,  then 
we  doubt  whether  the  lessor  keeping  that,  and  tendering  only 
£50  to  the  tenant,  should  be  held  as  having  tendered  what 
was  necessary  for  entitling  him  to  resume  possession.  We 
should  have  said  rather  that  we  could  have  made  up  our  mind 
more  satisfactorily  upon  the  case,  if  it  had  appeared  in  evi- 
dence what  was  the  fact  in  regard  to  the  payment  of  the  .£50 
for  rent,  which  would  no  doubt  have  been  payable  if  the 
plaintiff  had  not  before  that  day  came  given  notice  that  he 
would  require  the  possession  of  the  land,  and  that  at  a  day 
so  soon  after  the  1st  of  October  as  to  deprive  the  tenant  of  all 
the  advantage  for  which  the  rent  would  be  paid  if  paid  at  all. 
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We  wonder  that  the  fact  was  not  brought  out  in  evidence,  but 
it  does  not  seem  to  have  been,  and  if  we  were  to  grant  a  new 
trial  on  account  of  evidence  which  might  and  ought  to  have 
been  given,  we  might  be  incurring  the  risk  of  throwing  upon 
the  plaintiff  the  loss  of  a  year's  rent  from  the  farm,  for  be- 
fore the  result  of  another  trial  could  be  known  to  us,  it  would 
be  too  late  for  a  new  tenant  to  make  a  profitable  use  of  the 
farm  for  the  coming  season. 

We  therefore  discharge  the  rule. 

Kule  discharged. 


James  Irvine  v.  Donald  Nicholson  and  William  Irvine. 

Ouaraniee —  Variance — Admissibility  of  parol  evidence — Statute  of  Frauds. 

The  plaintiff  sued  on  a  guarantee,  alleginpj,  by  way  of  inducement,  that  it 
was  proposed  to  him  by  the  defendant  N.,  that  if  he  would  allow  a  certain 
assignmenc  made  to  him  of  a  leasehold  property  to  be  put  on  record,  he, 
N.,  would  give  him  security  on  other  real  property  for  the  payment  of 
certain  moneys,  to  which  the  plaintiff  agreed;  and  the  plaintiff  averred, 
that  in  consideration  that  he  would  allow  the  said  assignment  to  be  put 
on  record,  the  defendants  promised  that  the  arrangement  made  with  N. 
for  the  payment  of  the  said  balance,  should  be  duly  carried  out,  otherwise 
the  defendants  would  pay  the  plaintiff  i;l35,  that  being  the  sum  to  be 
secured.  The  breach  was,  that  the  defendants  would  not  carry  out  the 
said  arrangement,  nor  secure  to  the  plaintiff"  the  £135.  The  defendant 
N.  pleaded  non-assumpsit.  The  guarantee  when  produced  shewed  that 
the  defendants  had  not  agreed  absolutely  to  secure  the  plaintiff,  as  alleged, 
but  to  pay  the  £135  if  N.  did  not  do  so. 

Held,  that  verbal  evidence  of  an  agreement  to  the  effect  declared  upon,  was 
inadmissible,  and  that  it  would  at  all  events  have  been  useless,  for  an 
agreement  either  by  the  defendant  I.,  to  become  responsible  for  N.'s 
default,  or  by  both  to  give  security  on  real  property,  must  be  in  writing. 

This  action  was  on  an  alleged  agreement  in  the  nature 
of  a  guarantee. 

The  declaration  set  out  certain  alleged  facts  and  circum- 
stances by  way  of  inducement,  which  it  was  stated  led  to  the 
plaintiff's  exacting  from  the  defendants  the  special  under* 
taking  on  which  he  was  suing.  The  plaintiff  averred  that  it 
was  proposed  to  him  by  the  defendant  Nicholson,  that  if  the 
plaintiff  would  allow  a  certain  assignment  made  by  him  to 
third  parties  of  a  leasehold  property  to  be  put  upon  record^ 
which  it  had  been  intended  should  be  withheld  from  registry 
until  certain  conditions  had  been  complied  with,  and  which 
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the  said  Nicholson  desired  should  be  recorded,  in  order  to 
perfect  a  transaction  in  which  he  was  interested,  that  he, 
Nicholson,  would  give  to  the  plaintiff  security  on  other  real 
estate,  or  other  unexceptionable  security,"  for  the  due 
payment  of  the  balance  of  certain  moneys  at  the  time  and 
in  the  manner  thereinafter  mentioned,  to  which  proposition 
the  plaintiff  averred  he  assented  and  agreed,  on  his  being 
guaranteed  that  the  arrangement  would  be  carried  out  within 
a  reasonable  time  ;  and  that  thereupon,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendants,  would  allow 
the  said  assignment  of  lease  to  be  put  on  record,  so  as  to 
complete  the  title,  &c.,  they,  the  defendants,  jointly  and 
severally  undertook,  guaranteed,  and  promised  the  plaintiff 
that  the  arrangement  for  the  payment  of  said  balance  in 
manner  thereinafter  mentioned  would  be  duly  carried  out, 
as  agreed  upon  between  the  plaintiff  and  the  defendant 
Nicholson,  as  aforesaid,  and  the  documents  (securing  the 
same)  necessary  for  that  pu*-pose  duly  executed  within  a 
reasonable  time,  otherwise  the  defendants  promised,  and 
thereby  held  themselves  personally  liable  to  the  plaintiff  to 
pay  the  full  amount  of  the  sum  of  £135  and  interest,  as  well 
as  all  costs  the  plaintiff  might  incur  in  enforcing  the  claim 
against  the  defendants ;  the  said  arrangement  referred  to, 
and  so  to  be  secured  as  aforesaid,  being  that  the  defendant 
Nicholson  should  pay  to  the  plaintiff  the  sum  of  £20  annually, 
in  such  payments  as  should  be  agreed  on,  and  also  pay  over 
to  the  plaintiff  all  the  rents  on  the  buildings  erected  on  the 
said  leasehold  property,  under  deduction  of  ground  rent  and 
interest  of  said  mortgage,  to  the  defendant  Nicholson,  until 
the  said  X135,  and  interest  at  the  rate  of  ten  per  cent,  per 
annum,  should  be  fully  paid  and  satisfied. 

Then,  having  thus  set  out  what  the  defendants  undertook 
to  do,  the  plaintiff  averred  that  he  did  what  was  desired  of 
him  as  to  allowing  the  said  assignment  made  by  him  of  the 
leasehold  property  to  be  put  on  record,  but  that  nevertheless 
the  defendants,  although  they  had  been  requested,  and 
although  a  reasonable  time  had  elapsed,  did  not  nor  would 
either  of  them  carry  out  or  cause  to  be  carried  out  the  said 
arrangement  so  agreed  on  as  aforesaid,  '*nor  secure  to  the 
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plaintiff  the  payment  of  the  said  balance  of  ,£135,  and  interest 
thereof,  either  on  real  estate  or  otherwise  howsoever,  nor 
cause  the  documents  necessary  for  that  purpose,  or  any 
document  whatever,  to  be  executed,  but  therein  wholly  failed 
and  made  default,  and  the  plaintiff  lost  and  was  deprived 
of  and  still  is  without  any  security  for  the  payment  of  the 
said  sum  of  £135  and  interest,  or  any  part  thereof,  and  the 
same  is  wholly  unpaid  to  the  plaintiff. 

The  defendant  Nicholson  pleaded  non-assumpsit.  The 
other  defendant,  William  Irvine,  suffered  judgment  to  go  by 
default. 

At  the  trial,  at  Toronto,  before  Richards^  J.,  the  plaintiff 
produced  and  proved  the  following  agreement,  in  the  form  of 
a  letter  from  the  defendants  to  John  Irvine,  dated  Hamilton, 
4th  January,  1860,  and  addressed  to  the  said  John  Irvine, 

"  Dear  Sir, — In  consideration  of  you  as  attorney  for  James 
Irvine  allowing  a  certain  assignment  of  lease  by  him,  the 
said  James  Irvine,  to  R.  M.  and  yourself,  as  trustees  under 
the  marriage  settlement  of  William  Irvine,  one  of  the  under- 
signed,  and  wife,  to  be  put  on  record,  so  as  to  complete  the 
title  of  the  said  trustees  in  the  leasehold  property  there  con- 
veyed,  although  there  is  still  a  balance  of  £135  or  there- 
abouts due  to  the  said  James  Irvine  on  the  purchase  money 
of  said  leasehold  property,  we  jointly  and  severally  undertake 
to  guarantee  to  you,  as  attorney  aforesaid,  that  the  arrange- 
ment hereinafter  set  forth,  as  agreed  on  between  you  and  us, 
will  be  duly  carried  out,  and  the  documents  necessary  for 
that  purpose  duly  executed  within  a  reasonable  time,  other- 
wise we  hold  ourselves  personally  liable  to  you,  as  attorney 
for  said  James  Irvine,  to  pay  the  full  amount  of  said  .£135, 
and  interest,  as  well  as  the  costs  you  may  incur  in  enforcing 
the  claim  against  us. 

"  The  arrangement  referred  to  above  is  that  in  considera- 
tion of  you  recording  the  assignment  above  mentioned,  thus 
allowing  a  certain  mortgage  for  <£450  made  by  the  said  trus- 
tees to  Donald  Nicholson,  one  of  the  undersigned,  to  take 
precedence  of  the  said  claim  by  James  Irvine  of  <£135  or 
thereabouts,  the  unpaid  vendor's  lien  being  understood  to 
remain  good  except  as  against  the  said  mortgage  for  £450j 
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the  said  Donald  Nicholson  has  agreed  to  paj  to  you,  as 
attorney  as  aforesaid,  the  sum  of  £20  annually  in  such  pay- 
ments as  may  be  arranged  on,  and  also  to  pay  over  to  you 
all  the  rents  of  the  buddings  erected  on  the  said  leasehold 
property,  under  deduction  of  ground  rent  and  interest  of  the 
said  mortgage  to  said  Nicholson  for  .£450,  until  the  said 
claim  of  JC135,  or  thereabouts,  and  interest  at  the  rate  of  ten 
per  cent,  per  annum,  is  fully  paid  and  satisfied." 

It  was  objected  at  the  trial  that  this  instrument  did  not 
support  the  plaintiff's  action,  but  varied  essentially  from  it. 
The  plaintiff's  counsel  desired  then  to  prove  that  there  was 
a  verbal  agreement  to  the  effect  of  that  set  out  in  the  declara- 
tion, but  such  evidence  the  learned  judge  held  to  be  inadmis- 
sible, and  directed  the  plaintiff  to  be  nonsuited,  reserving 
leave  to  him  to  move  against  it. 

it.  A.  Harrison  obtained  a  rule  nisi  to  set  aside  the  non- 
suit. He  cited  Stephen  on  Pig.  243-4 ;  Larned  v.  McRae,  1 
U.  C.  R.  106. 

Freeman^  Q.  C,  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

When  the  written  agreement  is  carefully  compared  with 
the  declaration,  it  is  evident  that  the  objection  of  variance 
was  properly  held  to  be  fatal.  The  plaintiff  is  not  suing  for 
non-performance  of  the  only  thing  which  by  their  letter  the 
defendants  bound  themselves  to  do  ;  that  is,  to  pay  the  £135, 
if  Nicholson  (one  of  them)  should  not  within  a  reasonable 
time  execute  such  documents  as  should  be  necessary  for  car- 
rying out  an  agreement,  which  is  not  clearly  explained.  This 
action  is  not  brought  to  recover  the  £135,  or  any  instalment 
of  it ;  and  indeed  it  was  admitted  on  the  trial  that  when  this 
action  was  brought  there  was  none  of  that  money  due,  nor 
does  it  appear  what  precise  arrangement  has  been  come  to  in 
regard  to  the  payment  of  that  account. 

But  the  breach  of  the  guarantee  on  which  the  plaintiff  sues 
is  that  the  defendants  have  not  given  to  the  plaintiff  (James  Ir- 
vine) security  upon  real  estate  according  to  the  guarantee. 
Now  so  fur  as  the  defendant  William  Irvine  was  concerned,  he 
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could  only  bind  himself  in  writing  to  be  answerable  for  the 
default  of  another — that  is,  of  Nicholson — and  no  action 
could  be  sustained  against  either  of  the  defendants  for  not 
giving  security  upon  real  property  without  shewing  that  they 
agreed  in  writing  to  do  so.  The  statute  of  frauds  in  both 
respects  required  written  evidence  of  the  contract.  The 
plaintiff  indeed  did  give  written  evidence  of  what  the  defen- 
dants did  in  fact  agree  to,  but  the  writing  does  not  support 
the  statement  in  the  declaration  of  what  they  engaged  for. 

The  agreement  was  that  if  the  necessary  documents  were 
not  within  a  reasonable  time  executed  for  carrying  out  the 
agreement,  then  these  defendants  should  pay  the  <£135. 
They  are  not  sued  for  the  money  because  the  other  thing  was 
not  done,  but  are  sued  as  if  they  had  both  agreed  absolutely 
that  deeds  should  be  executed.  The  writing  shews  plainly 
that  they  did  not  so  agree.  We  cannot  look  out  of  the  writing 
to  see  what  was  agreed  upon.  Whatever  conversation  may 
have  taken  place  before  or  at  the  time  of  signing  that  letter 
was  made  immaterial  by  the  giving  of  that  letter,  for  that  is 
the  only  proof  of  the  agreement  at  and  up  to  that  time. 

It  would  no  doubt  have  been  allowed  to  the  plaintiff  to 
prove  a  sufficient  agreement  made  afterwards,  substantially 
varying  from  that,  but  it  is  not  pretended  that  there  was  any 
such  subsequent  independent  agreement,  and  if  there  was  it 
would  from  the  nature  of  the  undertaking  require  to  be  proved 
by  writing. 

The  plaintiff's  counsel  on  the  argument  endeavoured  to 
make  out  that  he  could  rely  upon  what  was  set  out  in  the 
inducement  in  the  declaration  for  proof  of  such  an  agree- 
ment as  he  alleged,  for  that  the  defendants'  plea  of  non- 
assumpsit  admitted  all  the  preparatory  matter  set  out,  and 
only  denied  that  they  ever  made  such  a  promise  as  the  plain- 
tiff alleged  they  had  made.  A  careful  examination  of  the 
matter  set  out  by  way  of  inducement  shews  that  it  is  not  in 
fact  upon  any  thing  set  out  in  that  the  plaintiff  can  rely  con- 
clusively for  shewing  such  a  promise  as  he  has  sued  upon, 
and  besides,  whatever  statement  of  a  promise  the  plaintiff 
could  succeed  in  extracting  from  the  count  in  any  way,  we 
iDaust  admit  that  the  plea  of  non-assumpsit  denies  all  that  is 
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set  out  as  a  promise,  and  so  far  would  put  the  plaintiff  to 
proof  of  his  inducement. 

We  have  no  doubt  that  the  nonsuit  was  proper,  and  that 
the  rule  must  be  discharged. 

Rule  discharged. 


Stewart  v.  Webster. 

Award —  Construction — Finality — Pleading — Allowance  of  interest. 
Under  a  submission  of  all  matters  in  difference  between  the  plaintiff  and  de- 
fendant, (not  specif^-ing  any  subject  of  dispute,)  with  power  to  the  arbitra- 
tors to  determine  what  they  should  see  fit  to  be  done  by  either,  the  arbi- 
trators by  their  award — after  reciting  that  one  G.,  by  a  writing  endorsed 
on  the  submission,  had  agreed  to  submit  to  them  a  uharge  of  £250  per 
annum,  made  by  defendant  for  the  management  of  certain  property  in 
Berlin,  in  which  G.  and  the  plaintiff  were  jointly  interested — found  that 
on  thelstof  September,  1860,  defendant  was  indebted  to  the  plaintiff  in 
£3249  17s  8d.,  which  they  ordered  him  to  pay  accordingly,  with  interest 
half-yearly  until  paid.  2nd.  As  to  the  Berlin  property,  that  as  regarded 
the  rights  and  liabilities  of  the  plaintiff  and  defendant  thereto,  they  did 
not  find  that  any  difference  had  arisen  calling  for  their  arbitrament  (fur- 
ther than  as  might  regard  the  said  amount  claimed  for  management)  and 
they  therefore  made  no  adjudication  on  such  right  or  liabilities.  3rd.  As 
to  certain  property  in  Guelph,  comprised  in  a  deed  made  by  defendant  to 
plaintiff,  they  adjudged  that  the  plaintiff  should  hold  the  same  in  fee  by 
virtue  of  such  deed,  but  that  if  he,  or  his  heirs  or  assigns,  should  sell  the 
same,  or  any  part  thereof,  and  should  realize  from  such  Sale  a  larger 
sum  than  £1100,  he  or  they  should  account  for  such  surplus  to  the  defen- 
dant, his  executors,  &c. 
To  an  action  on  this  award,  defendant,  after  setting  it  out  at  length, 
pleaded  :  1.  That  the  arbitrators  awarded  upon  matters  not  submitted, 
and  which  accrued  after  the  submission,  and  upon  accounts  between  the 
parties  to  a  period  long  after  the  submission.  2.  That  the  award  was 
not  final,  in  this,  that  the  said  matters  relating  to  the  Berlin  property 
were  matters  in  difference,  and  were  submitted  to  the  arbitrators,  but  that 
they  did  not  award  thereon  ;  and  in  this,  that  they  did  not  dispose  of  the 
difference  respecting  the  value  of  the  Guelph  property,  but  left  the  same 
unsettled  and  dependent  upon  the  sale  thereof  by  the  plaintiff,  when  only 
the  amount  to  be  accounted  for  to  defendant  could  be  determined. 
Held,  on  demurrer,  both  pleas  good ;  and  as  to  the  second  plea,  that  the 
averment  as  to  the  Berlin  property  was  a  t-ufficient  defence,  and  the  plea 
therefore  sufficient,  although  the  award  as  to  the  Guelph  land  was  not 
wanting  in  finality. 

At  the  trial,  upon  issue  taken  on  the  first  plea,  it  appeared  that  the  plaintiff 
in  April  gave  in  a  statement  of  his  claim,  calculated  with  interest  up  to 
that  time,  at  12  per  cent.,  which  had  been  the  usual  rate  allowed  in  the 
dealings  between  the  parties.  At  the  defendant's  request  time  was  al- 
lowed him  to  prove  hit-  defence  ;  and  in  making  their  award  on  the  6th  of 
October,  the  arbitrators  added  interest  at  the  same  rate  up  to  the  1st  of 
September,  on  the  sum  claimed  in  April  for  principal  and  interest  up  to 
that  time.  Ueld^  that  they  had  power  to  do  this,  and  to  award  interest 
on  the  amount  until  paid. 

Held,  also,  that  upon  the  evidence,  set  out  below,  the  first  plea  was  not 
proved. 

Qucsre,  as  to  the  intention  and  effect  of  the  direction  in  the  award  to  pay 
tne  £3249,  and  interest  half-yearly  until  payment. 

This  was  an  action  upon  an  award  made  upon  a  submis- 
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sion  entered  into  on  the  23rd  of  February,  1860,  to  recover 
the  sum  of  X3249  17s.  8d.,  and  one  half  of  <£54  costs,  paid 
by  the  plaintiff. 

It  was  a  submission  of  all  disputes  and  matters  in  differ- 
ence whatsoever  between  the  parties,  and  it  was  one  of  the 
terms  of  the  reference,  as  it  was  stated  in  the  declaration, 
that  the  costs  of  the  deed  of  submission,  and  the  costs  of  the 
reference  and  award,  should  be  in  the  discretion  of  the  arbi- 
trators, who  might  direct  to,  and  by  whom,  and  in  what  man- 
ner the  same,  or  any  part  thereof,  should  be  paid.  It  was 
also  agreed  by  the  submission,  as  the  declaration  stated  it, 
that  the  arbitrators  "  should  be  at  liberty  to  order  and  deter- 
mine what  they  should  think  fit  to  be  done  by  either  of  the 
parties  respecting  the  matters  referred." 

The  defendant,  in  two  pleas,  which  were  demurred  to,  did 
not  traverse  the  submission,  or  deny  that  it  was  in  the  terms 
set  out,  but  he  first  stated  the  award  at  length,  and  then  took 
certain  objections  to  it ;  first,  because  he  said  the  arbitrators 
exceeded  the  submission,  and  secondly,  because  their  award 
was  not  final. 

The  award,  by  the  terms  of  the  submission,  was  to  be 
made  on  or  before  the  1st  of  May,  1860,  or  on  or  befpre  any 
other  day  to  which  the  arbitrators  might  enlarge  the  time, 
and  it  was  averred  that  they  did  enlarge  the  time  to  the  1st 
of  Jauuary,  1861,  within  which  time — namely,  on  the  6th  of 
October,  1860 — the  arbitrators  made  their  award. 

In  this  award,  besides  a  short  recital  of  the  submission, 
the  arbitra  ors  recited  that  George  John  Grange,  of  the 
town  of  Guelph,  Esquire,  did,  on  the  25th  of  August,  1860, 
by  a  writing  endorsed  on  the  said  submission,  undertake  to 
submit  to  them  a  ceriain  charge  of  £250  per  annum,  made  by 
the  said  James  Webster,  the  defendant  in  this  case,  and  one 
of  the  parties  to  the  submission,  for  the  management  of  cer- 
tain property  situate  in  the  town  of  Berlin,  and  county  of 
Waterloo,  in  this  Province,  in  which  property,  being  a  part- 
nership property,  the  said  Grange  and  this  plaintiff,  Stewart, 
were  both  interested. 

And  after  these  recitals  the  aw£^rd  proceeded  as  follows  : 

First,  We  find  that  the  said  James  Webster,  on  th^  1st 
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day  of  September,  1860,  was,  and  still  is,  indebted  to  the  said 
G.  M.  Stewart,  in  £3249  17s.  8d.,  and  we  order  that  the 
said  James  Webster  do  pay  to  the  said  G.  M.  Stewart  the 
said  sum  accordingly.  And  we  do  further  order,  that  until 
the  same  be  paid  the  said  James  Webster  do  pay  to  the  said 
G  M.  Stewart  interest  thereon  after  the  rate  of  six  per  cent 
per  annum,  to  be  computed  from  the  said  1st  day  of  Sep- 
tember, and  to  be  payable  half-yearly,  on  the  said  principal 
sum  or  debt  of  £3249  17s.  8d.,  or  so  much  thereof  as  may 
from  time  to  time  remain  unpaid. 

"  Second^  as  regards  that  certain  property  known  as  the 
Berlin  property,  and  which  may  be  described  as  . the  unsold 
parts  of  the  real  estate  at  the  said  town  of  Berlin,  and  debts 
and  assets  arising  from  the  sold  parts  thereof,  as  held  in  the 
name  of  the  said  George  John  Grange,  in  the  terms  of  an  in- 
denture between  the  said  George  John  Grange,  the  said  Jarnes 
Webster,  and  Francis  Shanly,  Esquire,  dated  the  18th  of 
February,  1854,  we  find  that  the  said  George  M.  Stewart 
being  absolute  proprietor  of  one  third  share  of  the  same,  or 
interest  therein,  acquired  by  him  by  purchase  from  the  said 
Francis  Shanly,  is  also  the  holder  of  another  one  third  share 
of  the  same  by  virtue  of  an  indenture  between  the  said  James 
Webster  and  the  said  George  M.  Stewart,  dated  the  10th  of 
May,  1859 ;  and  that,  as  to  the  respective  rights  and  liabili- 
ties of  the  said  James  Webster  and  George  M.  Stewart  re- 
lative thereto,  we  do  not  find  that  any  dispute  or  difference 
hath  arisen  concerning  the  same  calling  for  our  arbitrament, 
(further  than  as  may  regard  the  amount  claimed  as  aforesaid 
for  general  management  of  the  said  Berlin  property) ;  and 
we  do  therefore  make  no  adjudication  on  such  right  or  lia- 
bilities as  last  aforesaid. 

Thirds  as  regards  that  certain  property  situate  in  the  said 
town  of  Guelph,  comprised  in  that  certain  deed  of  bargain 
and  sale  made  by  the  said  James  Webster  in  favour  of  the 
said  George  M.  Stewart,  dated  the  28th  of  October,  1858, 
and  registered  in  the  registry  office  of  the  county  of  Welling- 
ton on  the  4th  day  of  November  following,  we  adjudge  that 
the  said  George  M.  Stewart  do  hold  the  same  in  fee  simple 
by  virtue  of  the  said  conveyance  thereof  to  him  from  the  said 
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James  Webster,  but  that  if  the  said  George  M.  Stewart,  his 
heirs  or  assigns,  shall  sell  the  same,  or  any  part  thereof,  and 
shall  realize  from  such  sale  a  larger  sum  than  the  sum  of 
£1105,  he  or  they  shall  account  for  such  surplus  when  so 
realized  unto  the  said  James  Webster,  his  executors,  admin- 
istrators or  assigns. 

And  lastly,  the  arbitrators  awarded  that  the  costs  of  pre- 
paring the  deed  of  submission  were  £1  10s.,  and  the  costs  of 
the  reference  and  of  their  award  £52  10s.,  making  ^54, 
which  they  directed  should  be  paid  in  equal  proportions  by 
each  party,  and  that  if  either  should  pay  to  the  arbitrators 
the  share  of  the  other,  the  party  paying  should  be  entitled 
to  receive  the  amount  so  paid  from  the  other  on  demand, 
with  interest  from  the  day  of  payment  at  six  per  cent.,  paya- 
ble half  yearly. 

The  defendant  in  the  first  plea  averred  that  the  arbitrators 
in  making  their  award  took  into  consideration  and  awarded 
upon  matters  not  submitted  to  them,  and  which  accrued  after 
the  submission  was  made,  and  awarded  upon  the  accounts 
between  the  parties  to  a  period  long  subsequent  to  the  mak- 
ing of  the  submission,  whereby  the  defendant  averred,  the 
award  was  void. 

And  in  the  second  plea  the  defendant  averred,  as  before 
stated,  that  the  award  was  not  final,  in  this,  namely,  that  the 
said  matters  relating  to  the  Berlin  property  were  matters  in 
difference  between  the  plaintiff  and  defendant  at  the  time  of 
the  submission,  and  were  submitted  to  the  arbitrators,  and 
that  they  did  not  award  thereon.  And  also  in  this,  that  the 
arbitrators  did  not  dispose  of  the  matters  in  difference  between 
the  plaintiff  and  defendant  respecting  the  value  of  the  Guelph 
property,  in  the  award  mentioned,  but  left  that  value  unset- 
tled and  undetermined,  and  dependent  upon  the  sale  by  the 
plaintiff  of  the  said  land,  when  and  when  only  the  amount  to 
be  finally  accounted  for  to  the  defendant  was  to  be  settled, 
wherefore,  the  defendant  averred,  the  award  was  void. 

To  these  pleas  the  defendant  demurred,  on  the  grounds 
that  the  first  plea  imputed  misconduct  to  the  arbitrators,  and 
as  such  was  not  an  answer  to  an  action  on  the  award. 

And  as  to  the  second  plea,  that  the  said  plea  setting  out 
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the  award  and  disputing  its  validity  in  law,  tenders  an  issue 
of  law  to  the  jury  and  not  to  the  court :  that  the  arbitrators, 
as  appears  by  the  award  set  out,  have  found  that  there  was 
no  point  in  dispute  about  the  Berlin  property  (except  for 
management)  and  their  decision  cannot  be  reviewed,  and  that 
the  award  professing  to  be  made  de  pronmissis  this  item  must 
be  assumed  to  have  been  taken  into  consideration  in  award- 
ing the  sum  to  be  paid  to  the  plaintiff.  That  the  said  award 
is  final  as  regards  the  Guelph  property,  inasmuch  as  it  estab- 
lishes the  title  of  the  property  in  the  plaintiff,  and  fixes 
definitely  the  sum  beyond  which,  if  he  sells  the  property,  he 
is  to  account  to  the  defendant  for  the  balance. 

Ready  Q.  C,  and  Anderson^  for  the  demurrer,  cited 
Williams  v.  Wilson,  9  Ex.  101  ;  In  re  Morphett,  2  D.  &  L. 
967  ;  Perry  v.  Mitchell,  12  M.  &  W.  792  ;  Roberts  v.  Eber- 
hardt,  4  Jur.  N.  S.  899  ;  Wilkinson  v.  Page,  1  Hare  276 ; 
Cargey  v.  Aitcheson,  2  B.  &  C.  170 ;  Aitcheson  v.  Cargey, 
2  Bing.  199  ;  McArthur  v.  Campbell,  4  N.  &  M.  210  ;  Brad- 
dick  V.  Thompson,  8  East  344;  Russell  on  Awards,  524. 

Cameron^  Q.  C,  contra,  cited  Mitchell  v.  Staveley,  16 
East  58  ;  Dresser  v.  Stansfield,  14  M.  &  W.  822  ;  Charleton 
v.  Spencer,  3  Q.  B.  693 ;  Roberts  v.  Eberhardt,  3  C.  B.  N. 
S.  482;  Duckworth  v.  Harrison,  4  M.  &  W.  432 ;  Gisborne 
V.  Hart,  5  M.  &  W.  53 ;  Samuel  v.  Cooper,  2  A.  &  E.  752 ; 
Price  v.  Popkin,  10  A.  &  E.  139;  Russell  on  Awards, 
268-270. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  plea  we  think  is  a  good  plea.  Whether  it  was 
afterwards  upon  the  trial  proved  to  be  true  is  quite  another 
question. 

For  all  that  we  see  upon  the  plea,  the  defendant  means  to 
affirm  by  it  that  the  arbitrators  took  into  their  consideration 
and  awarded  upon  transactions  forming  matters  of  account, 
which  transactions  were  subsequent  to  the  time  of  the  sub- 
mission, and  that  would  certainly  be  an  excess  of  jurisdiction. 
In  truth  the  plea  does  amount  to  that  in  terms. 

As  to  the  second  plea,  the  submission  being  of  all  matters 
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in  difference,  of  course  the  arbitrators  were  bound  to  dispose 
of  all  matters  that  were  in  fact  in  difference  between  the 
parties  in  respect  to  the  Berlin  property,  in  which  they  held 
a  joint  interest. 

The  submission,  as  it  is  set  out  in  the  declaration,  makes 
no  allusion  to  any  such  matter  as  beinp:  in  difference,  but  if  i 
there  was  in  fact  at  the  time  of  the  award  any  dispute  about 
that  property,  either  of  a  pecuniary  nature  in  consequence 
of  sales  made,  or  a  dispute  of  any  orher  kind,  and  the  arbi- 
trators had  notice  of  such  dispute  or  difference,  and  were 
requested  to  award  upon  it,  no  doubt  it  was  incumbent  upon 
them  to  dispose  of  it.  This  plea  states  that  the  said  matters 
respecting  the  Berlin  property  were  in  difference.  Now  the 
said  mntters  can  refer  to  nothing  in  the  submission  as  it  is 
set  forth  in  the  declaration,  for  that  makes  no  mention  of  it^ 
Those  words  therefore  can  only  refer  to  what  is  said  of  the 
Berlin  property  in  the  inducement  to  the  plea :  in  other 
words,  in  the  recital  in  the  award  and  in  the  award  itself. 
What  is  said  of  it  in  the  recital  in  the  award  is,  that  Webster 
had  made  a  claim  of  £250  a  year  for  the  management  of  that 
property,  in  which  Stewart  and  Grange  were  jointly  in- 
terested, and  that  Grange  had  submitted  to  be  bound  by  the 
award,  (as  he  might  do,  though  not  originally  a  party  to  the 
submission).  This  is  no  intimation  of  any  matter  in  difference 
respecting  the  Berlin  property,  further  than  the  question 
how  much,  if  anything,  should  be  paid  to  Mr.  Webster  for  the 
past  management  of  it,  which  might  give  rise  incidentally  to 
a  question  how  much  of  the  allowance  proper  to  be  made  to 
W^ebster  each  of  these  parties  should  pay ;  and  if  one  had 
paid  any  sum  on  account  of  it,  he  would  have  a  claim  upon 
the  other  to  be  reimbursed  in  such  proportion  of  it  as  the 
arbitrators  should  think  right. 

The  award,  as  we  have  just  said,  gives  no  intimation  of 
any  other  matter  in  difference  between  the  parties  respecting 
the  Berlin  property ;  and  as  the  plea  speaks  of  the  said 
matters  in  difference,  the  defendant  cannot  be  understood  to 
be  speaking  of  any  new  or  other  matter  of  dispute,  unless 
indeed  the  award,  in  its  reference  afterwards  to  this  property, 
had  disclosed  that  there  was  son^e  other  matter  in  difference 
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in  regard  to  it,  but  it  does  not.  On  the  contrary,  the  arbi- 
trators expressly  assert  that  there  was  no  other  thing  to  be 
settled  in  regard  to  the  Berlin  property  but  that. 

Then,  taking  that  plea,  as  we  think  we  must,  to  refer  to 
the  only  matter  in  difference  which  had  been  alluded  to  in 
the  previous  part  of  the  pleadings,  the  plea  must  be  under- 
stood to  state  that  the  arbitrators  did  not  award  thereon  :  that 
is,  that  they  did  not  settle  the  difference  that  there  was 
between  Webster  and  Stewart  growing  out  of  Webster's 
charge  for  managing  the  property.  Taking  the  plea  to  refer 
to  that,  we  have  to  consider  that  the  arbitrators  in  their 
award  do  make  mention  of  it  as  something  that  was  in 
difference,  but  they  do  not  s^iy  in  any  recital  in  the  award 
that  they  had  settled  the  dispute  by  their  award,  and  the 
award  does  not  give  us  to  understand  whether  they  did  or 
did  not. 

The  defendant,  therefore,  it  seems  to  us,  was  at  liberty  to 
assert,  as  he  does  in  this  plea,  that  the  said  matters  mentioned 
in  the  award  as  in  difference  relating  to  the  Berlin  property 
were  in  difference,  and  were  submitted  to  the  arbitrators, 
and  that  ihey  did  not  settle  that  dispute.  If  that  be  true, 
then  the  award  is  not  final.  If  it  be  not  true,  then  the  de- 
fendant must  have  failed  on  the  trial  if  an  issue  in  fact  had 
been  joined  upon  this  plea,  but  it  appears  that  the  truth  of 
the  plea  was  not  traversed. 

As  it  stands  the  plea  is,  we  think,  a  good  defence ;  and 
the  opinion  we  have  formed  on  the  pleadings  is  that  judgment 
should  be  given  for  the  defendant  on  both  the  demurrers. 

We  have  not  failed  to  consider,  as  regards  the  second  plea, 
that  the  defendant  relies  upon  two  instances  of  want  of  final- 
ity in  the  award  as  rendering  it  void.  We  have  spoken  only 
of  one — that  which  relates  to  the  Berlin  property.  It  does 
not  seem  to  us  that  there  is  good  ground  for  objecting  that 
the  arbitrators  have  not  settled  the  difference  between  the 
parties  respecting  the  property  in  Guelph,  and  settled  it  in 
a  manner  in  which  it  was  competent  to  them  to  dispose  of  it. 
We  should  always  uphold  an  award  against  objections  that  are 
not  reasonable,  and  should  entertain  every  reasonable  intend, 
meat  in  order  to  support  it.  For  all  that  appears,  the  deal- 
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ings  between  the  plaintiff  and  the  defendant  in  regard  to  the 
Guelph  property  may  have  been  such  that  it  was  quite  com- 
patible with  justice,  and  with  the  understanding  and  agree- 
ment between  the  parties,  as  explained  to  the  arbitrators, 
that  Stewart  should  be  determined  to  be  the  legal  owner  of 
the  property,  and  at  liberty  to  keep  it  or  to  dispose  of  it  ad 
he  pleased,  but  that  if  he  should  sell  it,  and  should  obtain 
more  than  ^1105  for  it,  that  he  should  be  held  liable  to  the 
defendant  for  whatever  sum  he  might  receive  beyond  £1105. 
We  can  easily  conceive  such  a  state  of  things  as  would  make 
that  a  just  determination,  and  we  do  not  think  that  the  mere 
circumstance  that  the  claim  of  the  defendant  to  receive  any 
thing  beyond  the  £1105  is  made  contingent  upon  certain  facts 
occurring  or  not  occurring,  and  without  certain  limitation  of 
time  within  which  they  must  occur  in  order  to  give  a  claim, 
makes  that  part  of  the  award  illegal,  either  for  uncertainty 
or  for  any  other  reason. 

Then  if  this  part  of  the  award  is  not  objectionable  on  the 
ground  of  want  of  certainty  or  finality,  as  we  think  it  is  not, 
this  instance  of  want  of  finality  set  up  in  the  plea  would  not 
of  itself  be  sufficient  to  invalidate  the  award,  and  so  far  the 
plea  would  be  bad. 

Is  it  therefore  insufficient,  although  it  specifies  another 
instance  in  which  the  award  is  not  final,  which,  if  it  stood 
alone,  would,  we  think,  be  sufficient  to  show  the  award  void, 
unless  it  could  be  disproved  ? 

That  turns  on  the  proper  application  of  the  principle  that 
a  plea  bad  in  part  is  to  be  held  bad  in  the  whole,  the  mean- 
ing of  which  we  take  to  be,  that  if  a  plea  fails  in  any  part  of 
that  which  is  essential  to  make  it  a  perfect  defence  it  fails 
altogether.  We  have  had  some  doubt  on  that  point,  but  we 
think  we  must  hold  that  when  a  plea  sets  up  a  defence,  such 
as  in  this  case  want  of  finality,  which  if  it  is  well  founded 
necessarily  goes  to  the  whole  cause  of  action,  the  fact  of  the 
defendant  specifying  two  instances  in  which  the  award  is  not 
final  clearly  does  not  make  it  necessary  to  prove  both. 

The  case  of  Spilsbury  v.  Micklethwaite  (1  Taunt.  146)  is  an 
authority  on  that  point,  and  there  is  no  doubt  that  it  is  a 
principle  constantly  acted  upon,  that  it  is  only  necessary  to 
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prove  so  much  of  a  plea  as  is  necessary  to  show  a  good  bar 
to  the  action.  In  a  case  like  this  the  action  is  as  clearly 
barred  by  shewing  want  of  finality  in  one  instance  as  in  two, 
and  as  only  one  need  be  proved,  or  attempted  to  be  proved, 
we  take  it  for  granted  that  it  is  not  indispensable  that  the 
two  instances  of  want  of  finality,  which  have  no  connexion 
with  each  other,  should  both  appear  to  be  good  instances  of 
such  want  of  finality,  (a) 


The  plaintiff,  besides  demurring,  took  issue  upon  the  first 
plea.    No  issue  in  fact  was  joined  upon  the  second  plea. 

At  the  trial,  at  Guelph,  before  Hagarty^  J.,  the  defendant 
gave  this  evidence  in  support  of  his  first  plea.  He  called 
Mr.  Fergusson,  one  of  the  two  arbitrators  who  made  the 
award,  and  who  gave  the  following  testimony : 

"  I  was  one  of  the  arbitrators  under  the  submission  pro- 
duced, which  is  dated  the  23rd  of  February,  1860.  The 
award,  made  on  the  6th  of  October,  1860,  determines  that  the 
defendant  was  indebted  in  the  sum  named  on  the  1st  of  Sep- 
tember, 1860.  I  did  not  understand  that  any  transactions 
took  place  after  the  submission.  We  reckoned  interest  at  a 
rate  stated  to  have  been  agreed  upon  between  the  parties, 
from  the  1st  of  April,  1860,  to  the  1st  of  September,  1860, 
on  X3807  lis.  lOd.,  interest  £191  10s.  5d.  on  that  sum. 

"  I  and  the  other  arbitrator  had  agreed  on  the  first  settle- 
ment. At  the  defendant's  request  we  gave  him  another 
hearing.  An  amount  was  mentioned  as  the  plaintiff's  claim, 
which  I  understood  was  admitted  throughout.  I  suppose  the 
plaintiff  charged  the  rate  of  interest  agreed  on.  I  think 
there  was  no  award  on  the  Berlin  property  except  as  to  man- 
agement; defendant  claimed  for  management.  We  thought 
it  (his  claim)  too  much,  and  reduced  it.  We  intended  to 
bring  every  thing  to  the  1st  of  September.  If  any  thing 
was  allowed  after  the  submission,  it  must  have  been  on 
account  of  the  defendant  claiming  it ;  I  do  not  remember  dis- 
tinctly. We  allowed  defendant  £1000  for  seven  years'  man- 
agement of  the  Berlin  property.    Can't  say  when  rhey  ended. 


[a)  See  Dowslaad  v.  Thompson,     W.  J31.  910. 
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The  rate  of  interest  was  admitted.  The  plaintiff  only  made 
one  claim  against  the  defendant,  at  an  early  stage  of  the 
proceedings,  the  9th  of  April,  1860.  He  made  no  claim 
that  I  remember  for  any  thing  else.  (The  claim  is  put  in.) 
The  defendant  took  this  to  copy." 

The  account  put  in  shewed  that  interest  at  12  per  cent, 
was  added  to  the  principal  in  March,  1860,  and  interest  at 
the  same  rate  added  to  the  whole  sum  of  principal  and 
interest  up  to  the  1st  of  September,  1860,  the  day  on  which 
the  award  stated  the  sum  of  £3249  17s.  8d.  to  be  due  from 
the  defendant. 

The  plaintiff,  Mr.  Fergusson  said,  put  in  his  claim  shewing 
the  principal  and  interest  due  up  to  April.  The  arbitrators 
took  that  sum  as  his  claim,  as  it  were  an  account  stated. 

This  being  the  whole  evidence  given,  the  learned  judge 
stated  his  impression  to  be  that  the  plea  was  not  proved,  for 
that  it  did  not  appear  that  matters  not  submitted  had  been 
awarded  upon,  which  he  took  to  mean  some  matters  arising 
after  the  submission. 

The  charging  interest  upon  interest,  as  had  been  done, 
might,  he  said,  be  a  hard  course,  but  could  hardly  be  said 
to  be  new  matter.  He  reserved  leave  to  the  defendant  to 
move  for  a  nonsuit,  or  for  a  verdict  in  his  favour  upon  the 
first  plea,  and  directed  a  verdict  for  the  plaintiff  to  be  entered 
for  the  amount  awarded  and  interest,  £8301  9s.,  together 
with  the  moiety  of  the  costs  of  reference  and  award. 

Cameron,  Q.  0  ,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant.    He  cited  In  re  Morphett,  2  D.  &  L.  967. 

Anderson  and  Palmer  shewed  cause,  and  cited  In  re 
Badger,  2  B.  &  Al.  691 ;  Bignall  v.  Gale,  2  M.  &  G.  830. 

The  authorities  cited  upon  the  argument  of  the  demurrer, 
ante,  page  473,  were  also  referred  to. 

EoBlNSON,  0.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  the  learned  judge  was  wrong  in  holding 
upon  the  trial  that  the  evidence  of  Mr.  Fergas.^on  did  not 
shew  that  the  arbitrators  had  decided  upon  matters  not  re^ 
f erred  to  them. 
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Although  the  plea  may  be  taken  to  import,  as  wo  think  it 
does,  that  the  arbitrators  exceeded  their  authority  by  going 
into  matters  which  arose  or  occurred  after  the  submission, 
yet  the  plaintiff  having  denied  that  they  did  so,  it  became 
necessary  for  the  defendant  to  prove  it,  and  we  cannot  say 
that  the  evidence  did  establish  it.  The  arbitrators  in  April, 
1860,  it  appears,  had  heard  all  the  plaintiff's  evidence,  and 
were  ready  to  determine  on  the  amount  of  his  claim.  It 
appears  also  that  they  did  not  find  that  the  defendant  dis- 
puted the  plaintiff's  charge  against  him,  as  it  had  been  then 
made  out  to  the  satisfaction  of  the  arbitrators  ;  that  is,  we 
mean,  they  considered  him  to  acquiesce  in  the  debit  side  of 
the  account  brought  in  against  him.  But  the  defendant  in- 
sisted that  he  had  charges,  or  a  charge  of  some  kind,  against 
the  plaintiff,  which  he  desired  further  time  to  enable  him  to 
make  out.  Mr.  Fergusson  st  ited  that  the  delay  in  making 
up  the  award  till  October  following  was  owing  tu  this  request 
of  the  defendant,  to  enable  him  to  make  out  any  claim  of 
his  :  that  no  additional  claim  was  advanced  by  the  plaintiff 
for  any  thing  that  had  been  transacted  after  the  snbmission, 
still  less  for  any  thing  that  had  taken  place  between  April 
and  October. 

What  is  complained  of,  it  seems,  is  this,  and  nothing  more, 
that  the  arbitrators  carried  forward  interest  upon  the  sum 
which  they  had  found  the  plaintiff  entitled  to  in  April,  1860, 
to  the  1st  of  September,  1860,  at  the  same  rate  of  12  per  cent, 
that  they  had  allowed  when  they  first  struck  the  balance  be- 
tween the  parties.  If  the  defendant  means  to  find  fault  with 
the  rate  of  interest,  which  is  certainly  very  high,  that  would 
be  an  objection  to  the  award  upon  the  merits,  and  on  which 
we  ought  not  to  enter,  for  the  parties  were  at  liberty  by  law 
to  agree  to  any  rate  of  interest  that  they  chose.  It  is  sworn 
by  Mr.  Fergusson  that  he  found  that  to  be  the  rate  under- 
stood and  acquiesced  in  by  the  defendant,  and  for  all  we  can 
tell  there  may  have  been  a  just  reason,  under  the  circum- 
stances, for  the  plaintiff  exacting  a  rate  of  interest  that 
seems  excessive,  though  we  believe  not  altogether  uncom- 
mon. It  was  for  the  arbitrators  to  determine  between  them 
upon  that  point ;  and  they  could  allow  also  compound  inter- 
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est,  if  they  found  it  to  be  right  according  to  the  course  of 
dealing. 

What  the  defendant  we  think  more  certainly  meant  to 
object  to,  was  the  interest  being  carried  forward  to  any 
period  beyond  the  time  of  the  reference  in  February,  1860. 
If  the  allowance  of  interest  upon  a  debt  due  must  cease 
from  the  time  of  submission  to  arbitration,  plaintiffs  would  be 
little  inclined  to  settle  their  demands  in  that  manner,  for 
they  would  lose  an  advantage  which  they  certainly  have 
when  they  proceed  at  law  in  a  less  amicable  manner.  We 
think  it  is  the  ordinary  course,  where  interest  is  allowed,  to 
carry  it  down  to  the  time  of  making  the  award,  either  ac- 
cording to  the  rate  agreed  upon  by  the  parties,  or,  where 
there  is  no  special  understanding,  according  to  the  rate  fixed 
by  law. 

We  do  not  find  that  it  is  held  to  be  illegal  to  award  inter- 
est upon  the  sum  found  to  be  due  till  it  is  paid  ;  that  is,  we 
mean  the  common  legal  rate  of  interest,  which  was  in  this 
case  awarded  to  be  paid  from  the  1st  of  September,  1860. 

On  this  matter  of  interest,  we  refer  to  the  cases  of  Morgan 
V.  Mather,  (2  Ves.  Jr.  15,)  Dick  v.  Milligan,  (lb.  28,)  In  re 
Morphett  (2  D.  &  L.  978,)  Doe  dem.  Moody  v.  Squire,  (2  Dowl. 
N.  S.  327,)  In  re  Badger,  2  B.  &  Al.  691-  Plummer  v.  Lee, 
(2  M.  &  W.  499,) 

If  in  carrying  the  calculation  of  interest  further  than  the 
1st  of  September,  or  even  than  the  time  of  the  submission, 
there  was  wrong  done,  of  which  we  are  not  convinced,  that 
would  not  be  a  reason  for  holding  the  award  wholly  void,  but 
only  a  reason  for  striking  out  so  much  of  the  plaintiff's  claim. 

We  are  inclined  to  think  from  the  terms  of  this  award  that 
the  intention  of  the  arbitrators  was  to  leave  the  money  in 
the  defendant's  hands  so  long  as  he  paid  the  interest,  but  the 
legal  effect  is  to  make  it  payable  on  demand,  at  least  so  we 
suppose. 

We  think  the  defendant  did  not  give  such  evidence  in  sup- 
port of  his  plea  as  would  entitle  us  to  hold  the  award  void 
for  excess  of  authority,  and  therefore  that  this  rule  to  enter  a 
verdict  for  the  defendant  should  be  discharged. 

The  parties,  it  seems,  are  nearly  connected,  and  have  been 


LAUZEAU  V.  LEONARD. 


481 


concerned  together  in  business  which  implied  an  intimate 
relation  between  them;  and  the  sum  claimed  by  the  plaintiff 
is  large.  We  therefore  think  it  right  to  allow  the  parties  an 
opportunity  of  going  to  trial  upon  the  truth  of  the  defendant's 
second  plea,  as  well  as  the  truth  of  the  first,  and  we  grant  a 
new  trial  upon  payment  by  the  defendant  of  the  costs  of  the 
last  trial,  and  allow  the  plaintiff  to  withdraw  his  demurrer 
and  reply  to  defendant's  second  plea  or  join  issue  upon  it, 
paying  the  costs  occasioned  by  the  demurrer. 


Lauzeau  v.  Leonard. 

Railway — Detention  of  plaintiff  hy  conductor,  under  18  Fic,  ch.  176,  sec.  10 — 
Limitation  of  action. 

In  an  action  for  assault  and  false  imprisonment,  it  appeared  that  defendnnt, 
being  condi)ctor  of  a  railway  tram,  had  detained  the  plaintilT  under  18 
Vic,  ch.  176,  sec.  10,  to  take  him  before  a  magistrate  upon  the  chai-ge  of 
having  obstructed  defendant  in  the  execution  of  his  duty.  Held,  that  he 
was  entitled  to  the  protection  of  the  26rh  clause,  and  that  the  action 
having  been  brought  more  than  six  months  after  the  act  complained  of  was 
too  late. 

Action  for  assault  and  false  imprisonment. 

Plea^  justifying  as  an  ofiicer  of  the  Great  Western  Railway, 
setting  forth  that  defendant  was  a  conductor  of  a  railway 
train  on  the  road  between  Hamilton  and  Toronto :  that  the 
plaintiff  wilfully  obstructed  defendant  in  the  execution  of  his 
duty,  contrary  to  the  statute  ;  and  that  defendant  thereupon 
detained  him  till  he  could  take  him  before  a  justice  of  the 
peace  to  answer  the  charge,  which  are  the  trespasses  com- 
plained of ;  and  that  this  occurred  more  than  six  months 
before  this  suit  was  commenced. 

The  plaintiff  admitted  that  this  suit  was  not  commenced 
within  six  months,  but  denied  the  residue  of  the  plea. 

The  facts  on  which  this  action  was  founded  took  place  in  - 
November,  1858.  This  was  a  second  trial  of  the  case.  On 
the  former  trial,  a  verdict  Avas  also  given  for  the  plaintiff,  for 
<£50,  which  the  court  found  was  contrary  to  evidence,  and  a 
new  trial  was  in  consequence  granted,  (a)  It  was  also 
urged  then  that  the  plaintiff  could  not  recover,  for  that 

(a)  Not  reported, 

61  vol.  XX. 
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under  the  18  Vic,  ch.  176,  sees.  10  and  26,  the  action  was 
brought  too  late. 

At  the  second  trial,  at  Hamilton,  before  McLean^  J.,  after 
the  plaintiff's  evidence  was  closed,  defendant  moved  for  a 
nonsuit  on  the  same  ground. 

The  learned  judge  held  that  defendant  was  entitled  to  the 
protection, of  the  statute  18  Vic,  ch.  176,  for  that  it  was 
clear  he  was  acting  as  an  officer  of  the  railway  company, 
and  in  the  execution  of  his  duty  as  such,  and  whether 
he  was  strictly  regular  or  reasonable  in  what  he  did  or  not, 
the  defendant  he  thought  was  entitled  to  a  verdict  on  the  plea. 

The  plaintiff  declined  to  take  a  nonsuit,  and  the  case  went 
to  the  jury,  who  found  for  the  plaintiff  X75. 

Irving  obtained  a  rule  nisi  for  a  new  trial  on  the  ground 
that  the  x^erdict  was  rendered  against  law  and  evidence,  and 
the  judge's  charge  :  that  the  evidence  and  record  shewed  that 
the  action  was  brought  too  late  ;  and  that  this  was  a  case  in 
which  the  defendant  was  entitled  to  the  protection  of  the 
statute :  that  the  verdict  was  perverse,  and  the  damages 
excessive. 

Start  shewed  cause,  and  cited  Bross  v.  Huber,  18  U.  C. 
R.  282. 

Robinson,  C.  J. — The  evidence  upon  this  trial  was  not 
such,  perhaps,  as  shewed  that  the  plaintiff  was  himself  ob- 
structing or  impeding  the  defendant  in  the  execution  of  his 
duty,  though  certainly  some  of  those  examined  as  witnesses 
for  him  on  the  trial  might  reasonably  have  been  charged  witk 
doing  so,  for  they  improperly  interfered  in  what  should  have 
been  left  to  the  defendant  and  the  plaintiff  to  settle,  and  so 
aggravated  the  misunderstanding  in  a  manner  that  might 
have  led  to  serious  consequences  to  other  passengers. 

But  whether  the  plea  which  charged  the  plaintiff  with 
obstructing  and  impeding  the  defendant  in  the  execution  of 
his  duty  was  proved  or  not,  which  is  open  to  consideration 
on  this  rule  upon  the  evidence,  the  defendant  is  still  in  a 
situation  to  claim  the  benefit  of  his  defence,  that  the  action 
was  brought  more  than  six  months  after  the  alleged  tres- 
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passes,  which  in  truth  is  the  defence  his  plea  was  intended  to 
set  up,  the  first  part  of  it  being  merely  introductory. 

I  think  the  damages  were  under  the  circumstances  very 
unreasonable,  though  it  may  be  that  the  defendant,  thinking 
himself  right  at  first  in  rejecting  the  ticket,  may  have  exhi- 
bited more  temper  and  impatience  than  was  prudent  or 
proper,  provoked  probably  by  the  uncalled  for  and  rude 
interference  of  other  passengers. 

But  as  to  the  strictly  legal  question,  whether  the  action 
was  not  brought  too  late,  and  whether  in  consequence  pf 
that  the  jury  should  not  have  found  for  the  defendant,  ac- 
cording to  the  direction  given  to  them  by  the  learned  judge 
at  the  trial — upon  that  point,  that  the  action  was  brought 
after  the  six  months  is  undeniable,  and  is  admitted  in  the 
pleadings.  It  cannot  be  said  that  the  defendant  was  not 
acting  in  the  execution  of  the  statute  18  Vic,  ch.  176,  when 
he  preferred  a  complaint  against  the  plaintiff  under  the  10th 
section  of  that  act,  which  complaint  was  acted  upon.  As 
the  officer  in  charge  of  the  train,  it  was  his  duty  to  keep 
order,  and  to  prevent,  and  so  far  as  he  could  to  punish,  a 
violent  opposition  to  his  authority  by  laying  his  complaint 
before  a  justice  of  the  peace.  If  he  took  an  unreasonable 
course  when  he  was  opposed,  that  might  place  him  in  the 
wrong,  and  expose  him  to  an  action  in  which  he  might  be 
made  to  pay  damages.  Still  such  action  must  be  broqght 
within  the  time  limited  by  the  statute,  for  if  deferred  be- 
yond that  the  defendant  loses  the  advantage  which  the 
statute  was  intended  to  give  him,  and  which  in  sijch  cases  as 
this  may  often  be  important,  for  it  may  be  impossible  after 
a  longer  time  to  procure  the  witnesses  who  could  prove  what 
were  the  real  facts  of  the  case. 

The  jury  were  rightly  told,  I  think,  that  the  defendajij 
was  on  that  ground  entitled  to  the  verdict. 

McLean,  J.— This  case  was  tried  before  me  at  the  last 
Hamilton  assizes,  and  the  defendant's  counsel  objected  that 
the  action  could  not  be  maintained,  being  brought  against  a 
conductor  of  a  railway  train  for  an  act  done  by  him  as  such 
while  in  the  discharge  of  his  duty  in  the  service  of  the  Great 
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Western  Railway  Company,  and  no  notice  of  action  having 
been  given  to  the  defendant  as  required  by  the  statute.  The 
plaintiff's  counsel  contended  that  it  was  a  matter  to  be  sub- 
mitted to  the  jury,  whether  the  act  for  which  the  action  was 
brought  was  in  fact  an  act  done  by  the  defendant  in  the  dis- 
charge of  his  duty,  and  he  refused  to  accept  a  nonsuit.  I  . 
told  the  jury  that  any  person  in  a  railway  train  who  inter- 
rupted the  conductor  of  such  train  in  the  discharge  of  his 
duty,  was  liable  to  be  apprehended  and  punished  as  for  a 
misdemeanour :  that  the  plaintiff,  while  a  passenger  on  the 
train  of  cars  of  which  the  defendant  was  conductor,  was 
charged  with  having  used  violent  and  threatening  language, 
and  interrupting  the  defendant  while  in  the  discharge  of  his 
duty  as  conductor  of  such  train  ;  that  it  was  a  matter  of 
much  importance,  and  connected  to  a  great  extent  with  the 
safety  of  passengers  on  the  railway  trains,  that  the  conduc- 
tors of  these  trains  should  be  allowed  to  .attend  to  their 
duties  without  violence  or  threats  from  any  passenger  or 
other  person  :  that  the  plaintiff  being  charged  with  such 
oflft-nce  the  defendant  had  authority  to  arrest  him  and  bring 
him  before  a  magistrate  to  answer  for  it ;  and  that,  though 
the  magistrate  might  consider  the  charge  not  sustained,  and 
might  discharge  the  plaintiff,  yet  that  the  complaint  being 
made  and  prosecuted  by  the  defendant  in  his  character  as 
railway  conductor,  under  the  sanction  of  an  act  of  parlia- 
ment, he  was  entitled  to  a  notice  of  action  six  months  before 
such  action  was  brought,  and  that  without  such  notice  no 
action  could  be  sustained  against  him.  I  told  the  jury  that 
the  defendant  must  be  considered  as  having  acted  in  the 
matter  complained  of  in  the  discharge  of  his  duty,  and  that 
he  was  therefore  entitled  to  notice  of  action.  The  jury, 
however,  after  a  short  absence  returned  into  court,  and  ren- 
dered a  verdict  for  the  plaintiff  and  £75  damages,  being 
or  half  as  much  again  as  the  verdict  on  the  former  trial 
between  the  same  parties  in  this  suit.  A  former  new  trial 
was  granted  on  account  of  the  utter  disregard  of  the  jury  of 
the  charge  of  the  learned  judge  who  tried  the  cause,  and  I 
must  confess  that  the  same  spirit  appeared  to  me  to  be 
abundantly  manifest  on  the  late  trial. 
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I  consider  the  verdict  rendered  as  perverse,  and  am  there- 
fore of  opinion  that  a  new  trial  must  be  granted  without 
costs. 

Burns,  J.,  concurred. 

Rule  absolute,  without  costs. 


Regina  v.  Miller. 

Collectors  of  customs — Surety  bond — Transfer  of  collector  to  different  ports — 
Effect  of  on  liability  of  surety — Pleading. 

Sci  fa.  on  a  bond  given  by  defendant  as  surety  for  one  A.,  collector  of  cus= 
toms.  Defendant  pleaded  that  A.  was  appointed  a  collector  of  customs  in 
Upper  Cnnada,  and  was  so  appointed  as  collector  at  the  port  of  B.,  and  to  no 
other  oflSce;  that  under  the  statute  he  was  required  to  enter  into  a  bond 
with  sureties  for  the  due  performance  of  said  office,  and  thereupon  the  de- 
fendant executed  a  bond  in  reference  thereto,  as  follows : —settinj>  out  the 
bond  at  length.  It  recited  that  A.  had  been  appointed  to  the  office  or  em- 
ployment of  collector  in  her  iMajesty's  customs,  and  the  condition  was 
that  so  long  as  he  should  hold  such  office  he  should  pay  over  all  moneys 
received  by  virtue  thereof  Defendant  then  alleged  that  the  bond  was 
executed  in  reference  to  said  office  of  collector  at  B  ,  and  not  in  respect 
of  any  other  office  or  employment,  and  that  A.,  while  he  held  said  office, 
performed  the  duties,  and  paid  over  all  moneys  received  by  virtue  thereof; 
that  afterwar' s  he  ressigned  said  office,  and  was  without  defendant's 
knowledge  or  consent  appointed  collector  for  the  port  of  N.,  and  subse- 
quently for  the  port  of  Li.,  at  both  of  which  places  the  moneys  received 
were  more,  and  the  duties  heavier,  than  at  B  ;  and  that  if  any  breach  of 
duty  occurred  on  his  part  it  was  in  respect  of  those  offices,  and  not  of 
his  office  at  B.  aforesaid. 

The  plaintiff  replied  that  collectors  of  customs  were  and  are  appointed 
generally,  and  not  to  any  particular  place,  so  that  they  may  be  trans- 
ferred as  the  service  requires :  that  A  was  so  appointed  generally,  and 
the  bond  given  in  respect  to  such  appointment ;  that  as  such  collector 
he  was,  without  any  resignation,  transferred  respectively  from  B.  to  N., 
and  from  thence  to  R.,  at  which  last-mentioned  port  the  breach  of  duty 
sued  for  occurred — without  this,  that  he  was  at  the  time  of  giving  said 
bond  appointed  collector  at  B.,  and  not  to  any  otiier  office,  and  afterwards 
resignea  said  office. 

Held,  on  demurrer  to  the  replication,  plea  bad,  for  settinfr;  up  as  a  defence 
that  the  bond  was  given  in  respect  to  the  office  of  collector  at  B.  only, 
when,  as  set  out  in  the  plea,  it  was  clearly  not  so,  but  as  collector  gene- 
rally ;  replication  good. 

At  the  trial,  upon  issue  taken  on  the  replication,  A.'s  commission  was  put 
in,  dated  the  28th  of  May,  1850,  appointing  him  "a  collector  of  her 
Majesty's  customs  in  the  Province  of  Canada,"  and  a  letter  to  the  defendant 
from  the  customs  department,  of  the  14th  of  May,  informing  him  that  he 
had  been  appointed  collector  of  custom?  at  the  Port  of  Bruce,  and  requi- 
ring him  to  furnish  sureties.  The  bond  was  dated  16th  of  May.  The 
removal  of  A.  to  the  po?ts  mentioned  in  the  plea  was  proved,  and  that 
he  was  in  default  at  R.,  from  whence  he  absconded. 

Held,  that  defendant  was  liable  for  such  default. 

This  was  an  action  by  sci.  fa.,  at  the  suit  of  the  Crown,  on  a 
bond  dated  the  16th  of  May,  1850,  given  by  the  defendant 
as  surety  for  one  Henry  Acton,  collector  of  customs. 
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Defendant  pleaded  that  on  the  16th  of  January,  1851) 
Henry  Acton  was  appointed  to  the  office  or  employment  of  a 
collector  of  her  Majesty's  customs  in  the  province  of  Upper 
Canada,  and  that  at  the  time  when  the  said  Henry  Acton 
was  so  appointed  to  the  said  office,  he  was  so  appointed  as 
collector  in  her  Majesty's  customs  at  a  particular  port  on 
lake  Huron,  known  as  the  Bruce  Mines,  and  not  to  any  other 
office  or  employment  whatever  in  her  Majesty's  customs  ;  and 
thereupon,  in  pursuance  of  the  statute  in  such  case  made  and 
provided,  and  the  regulations  from  time  to  time  theretofore 
made  by  the  Governor  in  council  of  the  said  province,  and 
by  the  principal  officer  or  officers  or  person  or  persons  in  the 
department  to  v/hich  the  said  Henry  Acton  was  so  appointed, 
the  said  Henry  Acton  was  required  to  enter  into  a  bond,  with 
two  sufficient  sureties,  to  her  Majesty,  her  heirs  and  suc- 
cessors, for  the  due  performance  of  the  duties  of  the  said 
office,  under  the  terms  and  on  the  conditions  thereinafter 
mentioned  and  set  forth ;  and  thereupon  the  said  Hem  y  Acton, 
and  the  said  defendant  and  one  William  Bettridge,  did  enter 
into  a  bond  to  our  Sovereign  Lady  the  Queen  in  reference  to 
the  said  office,  and  for  the  due  discharge  of  the  duties  thereof, 
and  which  said  bond  and  conditions  are  in  the  words  and 
figures  and  to  the  effect  following,  that  is  to  say : 

The  bond  was  set  out  at  length ;  the  principal,  said  Henry 
Acton,  being  bound  in  £500,  and  defendant  and  B.,  another 
surety,  in  £250  each.  It  recited  the  4  &  5  Vic,  ch.  91,  sec. 
1,  by  which  persons  appointed  to  any  civil  office  are  required 
to  give  security  by  bond  in  such  form  and  with  such  sufficient 
surety  or  sureties  as  shall  be  approved  by  the  Governor  of 
this  province,  &c.,  for  the  due  performance  of  the  trust 
reposed  in  them,  and  for  the  duly  accounting  for  of  all  public 
moneys  entrusted  to  them,  or  placed  under  their  control ;  and 
that  the  said  Henry  Acton  had  been  appointed  to  the  office 
or  employment  of  a  collector  in  her  Majesty's  customs,  and 
had  with  his  said  sureties  entered  into  the  said  above  obliga- 
tion, in  compliance  with  the  provisions  of  the  said  act.  The 
condition  was  then  declared  to  be  (in  substance)  such,  that  if 
the  fiaid  above  bounden  principal,  so  appointed  to  the  said 
office  or  employment  aforesaid,  should,  so  long  as  he  should 
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hold  such  office  or  employment,  or  be  or  remain  charged  with 
the  actual  discharge  of  the  duties  thereof,  well,  truly  and 
faithfully  account  for,  pay  over,  and  deliver  to  the  proper 
officer  appointed  in  that  behalf,  all  moneys,  securities  for 
money,  and  all  other  property  that  he  should  or  might  from 
time  to  time  receive  as  the  holder  of  such  office  or  employment, 
or  as  the  person  charged  with  the  actual  discharge  of  the  duties 
thereof,  or  that  should  or  might  come  to  or  be  placed  in  his 
hands,  or  within  or  under  his  power  or  control,  by  virtue  of 
such  office  or  employment,  or  of  his  being  so  charged  with 
the  actual  discharge  of  the  duties  thereof,  or  which  belonging 
to  her  Majesty,  her  heirs  or  successors,  should  or  might  in 
any  other  manner,  or  by  any  other  means  whatsoever,  during 
the  time  aforesaid,  come  to  or  be  placed  in  his  hands,  or 
within  or  under  his  control,  &c.  ;  and  should,  within  the 
respective  periods  duly  appointed  for  that  purpose,  render 
true  and  complete  accounts  of  all  his  receipts  and  payments 
for  or  on  account  of,  or  in  anywise  relating  to  or  affecting  his 
said  office  or  employment ;  and  should  observe  the  rules  duly 
made  for  the  conduct  of  his  said  office,  and  should  at  all  times 
during  the  time  aforesaid,  in  all  other  matters  and  things 
whatsoever,  faithfully,  honestly,  and  diligently  and  carefully 
do,  perform,  fulfil  and  discharge  all  and  singular  such  other 
duties  as  by  competent  authority  then  were  or  thereafter 
should  or  might  be  attached  to  the  said  office  or  employment, 
and  should  on  ceasing  to  fill  the  said  office  or  employment 
deliver  to  his  successor,  or  any  other  person  properly 
appointed  to  receive  the  same,  all  books,  &g.,  relating  to  his 
said  office,  then  the  obligation  should  be  void. 

And  the  defendant  further  said  that  the  said  bond  was 
given  and  executed  by  the  said  Henry  Acton,  and  the  defen- 
dant and  the  said  B.,  in  reference  to  and  in  respect  of  the 
said  office  of  collector  of  Her  Majesty's  customs  at  the  Bruce 
Mines,  and  not  in  respect  of  any  other  office  or  employment 
whatsoever  :  that  after  the  said  appointment  to  said  office 
the  said  Henry  Acton  entered  upon  the  duties  of  the  said 
office,  and  during  all  the  time  while  he  held  the  said  office,  or 
exercised  the  duties  thereof,  did  well  and  truly  observe,  per- 
form and  keep  all  and  singular  the  articles,  clauses,  payments, 
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conditions,  and  agreements  in  the  said  bond  and  the  condi- 
tion thereof  specified,  in  all  things  on  his  part  to  be  observed, 
performed,  fulfilled,  and  kept,  according  to  the  tenor  and 
effect  of  the  said  bond  and  condition.  And  that  the  said 
Henry  Acton  did  after  the  making  of  said  bond  and  condi- 
tion, and  before  the  commencement  of  this  suit,  from  time  to 
time,  and  at  all  times,  so  long  as  he  held  the  said  ofiice  or 
employment,  or  was  or  remained  charged  with  the  actual 
discharge  of  the  duties  thereof,  well,  truly,  and  faithfully 
account  for  and  pay  over,  &c.,  to  the  principal  ofiicer  of 
the  department,  &c.,  all  moneys,  securities  for  money, 
and  other  property  that  he,  the  said  Henry  Acton,  did  from 
time  to  time  receive  as  the  holder  of  such  ofiice  or  employ- 
ment, or  as  the  person  charged  with  the  actual  discharge  of 
the  duties  thereof,  or  that  came  to  or  were  placed  within  his 
hands,  or  within  or  under  his  power  or  control,  by  virtue  of 
such  office  or  employment,  or  of  his  being  so  charged  with 
the  actual  discharge  of  the  duties  thereof,  or  which  belonging 
to  Her  Majesty  in  any  other  manner,  or  by  any  other  means 
whatsoever,  during  the  time  aforesaid,  came  to  or  were  placed 
in  his  hands,  or  within  or  under  his  power  or  control ;  and 
did,  within  the  respective  periods  then  or  thereafter  limited 
and  appointed  for  that  purpose  by  competent  authority, 
render  true  and  complete  accounts,  &c.,  of  all  his  receipts 
and  payments  for  or  on  account  of  or  in  any  wise  relating  to 
or  afi'ecting  his  said  office  or  employment;  and  also  did 
during  the  times  aforesaid,  well  and  truly  obey  and  keep  all 
the  laws,  rules  and  regulations,  and  instructions  by  compe- 
tent authority  then  or  thereafter  made,  or  which  were  in 
force  for  the  conduct,  management,  or  regulation  of  the  said 
office  or  employment,  or  for  the  prescribing,  assigning,  or 
pointing  out  the  duties  thereof,  and  also  did  during  the  time 
aforesaid  in  all  other  matters  and  things  whatsoever  faith- 
fully, honestly,  diligently,  and  carefully  do,  perform,  fulfil, 
and  discharge  all  and  singular  such  other  duties  as  by  compe- 
tent authority  then  were  or  thereafter  were  attached  to  the  said 
office  or  employment ;  and  the  said  Henry  Acton  did  more- 
over, on  his  ceasing  to  fill  the  said  office  or  employment, 
deliver  over  to  his  successor  the  books,  &c.,  relating  to  the 
business  of  said  office. 
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And  the  defendant  further  said  that  after  the  said  Henry 
Acton  had  held  and  exercised  the  said  office  and  employment, 
from  the  time  when  he  was  so  appointed  as  aforesaid  until 
the  16th  of  May,  1853,  he  resigned  and  vacated  the  said 
office  and  employment,  and  thenceforth  ceased  to  fill  the  said 
office  and  employment;  and  that  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  the  said  Henry  Acton  was, 
without  the  knowledge,  privity,  or  consent  of  the  said  defen- 
dant, appointed  by  our  Sovereign  Lady  the  Queen,  or  by  the 
Governor  or  person  administering  her  government  of  this 
province,  or  by  the  head  of  the  department  to  which  the  said 
office  or  employment  belonged,  to  the  office  or  employment 
of  a  collector  in  Her  Majesty's  customs  for  the  port  of 
Napanee,  in  the  county  of  Lennox,  and  continued  to  hold 
and  exercise  the  said  office  and  employment  without  the 
knowledge,  privity,  or  consent  of  the  defendant,  until,  to 
wit,  the  16th  of  May,  1855,  when  he  ceased  to  fill  the  said 
last  mentioned  office  and  employment ;  and  was  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  and  without  the 
knowledge,  privity,  or  consent  of  the  defendant  as  such 
security  as  aforesaid,  or  otherwise,  appointed  by,  &c.,  to  the 
office  or  employment  of  a  collector  in  her  Majesty's  customs 
at  Port  Rowan,  in  the  county  of  Norfolk,  and  that  he  continued 
to  hold  and  exercise  the  said  office  and  employment,  without 
the  knowledge,  privity,  or  consent  of  the  defendant,  as  surety 
as  aforesaid  or  otherwise. 

The  defendant  then  alleged,  that  in  the  first  mentioned 
office,  of  collector  at  Bruce  Mines,  the  moneys  which  could 
or  did  come  into  the  hands  of  the  said  Henry  Acton  were  of 
small  amount,  and  the  duties  of  the  said  office  were  such  as  he 
could  reasonably  perform ;  but  that  in  the  other  two  offices 
such  moneys  were  of  much  larger  amount,  and  the  duties  more 
laborious,  and  such  as  he  was  not  capable  of  performing  ; 
and  that  if  any  breach  of  duty  on  the  part  of  the  said  Henry- 
Acton  did  occur,  or  any  loss  or  damage  to  our  Sovereign 
Lady  the  Queen  ever  accrued  in  respect  thereof,  or  by  or 
through  the  said  Henry  Acton,  it  was  in  respect  of  the  said 
office  and  employment  as  aforesaid  at  the  said  port  of  Napa- 
nee, or  in  respect  of  the  said  office  and  employment  as  afore- 
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said  at  Port  Rowan  aforesaid,  or  at  both  of  the  said  last 
mentioned  places,  and  not  in  respect  of  the  said  office  or  em- 
ployment at  the  Bruce  mines  as  aforesaid : 

MepUeation^  that  collectors  of  customs  and  other  officers  in 
Her  Majesty's  customs,  in  and  for  the  province  of  Canada, 
were,  on  the  said  16th  of  January,  1850,  and  still  are  by  com- 
mission appointed  generally  to  Her  Majesty's  said  customs, 
and  not  for  any  particular  port  or  place  in  the  said  province,  in 
order  that  the  said  officers  may  be  transferred  from  port  to 
port  as  required  by  the  public  service:  that  Henry  Acton, 
in  the  said  plea  mentioned,  was  so  appointed  on  ■  the  said 
day,  and  that  his  said  bond  in  the  said  plea  mentioned  was 
given  in  respect  of  his  said  appointment  to  the  office  of  a 
collector  of  customs  generally,  and  not  the  collector  of  cus- 
toms at  Bruce  Mines,  in  the  said  plea  mentioned,  or  any 
other  particular  port  or  place  :  that  he  was,  as  such  collec- 
tor of  customs,  on  the  days  and  times  in  said  plea  mentioned, 
as  required  by  the  public  service,  by  the  proper  authority 
in  that  behalf,  and  without  any  resignation  by  him  of  any 
such  office,  transferred  respectively  from  the  port  of  Bruce 
Mines  to  the  port  of  Napanee,  and  from  thence  transferred 
to  Port  Rowan,  at  which  last  mentioned  port  the  breach  of 
duty  in  respect  of  which  this  proceeding  by  writ  of  scire 
facias  is  instituted  arose  and  occurred;  without  this,  that  the 
said  Henry  Acton  was,  at  the  time  of  the  giving  of  the  said 
bond,  appointed  to  the  office  of  collector  of  customs  at  the 
port  of  Bruce  Mines,  and  not  to  any  other  office  or  employ- 
ment whatsoever  in  Her  Majesty's  customs,  and  afterwards 
resigned  the  said  office  of  collector  of  customs  at  the  port  of 
Bruce  Mines,  asin  the  said  plea  alleged. 

Defendant  demurred  to  this  replication,  on  the  following 
grounds : — 1.  That  the  matters  alleged  if  true  are  no 
answer  in  law  to  the  defendant's  plea.  2.  That  the  matters 
set  forth  in  the  inducement  do  not  amount  in  substance  to  a 
sufficient  denial  of  the  allegations  in  the  defendant's  plea. 
3.  Because  the  matters  set  forth  in  the  inducement  amount 
to  a  direct  denial  of  matters  intended  to  be  traversed,  and 
which  are  alleged  in  the  said  plea,  and  not  to  an  indirect 
denial  thereof.    4.  Because  the  said  commission  and  appoint- 
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ment  of  the  said  Henry  Acton  is  not  set  forth  in  said  repli- 
cation, or  the  date,  contents  or  particulars  thereof,  with 
reasonable  or  sufficient  certainty.  5.  Because  the  particular 
condition  or  conditions  in  respect  of  which  it  is  alleged  the 
said  bond  has  become  forfeited,  or  the  nature  or  amount  of 
the  damages  claimed  in  respect  thereof,  is  not  shewn  in  said 
replication  ;  also,  because  the  said  replication  is  in  other 
respects  uncertain,  informal  and  insufficient,  and  does  not 
conclude  to  the  country. 

The  plaintiff  joined  in  demurrer,  and  gave  notice  of  the 
following  exceptions  to  the  plea: — that  it  appears  from  the 
bond  sued  on  and  set  out  in  the  said  plea,  and  the  recitals 
and  condition  thereof,  that  the  appointment  of  Henry  Acton 
therein  named  was  a  general  one,  as  collector  of  customs  of 
Canada,  and  not  restricted  to  any  particular  port.  That 
the  condition  of  the  bond  is  also  general  in  its  language  and 
operation,  and  that  the  plea  attempts  to  introduce  parol 
evidence  to  vary,  add  to,  contradict  or  restrict  the  said 
bond ;  and  that  the  defence  attempted  to  be  set  up  by  said 
plea  is  based  upon  such  parol  variation  and  restriction.  That 
the  plea  constitutes  no  defence  to  the  action,  as  it  does  not 
shew  that  the  defendant  in  any  way  put  an  end  to  his  liability 
as  surety  for  said  Acton,  by  giving  notice  of  his  desire  so  to 
do,  as  provided  in  t^hat  behalf  by  statute  ;  and  that  the  bond 
being  general  in  its  provisions,  extends  to  all  defaults  by 
the  said  Henry  Acton  as  such  collector  of  customs  at  any 
port  or  place  in  Canada,  and  renders  defendant  liable  for 
all  such  defaults  until  he  puts  an  end  to  his  responsibility  by 
giving  such  notice  as  the  statute  points  out,  or  in  such  other 
way  as  the  law  allows,  which  is  not  shewn  to  have  been 
done  in  this  case. 

a,  A.  Harrison^  for  the  Crown,  cited  Consol.  Stats.  C, 
chaps.  12,  16;  Shelley  v.  Wright,  Willes  9;  Lainson  v. 
Tremere,  1  A.  &  E.  792  ;  Bowman  v.  Taylor,  2  A.  & E.  278 ; 
Stephen  on  Pig.  165 ;  Guardians  of  the  Poor  of  Portsea 
Union  V.  Whillier,  2  L.  T.  Rep.  N.  S.  211. 

EodeSj  Q.  C,  contra,  cited  Mayor,  &c.,  of  Berwick-upon- 
Tweed  V.  Oswaldj  3  E,  &  B.  653 ;  Evans  v.  Bremridge,  2  Jur. 
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N.  S.  311 ;  Mayor  of  Cambridge  v.  Dennis,  5  Jur.  N,  S. 
265 ;  Bank  of  Toronto  v.  Wilmot,  19  U.  C.  R.  73 ;  Burge 
on  Suretyship,  113,  115,  214,  216. 

Robinson,  C.  J. — In  our  opinion  we  must  hold  the  de- 
fendant's plea,  to  be  bad,  in  stating,  as  it  does,  that  the  bond 
sued  on  was  given  and  executed  hy  Acton  in  reference  to 
and  in  respect  of  the  said  office  of  collector  of  Her  Majesty's 
customs  at  the  Bruce  Mines,  and  not  in  respect  of  any  other 
office  or  employment  whatsoever ;"  when  by  the  bond  and 
the  recital,  as  set  out  in  the  plea,  it  was  manifest  that  the 
bond  was  given  in  reference  to  the  appointment  of  collector 
in  Her  Majesty's  customs  generally,  and  without  any  refer- 
ence to  the  port  of  Bruce  Mines  in  particular,  or  to  any 
other  port ;  and  also  in  the  commencement  of  the  plea  itself, 
the  defendant  stated  that  the  appointment  was  to  the  office 
of  a  collector  of  Her  Majesty's  customs  in  the  province  of 
Upper  Canada.  If  by  the  subsequent  statement — that  the 
bond  given  and  executed  expressly  in  reference  to  the  office  of 
a  collector  of  Her  Majesty's  customs  in  Upper  Canada,  "  wa9 
given  and  executed  in  reference  to  and  in  respect  of  the  office 
of  collector  of  Her  Majesty's  customs  at  the  Bruce  Mines; 
and  not  in  respect  of  any  other  employment  or  office  what- 
soever— the  defendant  means  only  that  the  Bruce  Mines  was 
the  port  at  which  the  government  intended  at  first  to  employ 
him,  and  that  in  consequence  of  that  intention  and  under- 
standing, the  undertaking  of  these  sureties  must  be  held  to  be 
limited  to  any  thing  done  or  omitted  by  Acton  while  he  was 
stationed  at  Bruce  Mines,  though  the  appointment  made  him 
an  officer  of  the  department  generally,  then,  by  so  pleading, 
the  defendant  is  attempting  to  set  up  an  alleged  intention  or 
understanding  which  may  have  been  manifested,  at  if  all,  only 
verbally,  or  in  some  way  by  parol,  agaiiist  the  express  terms 
of  the  bond  itself,  as  set  out  in  the  plea. 

Evidence  of  surrounding  circumstances  may  no  doubt  be 
received,  in  order  to  apply  what  could  not  otherwise  have 
any  certain  application,  or  to  enable  us  to  give  the  proper 
interpretation  to  so  nething  improperly  expressed,  and  some- 
times to  shew  that  that  could  not  have  been  meant  which 
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we  might  otherwise  suppose  to  have  been  meant ;  but  where 
the  sealed  instrument  or  other  writing  is  full,  explicit,  and 
plain,  it  cannot  be  narrowed  in  its  application  by  alleging 
that  something  less  was  meant  by  the  party  who  executed 
the  instrument  than  is  expressed  in  it. 

For  instance,  if  Acton  had  by  his  commission  been  made 
collector  of  customs  at  Port  Bruce,  as  the  defendant  alleges 
in  one  place,  though  he  says  otherwise  in  another,  the  defen- 
dant, if  he  had  been  surety  in  regard  to  such  office,  could 
not  be  allowed  to  say  that  he  only  became  surety  in  reference 
to  and  in  respect  of  any  moneys  which  Acton  might  receive 
for  duties  upon  goods  imported  from  England  alone,  or  upon 
goods  imported  from  the  United  States  alone,  or  upon  certain 
descriptions  of  merchandise  only,  when  the  appointment  of 
the  defendant  as  recited  in  the  bond,  and  as  admitted  in  the 
plea,  was  to  receive  duties  generally,  and  when  the  bond  was 
consistent  with  the  appointment. 

If  the  government  could  legally  appoint  Acton  to  be  a 
collector  of  customs  for  Upper  Canada,  not  restricting  his 
duty  to  any  particular  port,  and  if  they  did  so  appoint  him, 
and  if  the  defendant,  seeing  that  he  was  so  appointed,  be- 
came surety  in  a  bond  for  the  due  discharge  of  his  duties 
under  that  commission,  he  can  as  little  set  up  that  he  was 
not  answerable  for  any  breach  of  a  duty  which  came  within 
the  scope  of  the  appointment,  or,  in  the  words  used  in  the 
plea,  that  he  gave  and  executed  the  bond  in  respect  to  some- 
thing less  than  that  which  the  bond  plainly  imports. 

The  defendant,  by  what  he  says  of  the  appointment  at 
the  beginning  of  the  plea,  taken  in  connexion  with  the 
recitals  in  the  bond  executed  by  himself,  and  set  out  by 
himself  in  the  record,  can  only,  we  think,  be  understood  to 
mean  in  effect,  that  after  Acton  had  been  made  a  collector  of 
customs  generally  the  government  employed  him  in  the  first 
place  at  Bruce  Mines,  and  that  that  fact  alone  entitled  the  de- 
fendant to  say  that  collector  of  customs  at  Bruce  Mines  was  the 
office  which  he  held  and  no  other;  and  that  the  defendant's 
liability  as  his  surety  ceased  when  he  was  sent  to  another 
port,  though  his  appointment  by  commission  made  him  a 
collector  in  the  department  generally,  and  though  the  defen- 
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dant,  with  knowledge  of  that  fact,  became  liable  for  him  in 
terms  co-extensive  with  his  duties  under  his  commission. 

If,  however,  we  construe  the  plea  too  strictly,  and  if  it 
should  be  thought  that,  notwithstanding  all  that  appears  on 
the  face  of  the  plea,  we  are  at  liberty  to  understand  that  the 
defendant  means  by  it  that  Acton  was  already  made  hy  his 
commission  collector  of  customs  for  the  port  of  Bruce  Mines, 
and  for  no  other  place,  and  that  notwithstanding  the  terms 
of  the  bond  which  he  executed  he  could  be  permitted  to  assert 
that  such  were  the  terms  of  his  public  appointment,  then  we 
might,  we  think,  hold  the  plea  to  be  good,  for  the  defendant 
does  aver  that  Acton  performed  all  that  according  to  the 
bond  could  be  incumbent  on  him  while  he  continued  collector 
at  Port  Bruce  ;  though  possibly  a  critical  comparison  of  the 
terms  in  which  performance  is  averred  with  the  very  com- 
prehensive language  of  the  conditions  themselves,  as  set 
forth  in  the  plea,  might  shew  that  the  defendant  has  not 
relieved  himself  from  the  obligation  of  the  bond  by  clearly 
and  completely  setting  forth  a  performance  of  the  conditions. 

But  supposing  for  a  moment  that  we  could  hold  the  plea 
sufficient  in  substance,  is  the  replication,  which  is  demurred 
to,  a  good  answer  to  it  ?  We  think  it  is,  for  it  denies  the 
truth  of  the  case  set  up  by  the  defendant,  that  the  appoint- 
ment of  Acton  was  confined  to  the  port  of  Bruce  Mines,  and 
avers  that  the  appointment  was  no  other  than  is  recited  in 
the  bond  executed  by  the  defendant,  as  set  out  by  him  in  his 
plea.  It  traverses  also  the  resignation  of  office  alleged  in 
the  plea,  and  thus  takes  away  all  the  foundation  for  the  de- 
fence set  up. 

The  defendant  indeed  appeared  to  rely  chiefly  upon  this 
objection  to  the  replication,  that  it  did  not  set  forth  any 
breach  of  the  condition.  But  was  that  necessary?  The 
statute  8  &  9  William  III.,  ch.  11,  sec.  8,  respecting  as- 
signment or  suggestion  of  breaches  does  not  apply  to  the 
Crown. (a)    This  has  been  always  so  held. 

Then  we  have  here  a  proceeding  by  scire  facias  to  enforce 
a  bond.    The  defendant,  to  relieve  himself  from  the  obliga- 

(«)  See  Rex  v.  Peto,  1  Y.  &  J.  171  ;  Muuning's  Exchequer  Practice,  141 

note  c. 
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tion,  sets  forth  the  bond,  with  a  view  to  averring  perform- 
ance of  its  condition,  and  the  question  is  whether  he  has 
well  pleaded  performance,  for  if  so  then  the  effect  of  his 
plea  is  to  avoid  the  bond  and  make  it  no  longer  binding. 

We  think  he  has  only  pleaded  performance  of  the  condi- 
tion in  the  sense  in  which  he  would  have  us  understand  it: 
that  is,  that  Acton  was  only  collector  for  the  port  of  Bruce 
Mines,  that  the  defendant  only  became  surety  for  him  as 
collector  for  that  port,  and  that  Acton  complied  with  all  the 
conditions  of  the  bond  while  he  was  collector  of  Port  Bruce, 
and  has  performed  all  that  was  incumbent  on  him  as  such 
collector.  Now,  independently  of  the  question  whether  the 
plea  in  which  performance  is  so  pleaded  is  a  good  plea,  the 
plaintiff  in  his  replication  wholly  denies  the  truth,  of  the 
defendant's  allegation  respecting  Acton's  appointment  and 
duties  being  limited  in  the  manner  stated,  and  it  is  upon  this 
that  the  plea  of  performance  rests.  If  either  the  plea  is  bad, 
or  if  the  answer  to  it  be  good  in  law,  then  the  defendant  is 
in  the  same  situation  as  if  he  pleaded  nothing  to  avoid  the 
bond,  and  so  the  Crown  will  be  entitled  to  judgment,  as  we 
think  the  case  is. 

Several  cases  were  cited  by  the  defendant's  counsel  upon 
the  effect  of  a  change  in  the  office  held,  or  in  the  tenure  of 
the  office,  made  by  law  or  otherwise  after  the  execution  of 
the  surety  bond  in  this  or  any  other  such  case.  We  have  not 
remarked  on  them,  because  we  have  no  doubt  that  if  it  had 
been  well  pleaded,  and  was  not  denied,  that  the  defendant 
became  surety  for  Acton  only  while  he  was  collector  for 
Bruce  Mines,  or  for  what  he  did  or  omitted  while  he  was 
such  collector,  our  judgment  ought  to  be  for  the  defendant. 

It  is  material,  in  reference  to  the  question  brought  up  by 
this  demurrer,  to  consider  that  the  nature  of  the  appointment 
of  Acton  to  the  office  of  collector  of  customs  within  the 
province  generally,  and  without  confining  his  office  or  duties 
to  any  particular  port  otherwise  than  as  the  government  may 
in  their  discretion  choose  to  employ  him  at  one  place  or 
another  during  his  teivure  of  office,  appears  to  be  quite  con- 
sistent with  the  statute  in  force  at  the  time  of  this  appoint- 
ment, 8  Vic,  ch.  4,  sees.  3,  5,  6,  and  7 ;  and  that  was  a 
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public  statute ;  the  defendant  must  be  supposed  to  have 
known  it,  and  to  have  contracted  with  the  knowledge  that 
the  collector  could  be  appointed  in  the  form  in  which  he  was, 
and  would  be  subject  to  be  employed  where  the  government 
should  think  fit. 

Judgment  for  the  Grown  on  demurrer. 


Besides  demurring  to  the  replication  the  defendant  took 
issue  upon  it,  and  the  case  came  on  for  trial  at  Toronto, 
be -"ore  Richards^  J. 

An  exeo'iplification  of  Ac::on's  commission  was  put  in, 
dated  tne  28th  of  May,  1850,  by  which  it  appeared  that  his 
appointment  was  "  to  be  a  collector  of  Her  Majesty's  customs 
in  the  province  of  Canada." 

It  was  proved  that  prior  to  1850  the  commissions  were  in  a 
different  form,  being  restricted  to  a  particular  port,  but  that 
since  the  end  of  1849  they  had  been  general  in  form,  being 
altered  by  the  proper  authorities,  to  enable  the  transfer  of 
the  officers  from  port  to  port  without  any  new  appointment. 

On  the  14th  of  May,  1850,  the  following  letter  was  written 
from  the  office  of  the  Commissioner  of  Customs  to  Acton, 
acquainting  him  with  his  appointment  as  collector  of  customs 
at  Bruce  Mines  : 

"  Inspector  General's  Office, 
"  Customs  Department. 
"  Toronto,  14th  May,  1850. 

"  Sir, — I  have  the  honour,  by  command,  to  acquaint  you 
that  the  Governor-General  has  been  pleased  to  confer  on  you 
the  appointment  of  collector  of  customs,  port  of  Bruce,  with 
a  salary  of  £75  per  annum. 

You  will  be  required  to  furnish  sureties,  in  the  sum  of 
£500  yourself,  and  two  others  in  £250  each,  and  you  will 
at  3^our  earliest  convenience  furnish  me  with  the  names  of 
the  parties  you  propose  to  offer,  in  order  that  the  same  may 
be  submitted  for  His  Excellency's  approval. 

"  Upon  the  execution  of  the  bonds,  and  the  transmission 
of  the  usual  fee  of  £3  5s.,  cy.,  to  T.  D.  Harrington,  Esq., 
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chief  clerk  of  fees,  secretary's  office,  your  commission  will 
issue. 

"  I  have  the  honor  to  be.  Sir, 

Your  most  obedient  servant, 

"  J.  W.  DUNSCOMB." 

"  Henry  Acton,  Esq., 
"  Woodstock,  C.  W." 

The  bond  was  dated  16th  of  May,  1850. 

On  the  17th  of  June,  1850,  Acron  arrived  at  Bruce 
Mines,  and  remained  there  until  the  4th  of  April,  1853, 
when  he  was  transferred  to  Napanee,  and  on  the  19th  of 
September,  1856,  he  was  appointed  to  Port  Rowan,  from 
whence  he  absconded  some  time  in  1859,  leaving  a  balance 
of  $725.20  unaccounted  for. 

Both  of  these  appointments  were  spoken  of,  in  the  letters 
notifying  Acton  of  them,  as  promotions,  and  the  salaries 
attached  to  them  were,  at  Napanee  ^£125,  and  at  Port  Rowan 
<£175,  per  annum. 

A  verdict  was  taken  for  the  crown  for  £250,  subject  to  the 
opinion  of  the  court,  and  the  question  was  whether  after  the 
promotions  of  Acton,  without  any  new  bond,  the  defendant 
could  beheld  liable  for  the  default  at  Port  Rowan,  to  which  up- 
on the  argument  the  counsel  for  the  Crown  confined  the  claim. 

The  demurrer  and  special  case  were  argued  together,  and 
the  authorities  cited  are  given  at  page  49]. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

First,  did  the  defendant  prove  his  plea  ?  He  did  not,  we 
think,  for  he  did  not  show  that  the  collector,  Acton,  was 
appointed  collector  for  the  particular  port  known  as  the 
Bruce  Mines,  "  and  not  to  any  other  office  or  employment 
whatever  in  her  Majesty's  customs." 

On  the  contrary,  it  was  proved  by  the  production  of  his 
commission  that  he  was  appointed  collector  of  customs  in  the 
province  of  Canada^  without  reference  to  any  port  or  place 
in  particular.  And  such  mode  of  appointment  was  in  con- 
formity to  the  then  existing  law,  8  Vic,  ch.  4,  and  placed 
him,  under  the  provisions  of  that  act,  at  the  disposal  of  the 
63  VOL.  XX. 
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government  as  a  revenue  officer  wherever  they  might  think 
proper  to  send  him. 

Again,  it  is  not  true,  as  pleaded,  that  in  pursuance  of  the 
statute,  or  the  regulations  of  the  government,  Acton  was 
required  to  give  security  in  the  terms  expressed  in  the  bond 
for  the  due  performance  of  the  duties  "  of  the  said  office,"  if 
by  the  said  office  is  meant  collector  of  customs  at  Bruce 
Mines  only. 

The  bond  was  executed  on  the  16th  of  May,  1850.  The 
commission  could  not  be  legally  issued  under  the  statute  till 
after  security  had  been  given.  It  was  issued  in  fact  on  the 
28th  of  May,  1850. 

The  only  ground  that  the  defendant  has  for  stating  that 
Acton  was  appointed  collector  at  "Bruce  Mines,"  as  the 
plea  states,  is  that  on  the  14th  of  May,  1850,  a  letter  was 
written  to  him  by  some  one  from  the  customs  department, 
informing  him  that  the  Governor-General  had  conferred  upon 
him  "  the  appointment  of  collector  of  customs  (Port  of  Bruce) 
with  a  salary  of  £75  per  annum,"  and  calling  upon  him  to 
find  securities,  himself  in  £500,  and  two  sureties  in  X250 
each,  at  his  earliest  convenience.  And  he  was  told  that  his 
commission  would  issue  on  the  transmission  of  the  bond  after 
his  sureties  had  been  approved. 

Any  persons  ignorant  of  what  the  law  was,  and  omitting  to 
enquire,  might  understand  from  this  that  Acton  would  neces- 
sarily be  appointed  collector  for  the  place  mentioned  in  this 
letter,  and  might  in  fact  infer  that  if  he  should  be  appointed 
he  would  be  employed  at  Port  Bruce  and  no  where  else,  but  all 
persons  were  bound  to  know  that  the  act  8  Vic,  ch.  4,  ena- 
bled the  government,  under  whatever  name  he  might  be 
appointed,  to  employ  him  as  they  thought  fit. 

Then  we  cannot  say  in  a  court  of  law  that  the  bond  sued 
upon  was  given  and  executed,  as  the  plea  avers,  in  reference 
to  and  in  respect  of  the  office  of  collector  at  Bruce  Mines, 
when  in  truth  and  in  fact  we  see  by  the  bond  itself  that  it 
was  given  and  executed  in  respect  of  the  office  of  collector  of 
customs  in  Canada,  with  nothing  expressed  in  it  about  Bruce 
Mines. 

Nor  can  it  be  said  that  the  defendant  proved  that  he  had 
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performed  all  the  conditions  of  the  bond,  which  are  general, 
when  it  was  shewn  that  being,  as  the  bond  states,  a  collector 
of  customs,  he  had  not  accounted  for  moneys  received  by 
him  as  collector  at  Port  Rowan,  Avhich  moneys  he  had  under 
his  appointment  a  legal  right  to  collect;  nor  was  it  proved 
that  he  had  paid  over  and  accounted  for  all  moneys  belong- 
ing to  Her  Majesty  received  by  Acton  by  virtue  of  his 
office,  "  or  which  in  any  other  manner,  or  by  any  other 
means  whatsoever,  during  the  time  aforesaid,  came  to  or 
were  placed  within  his  hands,  or  under  his  power  or  control." 
This  is  what  the  defendant  undertook  he  should  do,  but  it 
was  proved  that  while  he  was  collector  at  Port  Rowan  he 
was  considerably  in  default. 

The  plea  moreover  does  not  assert  that  Acton  committed 
no  breach  of  his  duty  as  collector  at  Port  Rowan,  but  that, 
if  he  did  commit  any  breach  of  duty,  it  was  either  there  or 
at  Napanee,  and  not  at  the  Bruce  Mines. 

The  condition  of  the  bond  is  broken  if  he  failed  to  pay 
over  and  account  for  public  moneys  which  came  to  his  hands 
in  any  manner,  or  were  by  any  means  placed  under  his 
control. 

It  is  hardly  necessary  to  consider  further  whether  the 
plaintiff  did  or  did  not  prove  his  replication,  but  it  appears 
to  us  that  he  did,  to  such  an  extent  as  to  leave  the  plea 
unsupported  by  evidence  so  far  as  was  necessary  to  make 
it  a  valid  defence. 

The  defendant,  we  think,  under  the  condition  of  his  bond 
was  liable  for  the  default  of  Acton  at  Port  Rowan,  after  he 
had  been  collector  at  Bruce  mines. 


Judgment  for  the  Crown. 
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Kesteven  et  al.  v.  Gooderham  et  al. 

Compulsory  reference — Time  for  moving — Statement  of  questions  for  the  court. 
Building  contract — Departure  from  its  terms. 

On  a  compulsory  referprice  a  motion  to  refer  back  the  award  may  be  made 
■within  the  first  six  days  of  the  term  following  its  publication. 

Where  the  reference  was  "with  power  to  the  arbitrator,  if  either  party 
requires  it,"  to  submit  questions  of  law  for  the  decision  of  the  court. 
Held,  an  enabling  ptovision  only,  not  compulsory. 

An  action  upon  a  building  contract  having  been  thus  referred,  the  plaintiffs 
contended  that  the  defendants  had  broken  the  agreement  so  as  to  put  an  end 
to  it,  and  that  they  (the  plaintiffs)  were  therefore  not  bound  by  its  terms, 
and  they  reouested  that  if  the  arbit-ators  should  not  so  determine  they 
Avould  certify  the  facts  for  the  court.  The  defendants  requested  that  if  the 
award  should  be  against  them  the  arbitrators  would  certify  to  the  court 
whether  the  contract  bound  the  parties,  and  whether  the  engineer's 
certificate  was  final.  The  award  was  in  favour  of  the  plaintiffs,  and  one 
of  the  arbitrators,  in  compliance  with  the  defendants'  request,  certified, 
without  submitting  any  question,  that  the  contract  was  binding  and  the 
engineer's  certificate  conclusive,  and  that  the  award  had  been  based  on 
that  assumption.  The  piaintiffs  afterwards  moved  to  refer  back  the  award 
with  a  direction  that  the  contract  did  not  bini,  or  to  refer  back  the 
certificate  for  amendment,  by  stating  the  facts  ;  but 

Held,  that  as  the  arbitrators  had  not  chosen  to  submit  any  point  for  decision, 
and  were  not  bound  to  do  so,  the  court  could  not  interfere. 

Remarks  as  to  the  circumstances  under  which  a  building  contract  is  or  is 
not  rendered  imperative  by  departure  from  its  terms. 

The  plaintilfs  brought  an  action  against  the  defendants 
upon  the  common  counts,  for  work  and  labour,  and  materials 
found,  and  on  the  money  counts. 

The  defendants  pleaded  never  indebted,  payment,  and 
set-off ;  and  a  special  plea,  that  the  work  was  done  by  the 
plaintiffs  upon  a  certain  contract  to  do  the  whole  of  the 
excavation  and  masonry  required  for  erecting  a  steam  mill 
and  distillery  proposed  to  be  built  for  the  defendants,  accord- 
ing to  certain  specifications  prepared  by  an  architect,  Mr. 
Roberts,  which  was  to  be  completed  by  the  1st  of  September, 
1859.  The  defendants  then  set  out  the  terms  of  the  contract 
as  to  the  work,  and  as  to  the  prices  and  terms  of  payxent, 
and  in  regard  to  any  addition  to  the  work,  or  any  deduction 
from  it  while  in  progress,  providing  how  the  same  should  be 
allowed  for,  and  also  providing  what  course  should  be  taken 
in  case  the  plaintiffs  should  not  go  on  with  the  work  to  the 
satisfaction  of  the  defendants  or  the  engineer ;  and  that  the 
award  of  the  engineer,  in  case  of  any  dispute,  should  be  final ; 
and  they  averred  that  in  several  respects  the  plaintiffs  failed 
to  fulfil  their  contract,  and  had  departed  from  it  in  certain 
particulars,  which  were  specified: — namely,  in  not  having 
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completed  it  by  the  time  agreed  upon,  so  that  the  defendants 
were  compelled  to  have  it  finished  by  others  ;  in  not  execut- 
ing the  work  in  the  manner  required  by  the  contract,  or 
directed  by  the  defendants'  engineer,  and  in  obstructing  the 
work  of  other  contractors  by  their  delay,  so  that  the  defen- 
dants were  obliged  to  proceed  with  the  work  themselves, 
according  to  the  terras  of  the  contract ;  and  generally,  that 
the  work  was  not  done  to  the  satisfaction  of  the  defendants 
or  their  engineer,  or  according  to  the  contract.' 

The  plaintiffs  took  issue  upon  all  these  pleas. 

At  the  assizes,  at  Toronto,  the  learned  judge  who  presided 
directed  that  the  case  should  be  referred,  and  it  was  accord- 
ingly referred  to  three  arbitrators  chosen  by  the  parties,  one 
of  whom  was  Mr.  Read,  a  barrister  and  Queen's  counsel. 

Among  the  terms  of  the  reference  endorsed  on  the  record, 
and  afterwards  embodied  in  the  rule  of  reference,  was  this, 
''with  power  to  the  said  David  B.  Read,  if  either  party 
requires  it,  to  certify  to  the  court  of  Queen's  Bench  any 
question  of  law  which  may  arise,  and  the  facts  relating 
thereto,  for  the  decision  of  the  said  court  on  such  questions 
of  law." 

It  appeared  by  the  endorsement  on  the  record,  and  it  was 
stated  in  the  argument  of  the  rule  that  this  minute  had 
been  drawn  up  in  such  a  manner  at  first  as  to  make  it  impe- 
rative on  the  arbitrators  to  certify  if  either  party  should 
require  it,  but  that  the  plaintiffs'  attorney  objected  to  it 
being  so  worded,  and  it  was  altered  from  the  words  "shall 
certify"  to  the  words  "with  power  to  the  said  D.  B.  Read, 
if  either  party  requires  it,  to  certify :"  and  so  the  minute 
stood  when  it  was  signed  by  the  attorneys  and  by  the  judge, 
and  so  it  was  in  the  rule  of  reference  drawn  up  upon  it. 

The  arbitrators  were  occupied  more  than  twenty  days  in 
investigating  the  matter,  and  several  days  after  in  making 
up  the  award. 

A  verdict  had  been  taken  for  the  plaintiffs  for  $10,000. 
with  power  to  the  arbitrators  to  increase  or  diminish  the 
damages,  or  to  find  a  verdict  for  the  defendants. 

They  made  an  award  in  the  plaintiffs'  favour,  on  all  the 
issues,  and  directed  a  verdict  to  be  entered  for  them  for 
$1970  :  that  is,  a  majority  of  the  arbitrators  so  awarded. 
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While  the  arbitration  was  going  on,  the  plaintiffs'  attorney 
(as  he  stated  in  his  affidavit)  had  contended  that  the  defen- 
dants had  broken  their  contract  by  taking  the  work  out  of 
the  plaintiffs'  hands  without  justification  before  it  was  com- 
pleted, and  this  he  maintained  entitled  the  plaintiffs  to  be 
paid  for  what  they  had  done  according  to  a  quantum  meruit, 
without  regard  to  the  prices  in  the  contract ;  and  he  stated 
that  he  required,  in  the  event  of  the  arbitrators  not  so  deter- 
mining, that  Mr.  Read  should  certify  to  the  Queen's  Bench  the 
facts  and  evidence  on  that  point,  and  that  the  arbitrators 
should  state  how  much  the  plaintiffs  were  entitled  to  sup- 
posing the  contract  not  to  have  been  rescinded,  and  how 
much  upon  a  quantum  meruit,  if  it  had  been  rescinded. 

The  defendants,  on  their  part,  had  requested  Mr.  Read,  in 
case  the  award  should  be  against  them,  to  certify  to  the 
court  of  Queen's  Bench  : 

1.  Whether  the  written  contract,  specifications  and  plans 
in  evidence,  did  not  bind  the  parties. 

2.  Whether  the  course  of  conduct  had  not  been  such  as  to 
make  the  contract  prices  and  terms  govern  as  to  all  the 
work  done. 

3.  Whether  the  certificate  of  the  engineer,  Roberts,  was 
not  final  and  conclusive  between  the  parties. 

Mr.  Read,  on  the  same  day  that  he  and  one  of  the  other 
arbitrators  made  the  award,  drew  up  and  signed  a  certificate, 
in  which  he  recited  the  request  that  had  been  made  to  him 
by  the  defendants'  counsel  to  certify,  in  case  the  award  should 
be  against  the  defendants,  as  it  was;  and  in  which  he  certified, 
in  answer  to  the  first  question,  that  the  written  contract, 
specifications,  and  plans  in  evidence  did  bind  the  parties,  so 
far  as  the  work  set  forth  therein.  To  the  second  question, 
that  the  contract  prices  did  govern  as  to  the  work  done  under 
the  contract ;  and  to  the  third  question,  that  the  certificate  of 
Roberts  was  final  and  conclusive,  as  far  as  related  to  the  work 
done  under  the  contract ;  "  and  that  the  award  of  the  arbi- 
trators had  been  based  on  the  above  assumption  and  finding." 

Hector  Cameron  for  the  plaintiffs,  on  the  first  Saturday  of 
this  term  (the  award  having  been  made  on  the  31st  of  Decem- 
ber) moved  for  and  obtained  a  rule  on  the  defendants  to  shew 
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cause  why  the  award  should  not  be  referred  back  to  the  arbi- 
trators, with  a  direction  that  the  plaintiffs  on  the  law  and  evi- 
dence were  entitled  to  an  award  for  the  work  done  by  them 
according  to  measurement  and  value,  on  a  quantum  meruit,, 
without  reference  to  the  contract  or  the  prices  mentioned  in 
it,  on  the  ground  that  the  defendants  had  broken  the  contract 
and  put  an  end  to  it ;  and  also  that  the  engineer's  certificate 
should  not  be  considered  final  and  conclusive  as  to  the  work 
and  measurement.  Or  why  the  certificate  of  Mr.  Read  should 
not  be  referred  back  to  him  to  amend  it  by  stating  to  the 
court  the  facts  and  evidence  as  to  the  violation  or  rescision  of 
the  contract,  and  as  to  the  questions  referred  to  in  his  certi- 
ficate, and  for  a  report  or  certificate  to  the  court  as  to  the 
points  and  questions  raised  by  the  plaintiffs'  counsel  on  the 
arbitration.  He  cited  Russell  on  Awards,  315  ;  Addison  on 
Contracts,  44n ;  Cutter  v.  Powell,  2  Sm.  Lea.  Cas.  1. 

Alexander  McDonald  shewed  cause,  and  cited  Midland  R. 
W.  Co.  and  Heming,  4  D.  &  L.  795;  Dodd  v.  Piatt,  6 
Jur.  N.  S.  631 ;  Miller  v.  Shuttleworth,  7  C.  B.  105  ;  Wood 
V.  Hotham,  5  M.  &  W.  674 ;  Munro  v.  Butt,  4  Jur.  N.  S. 
1231  ;  Scott  V.  Corporation  of  Liverpool,  3  De  G.  &  J.  334; 
Scott  V.  Avery,  5  H.  L.  Cas.  811. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  shewing  cause  against  this  rule,  a  question  was  raised 
as  to  whether  it  was  moved  in  time,  but  this  being  a  compul- 
sory reference,  we  consider  that  the  motion  may  be  made,  as 
it  was  here,  within  the  first  six  days  in  term,  under  the  165th 
section  of  the  Common  Law  Procedure  Act,  although  a  ver- 
dict was  taken.  Indeed  we  did  not  understand  this  objection 
to  be  pressed  on  argument. 

Then  as  to  the  merits  of  the  application,  it  seems  clear, 
upon  the  cases  cited  in  Mr.  Russell's  treatise  on  Awards,  p. 
315,  that  when  the  arbitrator  has  merely  poiver  given  to  him 
to  raise  or  state  any  question  of  law  for  the  decision  of  a  court, 
it  is  merely  an  enabling,  not  a  compulsory  provision,  and  that 
he  is  not  bound  to  do  it  unless  he  thinks  fit. 

Wood  v.  Hotham  (5  M.  &  W.  674)  is  a  decision  to  that 
effect,  and  in  Jay  v.  Byles  (3  M.  &  S.  86)  the  words  "  shall 
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state  points  of  law,"  were  treated  as  not  compulsory.  That 
indeed  may  seem  at  variance  with  the  common  import  of  the 
word  "shall,"  but  if  we  reflect  a  moment  we  must  see  that  in 
reason  some  discrimination  must  be  left  to  be  exercised  by  the 
arbitrator  even  under  the  use  of  those  words,  for  otherwise 
either  party  might  occasion  vexatious  delay  and  expense  by 
requesting  that  to  be  referred  as  a  question  of  law  about 
which  no  one  knowing  any  thing  of  law  could  have  a  doubt, 
or  which  could  not  be  properly  a  question  of  law,  but  must 
be  one  compounded  of  law  and  fact,  which  we  take  to  have 
been  the  nature  of  the  questions  which  are  referred  to  in  the 
rule  before  us. 

If,  for  instance,  either  party  in  a  case  of  this  kind  should 
request  the  arbitrator  to  refer  it  to  the  court  as  a  question  of 
law,  whether  the  circumstance  of  the  price  of  labour  and  ma- 
terials having  risen  or  fallen  since  the  contract  was  entered 
into  should  not  be  taken  to  prevent  the  contract  prices  from 
being  binding  upon  the  parties,  it  would  be  absurd  that  such 
a  question  should  be  gravely  referred  to  the  court. 

But  when,  as  in  this  case,  the  arbitrator  is  empowered 
only,  and  not  required  by  the  terms  of  the  reference,  to  refer 
any  point  of  law,  it  is  held  not  to  be  compulsory,  and  we 
must  so  determine.  Such  indeed  is  the  reasonable  import  of 
the  words  used. 

Then  we  must  consider  that  we  have  not  in  fact  had  any 
point  referred  to  this  court  on  which  our  opinion  is  desired. 
The  arbitrator,  Mr.  Mead,  has  done  nothing  more  than  cer- 
tify upon  what  principles  the  arbitrators  proceeded  in  mak- 
ing their  award,  and  this  he  did,  as  he  states,  at  the  request 
of  the  defendants,  against  whom  he  has  made  his  award,  and 
not  at  the  request  of  the  plaintiffs,  who  are  now  moving. 
The  object  in  doing  this  seems  to  have  been  to  afford  an  op- 
portunity of  shewing  how  the  arbitrators  had  dealt  with  the 
question,  in  order  that  if  either  party  were  dissatisfied  with 
the  conclusions,  they  might  move  against  the  award.  Cer- 
tainly nothing  has  been  referred  to  us  for  decision,  nor  is 
the  award  moved  against :  we  mean  there  is  no  application 
to  set  it  aside. 

For  what  purpose,  then,  are  we  desired  to  exercise  a  jur- 
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isdiction  ?  We  are  asked  to  send  the  award  back  to  the 
arbitrators,  with  a  direction  that  they  must  allow  for  the 
work  done  according  to  what  they  find  to  be  its  actual  value, 
without  regard  to  the  contract  or  the  prices  named  in  it. 
That  is  asking  of  this  court  to  go  into  the  merits  of  the  case, 
which  we  should  have  no  power  to  do  even  if  the  award  had 
been  moved  against.  It  is  only  in  few  cases,  comparatively, 
that  a  building  contract,  even  of  the  most  moderate  and  or- 
dinary character,  is  carried  out  without  some  deviation  in 
point  of  time,  material,  quality  of  work,  or  design.  Many 
alterations  take  place  at  the  suggestion  of  the  builder  him- 
self as  he  proceeds  with  the  work;  and  it  would  be  intolera- 
ble if,  on  account  of  such  variations,  either  party  could  claim 
as  a  legal  right  that  the  contract  should  be  wholly  laid  aside 
as  it  regarded  prices,  and  that  he  was  at  liberty  to  go  into 
the  question  of  prices  at  large,  just  as  if  none  had  been  fixed. 

Sometimes  the  contract  is  broken  by  the  builder  being  be- 
hind with  his  work,  or  the  o'ther  party  in  finding  materials 
which  it  depended  on  him  to  furnish,  or  by  changes  made  in 
the  plan  affecting  either  the  quantity  or  description  of  work, 
or  by  the  party  for  whom  the  work  is  being  done  obstruct- 
ing its  progress.  From  whatever  cause  the  contract  may 
have  been  departed  from  in  any  case,  there  is  no  such  ab- 
stract rule  of  law  as  that  the  contract  must  nevertheless  be 
taken  as  a  guide  in  regard  to  the  prices  to  be  paid  for  the 
work  done,  or  that  it  must  not  be  so  taken.  In  each  case 
much  may  depend  upon  the  questions  of  fact,  how  the 
contract  came  to  be  departed  from,  and  whether  it  has 
been  departed  from  to  such  an  extent  that  the  contract 
ought  to  have  no  influence  in  regulating  the  prices.  Then,  * 
again,  it  is  to  be  considered  what  provision  the  contract 
itself  has  made  on  the  subject,  for  most  contracts  do  con- 
tain clauses  expressly  intended  to  guard  against  any  de- 
viation from  it,  by  adding  to  the  work  or  diminishing  it,  hav- 
ing any  effect  upon  the  scale  of  prices  for  the  different  kinds 
of  work  that  had  been  agreed  upon  between  the  parties. 
And  besides  all  this,  it  generally  happens  that  the  conduct 
of  the  parties  afterwards,  in  going  on  with  the  work  as  if  the 
old  scale  of  prices  were  still  to  govern,  and  without  giving 
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any  intimation  of  a  contrary  intent,  satisfies  a  jury,  or  arbi- 
trators, that  though  the  contract  prices  may  not  be  in  law 
any  longer  absolutely  binding,  there  is  no  good  reason  for 
laying  them  aside,  but  great  justice  in  adhering  to  them. 
The  question  is  in  general  one  of  both  law  and  fact,  as  we 
have  already  stated.  In  the  present  case,  too,  it  was  as- 
serted and  not  denied  on  the  argument,  that  after  those 
things  had  happened  which  the  plaintiffs  contend  made  the 
contract  no  longer  in  strictness  applicable,  the  plaintiffs  con- 
tinued to  accept  payment  for  works  estimated  according  to 
the  contract  prices,  and  give  receipts  as  for  money  paid  to 
them    on  account  of  the  contract." 

Then  as  to  that  part  of  the  plaintiffs'  application  which 
asks  us  to  send  back  the  award  to  the  arbitrators,  with  a  di- 
rection from  this  court  that  the  engineer's  certificate  should 
not  be  considered  final  and  conclusive  as  to  the  Avork  and 
measurement;  the  arbitrators  have  determined  that  question 
without  referring  it  to  us.  All  that  Mr.  Read's  certificate 
states,  if  that  be  such  a  paper  that  we  can  properly  look  at, 
is  that  the  award  has,  as  a  matter  of  fact,  been  based  on 
that  assumption  and  finding.  No  question  is  submitted  to 
us  on  that  or  any  other  point,  and  we  have  no  authority  to 
pronounce  that  the  engineer's  certificate  should  or  should 
not  be  conclusive  under  the  circumstances  proved. 

Another  alternative  of  the  rule  is,  that  this  court  should 
refer  back  to  Mr.  Read  his  certificate,  and  direct  him  to 
amend  it  by  referring  certain  questions  to  us.  That  we  cannot 
do,  because  it  would  be  taking  out  of  his  hands  a  discretion 
which  the  terms  of  the  reference  gave  him,  according  to  the 
construction  which  courts  of  justice  have  placed  upon  the 
same  words  in  other  cases ;  and  the  plaintiffs  cannot  with 
much  reason  complain  of  any  hardship  in  this  respect,  since 
the  construction  put  by  the  courts  upon  the  words,  which 
merely  gave  to  the  arbitrators  a  power  to  refer,  has  only  the 
effect  of  placing  the  submission  on  the  very  ground  which 
the  counsel  himself  states  he  endeavoured  in  vain  to  place  it 
on,  by  suggesting  a  form  of  expression  more  clearly  giving  a 
discretion  than  the  words  that  were  used. 

We  think  we  cannot  do  otherwise  than  discharge  the  rule. 

Rule  discharged. 
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ViDAL  V.  Donald. 

Attorney — Action  for  costs    General  issue — Defence  of  negligence  adtnissible 
but  not  sustained  by  evidence. 

In  an  action  by  an  attorney  for  his  costs,  negligence  may  be  set  up  as  a  de- 
fence under  the  general  issue. 

In  this  case  the  atiorney  brought  an  action  for  the  defendant  against  one 
M.,  which  was  entered  for  trial  in  October,  1855.  The  ast^izes  began  on 
Tuesday,  and  the  attorney  sent  subpoenas  to  the  defendant  for  his  wit- 
nesses on  Saturday.  A  friend  of  defendant  called  on  the  attorney  on 
Monday,  and  told  him  that  the  subpoenas  would  not  reach  the  defendant 
until  Wednesday,  and  asked  for  other  subpoenas,  which  he  said  he  would 
serve  himself  and  bring  in  the  wi'nesses,  but  the  attorney  would  not  give 
them.  The  witnesses  did  not  appear,  and  the  cause  was  put  otf,  this  de- 
fendant paying  costs.  It  was  brought  to  trial  in  April  following,  and  the 
plaintiff,  the  now  defendant,  got  a  verdict  for  $387  10c.  M.  obtained  a 
rule  nisi  for  a  new  trial  on  affidavits,  but  the  papers  were  mislaid,  through 
no  fault  of  the  plaiutitf's  attnrnej',  fur  nearly  two  years;  and  in  Easter 
Term,  1858,  the  case  was  argued  and  a  new  trial  granted  on  payment  of 
costs.  M.  did  not  serve  his  rule  until  Novtmber,  1858,  and  the  costs  not 
having  been  paid,  the  attorney  in  March,  1859,  entered  judgment,  and 
issued  a,;?,  fa.,  which  was  returned  nulla  bona,  M.  having  sold  his  pro- 
perty and  left  the  country  in  October  previous.  In  an  action  by  the 
attorney  for  his  costs,  the  jury  having  found  fur  defendant : 

Held,  that  the  evidence  did  not  support  the  verdict,  for  the  defendant  had 
obtained  a  judgment  against  M.,  which  might  yet  produce  the  debt,  and 
it  could  not  be  said  that  the  plaintiff's  services  had  by  his  negligence 
become  wholly  worthless  to  defendant.  A  new  trial  was  therefore 
granted. 

Semble,  that  if  defendant  had, lost  all  benefit  from  his  action  by  its  not  hav- 
ing been  tried  in  1855,  the  court  would  not  have  interfered,  for  the  attor- 
ney, in  refusing  to  issue  new  subpoenas  on  the  Monday,  might  be  con- 
sidered to  have  taken  upon  himself  the  risk  of  consequences. 

The  plaintiif  sued  for  costs  due  to  him  as  an  attorney  for 
conducting  a  suit  in  the  Queen's  Bench  for  this  defendant, 
Donald,  against  one  Milligan. 

The  defendant  in  this  case  pleaded,  1,  nunquam  indebi- 
tatus, and,  2,  payment  before  action  brought. 

At  the  trial,  at  Sarnia,  before  Draper,  C.  J.,  it  was  proved 
that  the  plaintilf  having  been  retained  by  the  now  defendant, 
Donald,  to  bring  an  action  for  him  against  one  Milligan,  to 
recover  a  debt,  did  commence  an  action  in  this  court  by  pro- 
cess sued  out  on  the  12th  of  September,  1855. 

The  cause  was  at  issue,  and  ready  for  trial  at  Sarnia,  in 
October  following. 

The  witnesses  for  the  plaintiff,  (Donald,)  however,  though 
subpoenas  were  sent  for  them,  did  not  appear,  and  the  cause 
was  in  consequence  not  tried,  and  the  defendant,  Milligan, 
received  £12  10s.  for  the  costs  of  the  day  from  the  now  de- 
fendant, Donald. 
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In  April,  J  856,  the  plaintiff's  attorney,  Vidal,  took  the 
cause  to  trial,  and  obtained  a  verdict  for  $387  10c.  The 
defendant,  Milligan,  moved  in  the  succeeding  term  for  a  new 
trial,  and  obtained  a  rule  nisi,  upon  affidavits  as  well  as  on 
other  grounds.  Bj  some  accident  the  affidavits  and  papers 
in  the  cause  were  mislaid,  before  cause  could  be  shewn  against 
the  rule,  but  it  was  not  pretended  that  they  were  lost  by  the 
plaintiff 's  attorney,  Vidal,  or  by  any  fault  of  his.  This 
occasioned  a  long  delay,  the  plaintiff's  attorney  pressing 
from  term  to  term  to  have  his  rule  nisi  made  absolute,  and 
the  court  enlarging  it  at  the  instance  of  Milligan,  in  the  hope 
that  the  affidavits  and  papers  might  be  found.  They  were 
not  found  till  after  Hilary  Term,  1858,  and  in  Easter  Term, 
1858,  on  hearing  the  parties,  the  rule  nisi  for  a  new  trial 
was  made  absolute,  on  condition  of  Milligan,  the  defendant, 
paying  the  costs  of  the  former  trial.  Milligan  took  out  this 
rule,  and  served  it  on  the  30th  of  November,  1858,  on  a 
clerk  of  Mr.  Vidal's. 

Milligan  did  not  pay  these  costs,  and  in  March,  1859,  the 
present  plaintiff,  as  attorney  for  Donald,  entered  judgment 
on  the  verdict,  and  took  out  a  fi.  'fa.,  which  was  returned 
nulla  bona. 

The  defendant  in  that  suit,  Milligan,  who  it  appeared 
continued  to  live  in  Upper  Canada  till  October,  1858,  and 
possessed  property,  sold  off  his  effects  about  that  time,  and 
went  to  the  United  States,  and  had  never  returned. 

This  defendant  seemed  in  consequence  to  have  no  pros- 
pect, or  at  least  no  immediate  prospect,  of  being  able  to 
collect  the  debt  for  which  he  had  judgment. 

His  counsel  at  the  trial  set  up  these  facts  as  a  defence, 
with  a  view  to  prove  that  the  neglect  of  his  attorney,  the 
present  plaintiff,  in  the  suit  against  Milligan  had  rendered 
all  his  services  in  that  suit  entirely  unproductive  of  any  good 
to  him,  and  that  they  being  of  no  value  from  his  fault  he 
could  not  recover  compensation  for  them. 

The  learned  Chief  Justice  hesitated  to  admit  the  evidence 
upon  the  pleas  which  the  defendant  had  put  in,  but  on  the 
authority  of  a  decision  produced  to  him  at  the  trial  he  did 
admit  it ;  and  at  the  conclusion  of  the  case  he  observed  to  the 
jury  that  if  it  were  made  perfectly  clear  by  the  evidence  that 
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the  action  against  Milligan  had  become  wholly  useless  to  the 
now  defendant  from  the  neglect  of  the  present  plaintiff,  their 
verdict  should  be  for  the  defendant.  But  he  remarked  that 
it  was  not  shewn  that  the  delay  of  judgment  from  the  papers 
having  been  lost  or  mislaid  arose  from  any  fault  of  the  plain- 
tiffs 's  attorney,  and  that  Donald,  the  now  defendant,  had  at 
last  obtained  a  judgment  for  his  debt,  which  was  a  better 
security  than  a  simple  contract. 

The  taxed  costs  in  Donald  v.  Milligan,  on  entering  judg- 
ment, were  $209  85c.  The  plaintiff  sued  for  these  only,  not 
for  costs  as  between  attorney  and  client. 

With  respect  to  any  neglect  of  the  present  plaintiff  to  have 
his  client's  witnesses  subpoenaed  for  the  first  trial,  the  evi- 
dence was  to  the  effect  that  the  assizes  in  the  autumn  of 
1855,  began  at  Sarnia  on  a  Tuesday  :  that  on  the  day  be- 
fore (Monday)  a  friend  of  Donald's  went  to  his  attorney  to 
enquire  what  steps  he  had  taken  to  procure  the  witnesses, 
when  he  was  told  that  subpoenas  had  been  sent  for  them  to 
Donald  on  the  Saturday  before  :  that  Mr.  Vidal  was  told  that 
Donald  could  not  receive  them  in  the  country,  where  he  was, 
till  the  Wednesday  afternoon  following,  and  the  witness  (Evans) 
asked  Mr.  Vidal  to  take  out  other  subpoenas  and  give  them 
to  him,  and  he  would  take  them  and  bring  in  the  witnesses. 
This  he  said  Mr.  Vidal  would  not  do.  The  assizes  lasted 
two  or  three  dajs.  Donald  came  in  himself  to  Sarnia  on 
the  Monday  before  the  assizes,  and  remained  until  they  were 
over. 

The  jury  found  a  verdict  for  the  defendant. 

Prince  obtained  a  rule  nisi  for  a  new  trial  on  the  law  and 
evidence,  contending  that  the  defence  of  negligence  was  not 
admissible  under  the  pleadings,  and  that  if  it  had  been,  yet 
negligence  was  not  proved  such  as  could  be  held  to  have  ren- 
dered the  plaintiff's  services  of  no  value.  lie  moved  also 
on  affidavits  alleging  surprise  in  having  the  evidence  ad- 
mitted upon  the  pleadings. 

Richards^  Q  C,  shewed  cause,  and  cited  Hill  v.  Allen,  2 
M.  &  W.  283  ;  Bracey  v.  Carter,  12  A.  &  E.  373;  Lewis  v. 
Samuel,  8  Q.  B.  685;  Ch.  Arch.  Prac.  I.  117  ;  Saund.  PI. 
&  Ev.  250. 
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As  to  surprise,  it  was  sworn  in  an  affidavit  filed  on  the 
part  of  defendant,  that  the  pl-.iintifF's  attorney  was  made 
aware  some  days  before  the  trial  that  the  defence  of  negli- 
gence was  intended  to  be  set  up,  but  it  was  not  sworn  that 
he  agreed  to  allow  it  to  be  given  if  not  properly  admissible 
on  the  record. 

Prince^  in  support  of  the  rule,  cited  Templer  v.  McLach- 
Ian,  2  New  Rep.  136 ;  Chapman  v.  Van  Toll,  27  L.  J. 
Q.  B.  1. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  does  not  seem  reasonable  or  consistent  with  sound  prin- 
ciples that  the  defendant  should  be  allowed  to  set  up  negli- 
gence at  the  trial  under  a  plea  of  never  indebted.  In  Tem- 
pler V.  McLachlan,  (2  New  Rep.  186,)  it  was  not  permitted, 
even  under  the  old  rules  of  pleading,  and  in  Symes  v.  Nip- 
per, (12  A.  &  E.  377,  note,)  the  Court  of  Qaeen's  Bench 
seemed  to  consider  it  inadmissible.  In  Bracey  v.  Carter, 
(Ibid.  373,)  they  held  it  to  be  evidence  under  non  assumpsit 
where  the  negligence  of  the  attorney  was  such  as  to  render 
his  services  wholly  useless  to  the  client.  In  Hill  v.  Allen, 
(2  M.  &  W.  283,)  the  Court  of  Exchequer  took  the  same  view 
of  ihe  law,  and  even  held  a  special  plea  bad  which  set  up 
negligence  as  a  defence,  on  the  ground  that  it  amounted  to 
the  general  issue.  The  question  seems  to  be  now  set  at  rest. 
We  think  the  evidence  was  admissible  though  not  specially 
pleaded. 

Then  as  to  the  alleged  negligence.  What  the  defendant 
complains  of  is,  first,  the  plaintiff  not  having  sent  for  the 
witnesses  in  time,  which  prevented  the  case  being  tried  in 
October,  1855. 

If  the  plaintiff  had  not  been  instructed  beforehand  where 
the  witnesses  lived,  and  that  it  was  necessary  to  send  sub- 
poenas for  them  some  days  before  the  trial,  it  would  hardly 
be  reasonable  to  hold  the  attorney  liable,  when  he  sent  sub- 
poenas on  Saturday  to  bring  the  witnesses  to  Sarnia  on  the 
Tuesday  following,  for  the  disappointment  probably  arose 
from  this  defendant,  to  whom  they  were  sent,  having  left 
home  before  they  reached  him.    The  defendant,  if  he  or  his 
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witnesses  lived  in  a  place  so  much  out  of  the  way  that  it 
would  take  a  letter  from  Saturday  to  Wednesday  to  reach 
them  by  the  post,  should  have  come  in  before  to  see  about 
his  witnesses,  or  should  at  least  have  made  his  attorney 
aware  in  time  of  the  necessity  of  making  this  preparation  at 
so  early  a  day.  But  when  the  defendant's  friend  came  in 
on  Monday,  and  informed  the  attorney,  as  he  swore  he  did, 
that  the  subpoenas  he  had  sent  by  post  would  not  reach  in 
time,  and  offered  to  take  subpoenas  out  himself  to  insure 
the  witnesses  being  served  in  time,  and  when  the  attorney 
declined  to  do  this,  it  might  reasonably  be  considered  by  the 
jury  that  he  took  the  risk  of  consequences  upon  himself;  and 
we  do  not  think  we  should  have  interfered  with  the  verdict, 
if  there  was  good  ground  for  holding  that  the  defendant  lost 
all  benefit  from  his  action  on  account  of  the  case  not  having 
been  tried  at  those  assizes  in  1855. 

But  that  was  really  not  the  case,  for  the  attorney  carried 
the  cause  to  trial  at  the  next  assizes,  proved  his  case,  and  got 
a  verdict  in  the  plaintiff's  favour. 

The  defendant  in  that  action,  Milligan,  moved  upon  afiida- 
vits  for  a  new  trial,  and  obtained  a  rule  nisi.  The  court 
thought  that  the  affidavits  disclosed  such  ground  that  it  was 
necessary  they  should  be  answered  on  the  part  of  the  plain- 
tiff, Donald. 

The  unfortunate  accident  of  the  papers  having  been  lost, 
or  rather,  as  it  seems,  mislaid,  occasioned  a  long  delay,  for 
the  court  required  to  see  the  affidavits,  and  what  answer  could 
be  given  to  them.  If  this  had  not  happened  the  rule  would 
have  been  made  absolute  in  Easter  Term,  1856,  instead  of 
Easter  Term,  1858 ;  and  at  that  time,  and  for  two  years 
afterwards  and  more,  the  defendant,  Milligan,  it  appears  was 
still  in  Canada,  and  had  property,  and  could  have  been  made 
to  pay  if  judgment  had  been  recovered  when  it  might  have 
been  if  there  had  been  no  accident  from  loss  of  papers. 

When  the  affidavits  were  found,  after  the  lapse  of  about 
two  years,  the  court  were  not  told  where  they  came  from,  but 
it  is  fairly  admitted  in  the  case  that  they  were  not  mislaid 
by  the  plaintiff's  attorney,  or  by  any  fault  of  his.  In  Easter 
Term,  1858,  it  was  that  the  court  made  absolute  the  rule  for 
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a  new  trial,  on  the  ground  of  surprise  and  the  absence  of  a 
material  witness.  This  was  ordered  on  the  condition  of  the 
then  defendant,  Milligan,  paying  costs,  which  it  seems  he  did 
not  do,  nor  even  served  his  rule  for  a  new  trial  till  Novem- 
ber, 1858. 

From  November,  1858,  till  March,  1859,  there  occurred 
a  delay  on  the  part  of  the  attorney  in  taking  steps  to  enable 
him  to  enter  judgment,  which  we  do  not  see  accounted  for  in 
the  evidence.  If  the  costs  had  been  paid  after  Easter  Term, 
1858,  the  new  trial  would  hardly  have  taken  place  so  that 
judgment  could  be  obtained  before  the  time  that  Milligan  had 
parted  with  his  property  and  left  the  country.  Whether 
that  delay  could  be  said  to  have  been  the  cause  of  the  then 
plaintiff,  Donald,  not  getting  judgment  before  Milligan  had 
gone,  was  for  the  consideration  of  the  jury  under  the  direc- 
tion of  the  judge  upon  the  trial  of  this  case.  It  must  always 
be  a  matter  of  doubt  what  Milligan  would  have  done  if  the 
plaintiff's  attorney  had  taken  steps  to  compel  him  to  take  out 
his  rule  and  pay  costs.  He  would  probably  have  hastened 
his  departure,  but  whether  he  would  or  not  no  one  can  tell. 
He  had  gone  before  the  rule  for  a  new  trial  was  taken  out  by 
him  and  served. 

And  after  all  there  remains  this  consideration,  that  this 
plaintilf 's  services  cannot  be  said  to  have  been  wholly  useless 
to  his  client,  Donald,  since  he  did  at  last  obtain  judgment 
upon  the  verdict,  and  on  the  authority  of  Templar  v.  McLachlan, 
(2  New  Rep.  136,)  that  cannot  be  held  to  be  a  service  of  no 
value,  inasmuch  as  for  all  that  appears  the  debt  may  be  yet 
collected  under  it  at  some  future  period,  either  here  or  in  the 
country  to  which  Milligan  has  gone,  and  it  is  only  when  the 
services  rendered  were  utterly  worthless  that  alleged  negli- 
gence in  conducting  the  case  can  be  held  to  bar  the  action 
of  the  attorney  for  his  costs. 

Upon  the  facts  as  they  appeared  in  evidence,  and  also 
upon  the  affidavits  filed  by  the  plaintiff,  we  make  absolute 
the  rule  for  a  new  trial,  costs  to  abide  the  event. 

Rule  absolute. 
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Sir  Charles  James  Stuart,  "Baronet,  v.  Prentiss  et  al. 

J)eed — Construction — Filling  up  blanks — Consideration — Effect  of  becoming 

a  nun. 

The  Crown,  in  1708,  granted  5000  acres,  including  the  land  in  question,  to 
Jnhn  anil  Elizabeth  Hay  and  three  others,  children  of  the  late  Governor 
Hay.  In  1800  Elizabeth  became  a  nun  in  Montreal,  by  which,  according 
to  the  law  of  Lower  Canada,  she  became  civilly  dead  as  regarded  her 
property,  and  she  afterwards  died  there  in  1838. 

Id  1804  John  Hay  conveyed  "all  his  /oi/r/A  part  or  share"  of  the  lands 
nietitioned  in  the  above  patent,  "containing  in  all  five  thousand  acres,"  to 
his  brother-in-law  M.,  the  husband  of  one  of  the  patentees.  This  deed 
was  executed  in  Indiana,  and  was  expi-t-ssed  to  be  in  consideration  of 
natural  love  and  affection,  and  of  one  dollar  paid.  When  executed,  the 
words  "fourth"  and  "five  thousand"  were  omitted,  but  attached  to  the  deed 
was  a  letter  of  the  s;ime  date,  signe  1  by  the  grantor,  and  addressed  to  M., 
in  which  he  mentioned  tliese  blanks  and  told  M.  to  fill  them  up  according 
to  the  fact;  adding  in  a  postscript,  that  if  any  errors  should  be  fouml  in 
the  deed  be  authorised  M.  to  rectify  them,  and  that  such  corrections 
should  be  Vfilid  as  if  he  had  made  thefn  himself.  The  words  "  fourth" 
and  "five  thousand"  were  inserted  after  M.  received  the  deed  in  Lower 
Canada. 

On  the  19th  of  January,  1805,  M.  and  his  wife  Agatha,  and  John  Hay,  by- 
deed  reciting  the  patent,  conveyed  to  R.  and  D.  2000  ncres,  parcel  uf  the 
5000  acres  granted,  "  being  the  undivided  part  and  portion  of  the  said 
5000  acres  belonging,  under  isnd  by  virtue  of  the  said  letters  patent,  to 
John  Hay  and  Agatha  M."  This  deed  was  executed  by  M.  and  his  wife, 
and  by  John  Hay  by  his  attorney  M.,  but  there  was  no  evidence. of  any 
power  of  attorney  to  M. 

On  the  same  day,  all  the  patentees  except  Elizabeth  conveyed  to  R.  and  D. 
her  share,  assuming  that  it  had  vested  in  them  by  her  becomir,g  a  nun. 
The  plaintiff  claimed  under  these  conveyances — defendant  under  a  deed 
from  the  heir  at-law  of  John  Hay. 

Held,  1.  That  by  the  deed  of  1804,  John  Hay's  share  passed  to  M.,  the 
consideration  being  sufficient,  and  the  insertion  of  the  words  mentioned 
not  being  fatal  under  the  circumstances.  2.  That  the  conveyance  of  1805 
passed  his  share  as  belonging  to  M.,  though  the  execution  by  M.,  as  his 
attorney,  could  have  no  effect  for  want  of  authority.  3.  That  Elizabeth 
clearly  had  not  lost  her  share  by  our  law,  by  becoming  a  nun.  The  plain- 
tiff was  therefore  held  entitled  to  a  verdict  for  one  fifth  and  the  defen- 
dant for  the  other. 

Ejectment  for  lot  8,  in  the  first  concession,  and  the  west 
half  of  lot  9  in  the  second  concession  of  Lnnsdowne. 

The  defendants  appeared  and  defended  for  two  undivided 
fifths  of  the  said  land,  and  the  plaintiff  took  judgment  for 
the  rest. 

At  the  trial  at  Brockville,  before  Draper,  C.  J.,  a  ver- 
dict was  taken  for  the  plaintiff,  subject  to  a  special  case 
stated,  of  which  the  following  are  the  material  facts  : 

On  the  20th  of  November,  1798,  the  Crown  granted  the 
lands  to  Henry  Ilay,  Richard  Hay,  John  Hay,  Elizabeth 
Hay,  and  Agatha  de  Montigny,  only  children  of  the  Gov- 
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ernor  John  Hay,  mentioned  in  the  case  of  Doe  Hay  v.  Hunt, 
11  U.  C.  R.  367. 

The  only  shares  in  question  in  this  case  were  those  of 
John  and  Elizabeth,  being  the  two  undivided  fifths  defended 
for. 

On  the  28th  of  July,  1800,  Elizabeth  became  a  nun,  and 
took  the  veil  in  Montreal,  in  Lower  Canada,  and  by  the  laws 
of  Lower  Canada  she  became  in  consequence  civilly  dead  as 
regarded  her  real  and  personal  property.  She  died  at  the 
Hotel  Dieu  in  Montreal,  on  the  12th  of  November,  1838,  in 
her  70th  year,  intestate,  and  without  issue. 

At  the  time  the  patent  issued  Agatha  (Hay)  was  the  wife 
of  Pierre  Jean  Baptiste  Louvigny  de  Montigny. 

On  the  8th  of  December,  1804,  John  Hay  and  Marguerite 
his  wife  conveyed  to  Pierre  Jean  Baptiste  Louvigny  de  Mon-' 
tigny,  his  heirs  and  assigns,  "  all  their  fourth  part  or  share  of 
the  several  tracts  of  land  lying,  being,  and  situate  in  the  town- 
ships of  Walsingham,  Charlotteville,  and  Lansdowne,  in 
Upper  Canada  ;  which  several  tracts  of  land,  containing  in  all 
■five  thousand  acres,  were  granted  by  his  Britannic  Majesty 
to  the  heirs  of  the  said  John  Hay  deceased,  for  services  ren- 
dered by  him." 

This  deed  was  expressed  to  be  made  ^'  for  and  in  consid- 
eration of  the  natural  love  and  affectiori  which  they,  the  said 
John  Hay  and  Marguerite  his  wife,  have  and  bear  unto  the 
said  Pierre  Jean  Baptiste  Louvigny  de  Montigny,  as  well  as 
for  and  in  consideration  of  the  sum  of  one  dollar  currency 
of  the  United  States,  to  them  in  hand  paid,  the  receipt 
whereof  they  do  hereby  acknowledge." 

It  was  admitted  that  in  the  deed  when  executed  by  John 
Hay  and  his  wife,  at  Cakokia,  in  Indiana,   the  words 

fourth!'  before  '^part^''  denoting  the  share  of  the  land,  and 

jive  thousand^''  were  not  inserted,  but  blanks  were  left 
which  were  not  filled  up  until  the  said  deed  was  received  by 
the  said  de  Montigny  in  Lower  Canada,  but  were  after  the 
receipt  of  said  deed  filled  up,  under  what  circumstances  it 
was  left  to  the  court  to  infer  from  said  deed  and  the  letter 
accompanying  it,  so  far  as  they  might  constitute  evidence. 
On  the  same  sheet  of  paper  as  the  deed,  and  bearing  the 
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same  date,  was  a  letter  signed  by  the  grantor,  and  written  in 
French,  as  follows;  (the  parts  not  material  to  the  case  being 
omitted) : 

Dear  Montigny, — 

Annexed  I  send  you  a  gift  of  my  share  of  the  lands.  If  it 
will  be  of  any  service  to  you,  after  the  debts  are  paid,  I  shall 
feel  much  pleasure.  You  will  find  some  blanks,  which  you 
can  fill  up  by  inserting  whatever  my  share  may  be,  whether 
a  sixth  or  an  eighth,  and  the  quantity  of  acres  that  the  sev- 
eral parcels  amount  to,  &c.  Margaret  embraces  you, 
as  do  I  also  with  all  my  heart,  without  forgetting  poor  Betsey, 
who  being  now  retired  from  the  world,  ought  not  to  be  angry 
with  me  for  making  you  this  gift,  &c. 

Adieu,  and  believe  me. 

Your  afi*ectionate  Brother, 

John  Hay. 

P.  S. — If  any  error  is  found  in  this  deed  of  gift,  whether 
in  the  names  of  places  or  otherwise,  I  authorise  you  by 
these  presents  to  rectify  them,  and  every  error  rectified  in 
the  said  deed  of  gift  I  certify  by  these  presents  to  be  valid 
in  every  manner,  as  if  I  had  made  the  corrections  myself. 

(Signed)  John  Hay. 

Cakokia,  8th  December,  1804. 

On  the  19th  of  January,  1805,  John  Hay  and  P.  J.  B.  L. 
de  Montigny,  and  Agatha,  his  wife,  (formerly  Hay,)  granted 
and  conveyed  to  Patrick  Robertson,  and  David  David,  of 
Montreal,  by  deed  reciting  the  patent  of  20th  November, 
1798,  for  a  consideration  of  X400,  2000  acres  of  land,  part 
and  parcel  of  the  said  5000  acres  granted,  "  being  the  undi- 
vided part  and  proportion  of  the  said  5000  acres  belonging 
under  and  by  virtue  of  the  said  letters  patent  to  the  said 
John  Hay  and  Agatha  de  Montigny,"  to  hold  to  the  said 
Patrick  Robertson  and  David  David,  their  heirs  and  assigns 
for  ever,  as  tenants  in  common.  This  deed  was  executed  by 
John  Hay,  by  his  attorney,  de  Montigny,  and  by  de  Mont= 
igny  and  his  wife  on  their  own  behalf. 

It  was  admitted  that  there  was  no  evidence  of  any  power 
of  attorney  from  said  John  Hay  to  the  said  de  Montigny, 
except  in  so  far  as  any  power  or  authority  might  be  contained  in 
said  deed  from  said  John  Hay  and  wife  to  said  de  Montigny 
hereinbefore  mentioned,  or  in  said  letter  endorsed  thereon. 

On  the  19th  of  January,  1805,  Henry  Hay,  Richard  Hay, 
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John  Hay,  the  said  Pierre  Jean  Baptiste  Louvigny  de 
Montigny,  and  Agatha,  his  wife,  by  deed  reciting  the  patent 
of  20th  November,  1798,  in  consideration  of  £200,  granted, 
bargained,  sold,  &c.,  "one  thousand  acres  of  land,  part  and 
parcel  of  the  said  5000  acres  of  land  hereinbefore  described, 
granted  as  aforesaid,  being  the  undivided  part  and  proportion 
of  the  said  5000  acres  heretofore  belonging,  under  and  by 
virtue  of  the  said  letters  patent,  to  the  said  Elizabeth  Hay, 
and  now  belonging  to  the  said  Henry  Hay,  Richard  Hay, 
John  Hay,  and  Agatha  de  Montigny,  the  said  Elizabeth 
Hay  having  since  the  granting  of  the  said  letters  patent 
become  a  professed  nun  of  the  Hotel  Dieu  in  the  city  of 
Montreal,"  to  hold  to  the  said  Patrick  Robertson  and  David 
David,  their  heirs  and  assigns,  as  tenants  in  common. 

This  deed  was  executed  by  Henry  Hay,  Richard  Hay,  and 
John  Hay,  by  their  attorney,  Louvigny  de  Montigny,  and 
by  Louvigny  de  Montigny  and  Agatha  de  Montigny  in  person. 

Patrick  Robertson  died  in  1808,  in  Montreal,  intestate, 
and  without  issue,  leaving  three  brothers,  of  whom  Neil,  the 
eldest,  left  only  one  daughter,  who  died  unmarried  in  1823. 
Alexander,  the  next  brother,  died  in  1797,  leaving  his 
daughter  Elizabeth,  who,  in  1818,  married  Sir  James  Stuart, 
Bart.,  Chief  Justice  of  Lower  Canada,  and  father  of  the 
plaintiff,  who  died  in  1853. 

The  plaintiff's  mother  died  in  1849,  and  as  her  heir-at-law 
he  claimed  the  shares  of  the  patentees  John  and  Elizabeth 
Hay,  under  the  two  deeds  last  mentioned,  and  by  virtue  of 
several  deeds  of  partition  enacted  between  himself  and  the 
representatives  of  David  David,  conveying  to  him  these 
lands  in  severalty. 

John  Hay  died  in  1841. 

On  the  5th  of  August,  1850,  Richard  Hay,  his  eldest  son 
and  heir-at-law,  executed  a  deed  to  the  defendant,  in  which 
the  letters  patent  of  the  20th  November,  1798,  were  recited : 
that  Henry  Hay,  one  of  the  patentees,  died  at  Montreal  in 
1810,  unmarried  and  intestate,  and  without  having  disposed 
of  his  interest  in  the  lands  granted  by  the  patent :  that  he 
left  John  Hay,  his  eldest  brother  and  heir,  surviving :  that 
iilizabeth,  another  of  the  patentees,  died  unmarried  and  in- 


STUAKT  V.  PRENTISS  ET  AL. 


517 


testate,  at  Montreal,  in  1838,  leaving  her  brother,  the  said 
John  Hay,  surviving  :  that  the  said  John  Hay  afterwards 
renioved  to  the  state  of  Illinois,  where  he  died  in  1842, 
intestate,  leaving  the  said  Richard  Hay,  the  grantor,  his 
heir :  that  the  said  John  Hay,  if  the  said  patent  created 
a  joint  tenancy,  may  have  been  the  legal  owner  in  fee  of  the 
whole  of  the  said  lands,  and  died  seised  thereof,  but  did  at 
any  rate  die  seised  of  three  undivided  fifths  thereof. 

And  then,  for  a  consideration  expressed  of  ^£1000,  he  bar- 
gained and  sold  to  the  defendant  Prentiss  in  fee  the  several 
parcels  of  land  mentioned  in  the  patent, — that  is,  the  whole 
5000  acres, — the  before  mentioned  undivided  three-fifths 
absolutely,  and  all  the  estate,  interest,  right,  and  title  of  the 
said  John  Hay  to  the  other  two-fifths. 

J.  S.  Ifacdonald,  Q.  C,  and  Connor,  Q.  C,  for  the  plaintiff, 
cited  Keane  v.  Smallbone,  17  C.  B.  179 ;  Doe  dem.  Tatum 
v.  Catomore,  16  Q.  B.  745 ;  Doe  dem.  Newman  v.  Rusham, 
17  Q.  B.  723,  734  ;  Bishop  v.  Chambre,  3  C.  &  P.  55  ;  Doe 
dem.  Phillpott  v.  Blanchfield,  1  U.  C.  R.  350  ;  Doe  Spafford 
V.  Breakenridge,  1  C.  P.  503 ;  Doe  Watson  v.  Routledge, 
Cowp.  702  ;  Stewart  v.  Aston,  8  Jr.  C.  L.  Rep.  35 .  Texira 
V.  Evans,  1  Ans.  229 ;  Doe  Lewis  v.  Bingham,  4  B.  &  Al. 
672  ;  Tay.  Ev.  484,  930  ;  Master  v.  Miller,  4  T.  R.  320,  S. 
C.  1  Ans.  225;  Com.  Dig.,  "Abatement,"  PL  41 ;  Shep. 
Touch.  201 ;  Doe  Clark  v.  Mclnnis,  6  U.  C.  R.  28. 

Campbell,  Q.  C,  for  defendants,  cited  Barrel's  case,  6 
Rep.  72  ;  Warburton  v.  Loveland,  6  Bligh.  N.  R.  30. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

By  our  statute,  43  Geo.  III.,  ch.  4,  the  patentees  must  be 
taken  to  have  been  tenants  in  common,  unless  it  appeared  on 
the  face  of  the  patent  that  the  intention  was  that  they  should 
take  as  joint  tenants. 

The  plaintiff's  title  to  three  fifths  of  the  land  in  question 
is  not  in  dispute.  The  defendant  has  appeared  only  for  two 
fifths,  and  the  plaintiff  has  judgment  for  the  rest.  It  is  not 
stated  in  any  notice  of  title  such  as  is  usually  attached  to  the 
record,  but  we  were  told  on  the  argument  that  the  contest  is 
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only  about  the  shares  which  John  Hay  and  Elizabeth  Hay, 
his  sister,  took  as  grantees  named  in  the  patent;  and  the  de- 
fendant when  he  attempts  to  make  title  to  those  two  shares, 
shews  that  his  claim  extends  to  none  of  the  others,  for  he  has 
only  appeared  and  defended  for  two  fifths. 

Then,  first,  as  to  the  share  of  the  patentee  John  Hay,  we 
have,  in  the  first  place,  his  deed  of  the  8th  of  December, 
1804,  by  which  he  conveyed  to  his  brother-in-law,  Pierre  J. 
B.  Louvigny  de  Montigny,  all  his  fourth  part  or  share  of  the 
5000  acres  granted  by  the  patent.  This  was  evidently  in- 
tended as  a  gift  to  de  Montigny. 

Then,  next,  we  have  the  deed  of  the  19th  of  January,  1805, 
by  which  John  Hay,  or  rather  de  Montigny  in  his  name,  as 
his  attorney,  professes  to  grant  to  Patrick  Robertson  and 
David  David,  both  of  Montreal,  his  fifth  share  of  the  land 
granted  by  the  patent.  * 

De  Montigny  and  his  wife,  Agatha,  (formerly  Hay,)  are 
grantors  in  the  same  deed,  and  the  three  grantors  convey  by 
it  2000  acres,  or,  as  they  explain  it  in  the  deed,  two  undivided 
fifths  of  the  5000  acres;  so  if  John  continued  at  that  time  to 
be  seised  of  his  interest  as  patentee,  notwithstanding  his  deed 
to  de  Montigny  of  the  8th  of  December,  1804,  this  deed 
would  have  vested  his  estate  in  Robertson  and  David,  the 
grantees,  provided  de  Montigny  had  authority  from  him  to 
execute  such  a  deed  in  his  name.  On  the  other  hand,  if  he 
had  divested  himself  of  his  interest  by  the  deed  which  he  had 
made  on  the  8th  of  December,  1804,  to  de  Montigny,  then 
this  deed  of  the  19th  of  January,  1805,  must  have  carried  the 
interest  which  had  belonged  to  John  Hay  to  Robertson  and 
David  under  the  words  of  grant  from  de  Montigny. 

The  deed  is  signed  "  John  Hay,  by  his  attorney,  Louvigny 
de  Montigny,"  but  what  authority  he  had  to  execute  as  John 
Hay's  attorney  is  not  shewn. 

It  seems  clear  he  had  none,  and  that  this  was  only  an 
effort  to  confirm  and  free  from  doubt  the  title  which  de 
Montigny  had  taken  under  the  deed  of  the  8th  of  December, 
1804,  and  which  he  was  about  to  transfer  to  Robertson  and 
David.    John  Hay  was  not  himself  doing  any  thing  by  this 
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deed  inconsistent  with  the  disposition  which  he  had  made  of 
the  lot  in  1805. 

It  is  clear  that  for  all  that  appears  nothing  could  have 
passed  toRoberlson  and  Davil  as  bj  conveyance  from  John 
Hay  under  this  deed  of  the  19th  of  January,  1805,  for  want 
of  proof  of  authority  to  de  Montigny  to  make  the  deed  in 
his  name. 

But  did  not  the  deed  executed  by  John  Hay  himself,  on 
the  8th  of  December,  1804,  to  de  Montigny,  pass  his  inter- 
est? It  no  doubt  had  that  effect,  unless  the  alterations  that 
were  made  in  it,  as  stated  in  the  case,  vitiated  it.  Its  being 
made  without  any  valuable  consideration  moving  to  it,  be- 
yond the  5s.  narked,  would  not  signify,  for  we  have  no 
creditor  disputing  it,  and  we  take  it  to  be  now  the  settled 
doctrine  of  the  courts  that  the  mere  fact  of  a  deed  being  vol- 
untary does  not  necessarily  make  it  void  against  a  subsequent 
bond  fide  purcliaser  for  value,  though  it  may  raise  prima  facie 
an  inference  of  fraud  ;  and  more  especially  m  a  case  like  the 
present,  when  the  second  conveyance  was  not  made  by  the 
same  person  who  made  the  first,  but  by  his  heir,  who  can 
hardly  be  looked  upon  in  reason  as  having  inherited  his 
fraudulent  intent,  and  so  made  the  second  deed  for  car- 
rying out  a  fraud  upon  the  second  purchaser,  which  was  in- 
tended when  the  first  deed  was  made.  The  case  of  Doe  dem., 
Newman  v.  Rusham,  (17  Q.  B.  722,)  is  a  strong  authority  on 
that  point.  The  sufficiency  of  the  deed,  leaving  out  of  view 
the  objections  on  account  of  fili  ng  up  blanks  after  execution, 
cannot  we  think  be  denied.  It  contains  mention  of  a  pecu- 
niary consideration,  which  though  trifling  is  sufficient  when 
it  is  not  opposed  on  any  other  grounds  than  its  being  merely 
voluntary.  Our  statute,  4  W.  IV.,  ch.  1,  sec.  47,  and  the 
decisions  in  this  court  upon  it,  leave  no  room  for  a  question 
as  to  the  necessity  of  registry  to  supply  the  place  of  enrol- 
ment; and  besides,  a  consideration  of  natural  love  and  affec- 
tion IS  expressed,  which  we  think  we  should  be  warranted  in 
holding  would  avail  in  this  case,  where  the  conveyance  is 
not  to  a  stranger,  but  to  the  husband  of  the  grantor's  sister, 
though  he  was  not  a  relation. 

Then  as  to  the  other  grounds  on  which  this  deed  was 
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attacl<ed,  we  think  they  are  not  such  as  the  defendant  is  en- 
titled to  succeed  upon.  In  the  first  phice,  the  leaving  blanks 
at  the  time  of  execution,  where  the  vford  fourth  now  stands  m 
the  deed,  and  the  words  "five  thousand,"  do  not  necessarily, 
under  the  circumstances,  render  this  deed  invalid,  on  the 
ground  merely  of  its  being  imperfect  for  the  want  of  words 
denoting  the  share  and  the  number  of  acres. 

If  the  words  "five  thousand''  had  never  been  inserted,  it 
would  not  have  signified,  because  the  reference  made  in  the 
deed  to  the  patent  was  in  itself  sufficient  to  shew  what  lands 
had  been  granted  to  the  children  of  Governor  Hay.  The 
patent  so  referred  to  could  always  be  read  in  connexion  with 
the  deed,  and  would  be  taken  as  if  incorporated  in  it. 

Then  as  to  the  share,  it  is  evident  the  grantor,  John  Hay, 
was  uncertain  what  might  be  the  effect  of  his  sister  Elizabeth 
having  become  a  nun,  and  so  incapable,  as  he  thought  or  had 
heard,  of  holding  property.  How  he  could  have  supposed 
that  the  effect  of  his  sister's  share  being  no  longer  capable  of 
being  retained  by  her  could  be  to  diminish  his  share,  so  as  to 
make  it  one  sixth  or  one  eighth  instead  of  one  fifth,  it  is  not 
easy  to  understand.  He  might  more  reasonably  have  thought 
that  it  would  increase  it ;  and  perhaps,  not  being  much  used 
to  figures  and  calculations,  he  fell  into  the  error  of  supposing 
for  the  moment  that  one  sixth  or  one  eighth  was  a  larger  share 
than  a  fourth,  as  it  is  said  a  member  of  our  assembly  in  very 
early  times  thought  he  was  increasing  the  toll  to  be  taken 
by  millers,  when  he  succeeded  in  substituting  a  twelfth  of  a 
bushel  for  a  tenth,  as  it  stood  in  the  original  draft  of  the 
statute  32  Geo.  TIL,  ch.  T. 

Whether  he  thought  he  was  giving  to  his  sister's  husband 
a  greater  or  less  share  than  one-fifth,  when  he  spoke  in  the 
letter  written  on  his  deed  of  one  sixth  or  one  eighth,  it  is  clear 
that  he  intended  to  convey  all  his  share  of  the  land  granted 
in  the  patent,  whatever  it  might  be.  The  deed  itself  imports 
that,  and  the  letter  written  on  the  same  paper  with  the  deed, 
and  bearing  the  same  date,  and  evidently  in  the  same  hand- 
writing, puts  it  beyond  question.  That  writing  is  to  be  read 
by  us  as  if  it  were  in  the  body  of  the  deed,  being  contempo- 
raneous, and  on  the  same  sheet  of  paper. 
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But  it  has  been  contended  that,  even  granting  that  the  deed 
would  not  have  been  fatally  imperfect  in  case  the  two  blanks 
had  never  been  filled  up,  yet  that  the  fact  of  their  being  filled 
up,  as  it  is  admitted  they  were,  after  the  grantor  signed  and 
sealed  the  deed,  would  render  the  deed  void.  We  cannot 
accede  to  that,  for  the  deed  was  not  fully  executed  when  it 
left  the  hands  of  the  grantor,  and  he  had  provided  for  its 
being  made  perfect  before  delivery,  by  expressly  directing 
the  blanks  to  be  properly  filled  up  according  to  the  truth, 
which  he  was  unable  at  the  time  to  do  for  want  of  informa- 
tion. No  case  goes  so  far  as  to  determine  a  deed  to  be  void 
when  altered  by  the  consent  of  the  grantor  and  grantee  in  a 
part  not  material.  The  case  of  Keane  v.  Smallbone,  (17  C. 
B.  179,)  shews  that  at  the  present  day  at  least  the  courts  do 
not  take  a  course  so  inconveniently  rigid. 

We  consider  that  under  the  deed  of  the  8th  of  December, 
1804,  de  Montigny  became  seised  of  the  estate  in  these  lands 
which  had  belonged  to  John  Hay,  the  patentee. 

We  have  next  to  determine  whether  the  plaintilf  has  proved 
himself  entitled  to  the  undivided  fifth  part  granted  by  the 
patent  to  Elizabeth  Hay.  It  was  hardly  imagined,  we  dare 
say,  by  the  plaintiff's  counsel,  that  his  claim  to  that  interest 
could  be  pronounced  good. 

Whatever  might  have  been  the  case  if  the  province  of 
Quebec  had  always  continued  undivided,  and  subject  to  the 
same  laws  regarding  real  property,  we  know  that  some  years 
before  the  patent  issued,  and  while  the  land  now  in  question 
was  still  in  the  Crown,  the  upper  portion  of  Canada  was 
made  a  separate  province,  and  that  its  legislature  had  adopted 
the  law  of  England  as  its  rule  of  decision  in  relation  to 
property  and  civil  rights ;  and  we  know  that  when  it  did  so 
adopt  it,  and  for  ages  before,  it  had  ceased  to  be  the  law  of 
England  that  monks  or  nuns  professed  were  to  be  regarded 
as  being  civilly  dead,  so  that  the  next  heir  of  any  such  person 
should  succeed  to  his  property,  as  if  he  were  naturally  dead. 
But  even  while  such  a  disability  was  recognised,  Sir  William 
Blackstone  informs  us  "the  law  of  England  took  no  cogni- 
zance of  profession  in  any  foreign  country,  "by  which  is  meant 
a  country  out  of  our  jurisdiction,"  because  the  facts  could  not 
66  VOL.  XX. 
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be  tried  in  our  courts. "(^)  It  is  the  law  of  the  cbuntry 
in  which  the  land  is  that  governs  the  succession  to  it, 
by  whatever  right,  and  it  need  hardly  be  said  that  while 
Elizabeth  Hay  was  seised  of  this  land,  which  she  was  some 
years  before  she  became  a  nun,  and  at  all  times  since,  there 
has  been  no  such  law  existing  in  this  country  as  rendered 
her  incapable  of  holding  her  land  because  she  had  devoted 
herself  to  religious  duties. 

She  never  had  by  any  deed  of  hers  parted  with  her  interest 
in  this  land,  and  had  never,  so  far  as  appears,  authorised 
any  other  person  or  persons  to  make  a  conveyance  of  it  in  her 
name.  The  deed  of  the  19th  of  January,  1805,  was  executed 
under  a  mistaken  notion  that  her  estate  had  gone  to  her  heir, 
or  to  her  brothers  and  sisters,  while  she  was  yet  living,  which 
she  was  till  1838,  when  she  died  intestate  and  without  issue, 
but  it  could  have  no  eifect,  and  it  is  not  necessary  to  go  fur- 
ther into  the  history  of  her  share  than  to  say  that  the  plaintiff 
failed  to  make  title  to  it,  for  it  would  go,  as  the  law  then 
stood  in  Upper  Canada,  to  her  eldest  brother,  Henry  Hay, 
if  he  were  living  at  the  time,  and  whether  he  was  or  not  we 
do  not  find  stated.  If  he  were  not  then  living,  and  her  share 
in  consequence  went  to  her  next  brother,  John,  it  could  not 
have  passed  by  any  deed  executed  by  him  before  he  became 
seised.  The  deed  which  he  did  execute  in  1805  was  clearly 
intended  to  pass  only  his  original  interest  as  one  of  the  five 
patentees,  and  could  therefore  have  no  effect  under  the  doc- 
trine of  estoppel  to  pass  any  greater  or  other  interest  accruing 
to  him  afterwards. 

In  our  opinion,  therefore,  the  plaintiff  should  recover  for 
one  undivided  fifth  of  the  two  for  which  the  defendant 
endeavoured  to  make  title,  but  not  for  the  other  fifth ;  that 
is,  not  for  the  share  that  belonged  to  Elizabeth. 

(a)  See  Bla.  Com  ,  Vol.  L,  p.  132;  Archbishop  of  Canterbury's  case,  2 
Rep.  48  b  ;  Rex.  v.  Lady  Portington,  1  Salk.  162 ;  Co.  Lit.  3  b,  note  17, 
182  b ;  Thornby  v.  Fleetwood,  1  Str.  347. 
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The  Great  Western  Railway  Company  v.  The  Cor- 
poration OF  THE  Town  of  Dundas. 

Covenant — Construction — Principal  and  surety — Equitable  defence. 

The  declaration  recited  that  the  Desjardins  Canal  Company  were  indebted 
to  the  plaintiffs  m  £13,000,  which  they  had  ao;reed  to  pay  before  the  1st 
of  January,  1854:  that  by  the  16  Vic,  cb.  54,  the  defendants  were  au- 
thorised to  become  security  to  the  plaintiffs  en  account  of  said  company, 
for  certain  improvements  on  their  canal  to  the  extent  of  £15,000 ;  and 
that  after  such  statute  defendants  duly  covenanted  with  the  plaintiffs  that 
the  said  company  should  pay  them  the  said  sum  of  £13,000  and  interest, 
on  or  before  the  1st  of  January,  1854,  and  that  in  default  thereof  defen- 
dants would  pay  the  same. 

Defendants  pleaded,  on  equitable  grounds. — 3.  That  the  plaintiffs  had  agreed 
to  build  for  said  Canal  Company  a  certain  bridge  over  a  channel  to  be 
cut  by  the  plaintiffs  to  their  canal,  in  consideration  whereof  the  company 
covenanted  to  pav  them  £13,000  on  the  completion  of  said  work,  which 
said  sum  and  the  said  channel  and  bridge  are  the  sum  and  the  improve- 
ments mentioned  in  the  declaration;  that  defendants  in  pursuance  of 
said  statute  entered  into  the  covenant  declared  upon  as  secuiity  for  the 
payment  by  the  Canal  Company  of  said  sum:  that  the  said  agreement  of 
the  plaintiffs  is  subject  to  a  condition  precedent,  that  the  work  should  be 
approved  of  by  the  engineers  of  the  plaintiffs  and  the  Canal  Company, 
&c.,  who  should  report  when  the  same  were  executed,  and  that  no  such 
report  was  made  before  this  suit,  4.  On  equitable  grounds,  that  said 
channel  and  bridge  were  not  completed  before  this  suit. 

The  plaintiffs  replied,  setting  out  the  agreement  in  full,  by  which  it  appeared 
that  the  agreement  of  the  Canal  Company  was  to  give  security  for  the  re- 
payment of  the  money  advanced  by  the  plaintiffs  "at  the  time  and  in 
manner  as  is  stated  in  such  securities." 

Held,  on  demurrer,  both  pleas  bad,  as  shewing  no  equitable  defence,  for  the 
covenant  by  defendants  was  absolute,  that  the  Canal  Company  should 
pay  on  a  certain  day ;  and  by  the  agreement  the  money  was  to  be  paid 
at  the  time  mentioned  in  the  security,  not  to  be  dependent  on  the  com- 
pletiou  of  the  work. 

Declaration,  that  before  and  at  the  time  of  the 
making  of  the  covenant  and  agreement  hereinafter  men- 
tioned, the  Desjardins  Canal  Company  were  indebted  to  the 
plaintiffs  in  the  sum  of  X  13,000,  which  they  had  contracted 
and  agreed  to  pay  to  the  plaintiffs  on  or  before  the  first  day 
of  January,  1854,  with  interest  thereon  from  the  first  day 
of  April,  1853.  That  by  an  act  of  the  parliament  of  this  pro- 
vince, entitled  "  An  act  to  authorise  the  town  of  Dundas  to 
grant  its  security  to  the  Great  Western  Railroad  Company, 
on  behalf  of  the  Desjardins  Canal  Company,  for  certain 
improvements  on  the  said  canal,"  (16  Vic,  ch.  54,)  it  was 
amongst  other  things  enacted,  that  it  should  and  might  be 
lawful  for  the  municipality  of  the  town  of  Dundas,  in  their 
discretion,  to  pass  any  by-law  to  authorise  the  Mayor  and 
Corporation  thereof  to  enter  into  and  become  security  to  the 
plaintiffs  on  account  and  on  behalf  of  the  said  Desjardins 
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Canal  Company,  to  the  extent  of  ,£15,000,  for  the  debt  so 
contracted  for  the  said  improvements,  and  to  enter  into  and 
execute  any  and  every  such  instrument  or  document  in. 
writing  for  carrying  out  and  perfecting  such  security,  as  in 
the  judgment  of  the  Mayor  and  Corporation  might  be  deemed 
necessary  or  expedient :  that  after  the  passing  of  the  said 
act  of  parliament,  and  in  pursuance  of  a  by-law  duly  passed 
for  that  purpose,  the  defendants  entered  into  a  covenant 
under  their  corporate  seal,  for  securing  the  said  debt  and 
the  interest  thereof,  and  did  thereby  covenant,  promise  and 
agree  to  and  with  the  plaintiffs,  that  the  said  Desjardins 
Canal  Company  should  and  would  on  or  before  the  said  first 
day  of  January,  1854,  well  and  truly  pay  to  the  plaintiffs 
the  sum  of  £13,000,  together  with  the  said  interest,  pro- 
vided that  the  same  should  not  in  the  whole  exceed  ,£15,000; 
and  that  in  default  of  such  payment,  or  any  portion  thereof, 
by  the  said  Desjardins  Canal  Company,  the  said  defendants 
should  and  would  fully  pay,  satisfy,  and  discharge  the  same: 
that  default  was  made  in  payment  of  the  said  sum  and  in- 
terest at  the  time  so  appointed,  and  although  the  defendants 
afterwards,  to  wit,  on  the  17th  of  December,  1855,  paid 
£10,000  on  account  thereof,  yet  the  residue  still  remains 
due  and  unpaid. 

Defendants  pleaded,  on  equitable  grounds. — 3.  That  before 
the  making  by  them  of  the  covenant  sued  on  the  Desjardins 
Canal  Company  had,  on  the  7th  of  June,  1852,  entered  into 
an  agreement  with  the  plaintiffs  by  which  the  plaintiffs 
agreed  to  build  a  certain  bridge  over  a  certain  channel,  to 
be  made  and  cut  by  the  plaintiffs  to  the  canal  of  the  said 
Desjardins  Canal  Company,  in  consideration  whereof  the 
said  Canal  Company  covenanted  to  pay  the  plaintiffs  the 
sum  of  £13,000  on  the  completion  of  the  said  channel  and 
bridge :  (which  said  sum  of  £13,000  is  the  same  sum  of 
£13,000,  and  which  said  channel  and  bridge  are  the  improve- 
ments on  the  said  Desjardins  Canal  in  the  declaration  men- 
tioned :)  that  the  defendants  afterwards,  and  in  pursuance  of 
the  powers  conferred  upon  them  under  the  provisions  of  the 
act  of  parliament  in  the  declaration  recited,  entered  into 'the 
covenant  and  agreement  in  the  declaration  mentioned  as  eol- 
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lateral  security  and  guarantee  for  the  payment  by  the  said 
Desjardins  Canal  Company  to  the  plaintiffs  of  the  said  sum 
of  j£13,000.  And  the  defendants  averred  that  the  said  agree- 
ment of  the  said  Desjardins  Canal  Company,  (to  which  the 
defendants'  agreement  was  collateral  as  aforesaid,)  was  and  is 
subject  to  a  condition  precedent,  that  the  canal,  cut,  and  works 
referred  to  in  said  principal  agreement,  should  be  inspected 
and  approved  of  by  a  competent  engineer  to  be  chosen  by 
the  said  Desjardins  Canal  Company,  together  with  the  engi- 
neer for  the  time  being  of  the  plaintiffs,  and  that  in  the 
event  of  their  failing  to  agree  then  that  they  should  call  in 
another  engineer  to  act  as  umpire,  and  that  the  said  engi- 
neers and  umpire,  or  any  two  of  them,  should  report  when 
the  said  canal,  cut  and  works  were  properly  executed  ac- 
cording to  the  true  intent  and  meaning  of  the  said  principal 
agreement.  And  the  defendants  further  averred  that  no  such 
report  by  any  engineer  chosen  by  the  said  Desjardins  Canal 
Company,  together  with  the  engineer  for  the  time  being  of 
the  plaintiffs,  or  by  any  engineer  and  umpire  so  chosen  by 
them  as  aforesaid,  or  by  any  two  of  them,  had  been  made 
before  this  suit ;  by  reason  whereof  the  plaintiffs  were  not  in 
equity  entitled  to  call  upon  the  defendants  for  the  payment 
of  the  said  sum  of  .£13,000. 

And  for  a  fourth  plea,  on  equitable  grounds,  the  defend- 
ants alleged  that  the  said  channel  and  bridge  in  the  last  plea 
mentioned  were  not,  nor  were  either  of  them,  completed 
before  this  suit. 

To  the  third  plea  the  plaintiffs  replied,  that  the  said  agree- 
ment made  between  the  plaintiffs  and  the  said  canal  company 
in  the  third  plea  mentioned,  was  as  follows  :  The  agreement 
was  then  set  out  in  full ;  it  recited  that  it  was  necessary  to 
carry  the  railroad  across  the  canal :  that  the  canal  company 
desired  to  improve  the  canal  by  making  a  new  channel 
through  Burlington  heights  :  that  the  filling  up  of  the  present 
channel  would  be  an  advantage  to  the  plaintiffs :  that  it  had 
been  agreed  that  said  new  channel  shuuld  be  opened,  and  the 
present  one  filled  up,  so  that  the  railroad  might  pass  over  it 
without  a  bridge,  and  that  the  cost  of  the  change  should  be 
borne  jointly  by  the  companies  in  the  following  proportions : 
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the  canal  company  to  contribute  £12,500,  and  the  plaintiffs 
the  residue :  that  the  canal  company  not  having  sufficient 
funds,  it  had  been  agreed  that  the  plaintiffs  should  perform 
the  work,  and  advance  that  portion  of  the  expense  to  be 
borne  by  the  canal  company,  "  and  that  the  latter  company 
should  give  security  for  the  repayment  of  the  same  at  the 
time  and  in  manner  as  is  stated  in  such  securities."  The 
plaintiffs  then  covenanted  that  they  would  perform  with  all 
due  diligence,  &c.,  the  works  mentioned  in  the  plans  and 
specifications  thereto  annexed,  causing  no  unnecessary  delay; 
and  the  agreement  concluded  thus :  "  And  it  is  hereby  fur- 
ther provided  and  agreed,  by  and  between  the  respective 
parties  to  these  presents,  that  upon  the  said  the  Great  West- 
ern Railroad  Company  notifying  the  said  Desjardins  Canal 
Company,  that  the  said  canal,  cut,  and  works  aforesaid  are 
completed,  the  said  the  Desjardins  Canal  Company  shall  ap- 
point a  competent  and  experienced  engineer,  who,  in  com- 
pany and  associated  with  the  chief  engineer  for  the  time  be- 
ing of  the  said  the  Great  Western  Railroad  Company,  shall 
visit  and  inspect  the  same,  and  in  the  event  of  their  failing  to 
agree,  then  they  shall  call  in  another  engineer  or  person  to 
act  as  umpire,  and  when  the  said  engineers  and  umpire,  or 
any  two  of  them,  shall  report  the  said  canal,  cut  and  works, 
properly,  and  according  to  the  true  intent  and  meaning  of 
these  presents,  executed  and  completed,  the  same  shall  be 
accepted  by  and  shall  belong  to  the  said  the  Desjardins 
Canal  Company,  and  the  said  last  named  company,  their  suc- 
cessors and  assigns,  shall  for  ever  be  debarred  from  denying 
or  contesting  their  due  and  proper  execution,  completion,  and 
acceptance." 

Having  set  out  this  agreement,  the  plaintiffs  demurred  to 
the  plea,  on  the  ground  that  there  is  no  such  condition  pre- 
cedent in  the  said  agreement  as  in  the  said  plea  alleged,  and 
that  even  if  there  be  such  condition  in  the  said  agreement, 
the  covenant  of  the  defendants  is,  that  the  said  canal  com- 
pany shall  pay  absolutely  at  a  certain  day. 

And  they  demurred  also  to  the  fourth  plea,  on  the  ground 
that  the  defendants'  covenant  is  absolute,  and  not  dependent 
upon  the  performance  of  the  works  in  the  third  plea  men^ 
tioned. 
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Cameron^  Q.  C,  for  the  demurrer.    Barton,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  satisfied  that  neither  the  third  nor  fourth  plea  can 
be  held  to  be  a  good  defence,  legally  or  equitably  speaking. 

The  covenant  entered  into  by  the  corporation  of  the  town 
of  Dundas  is  that  they  will  pay  <£13,000  on  the  1st  of  Janu- 
ary, 1854,  if  the  Desjardins  Canal  Company  should  fail 
to  do  so.  The  Desjardins  Canal  Company,  as  the  plea 
asserts,  may  have  been  only  bound  to  pay  on  the  completion 
of  the  work,  but  still  the  town  could  undertake  and  did  under- 
take to  pay  on  a  certain  day,  without  guarding  themselves 
by  any  such  condition,  and  they  are  bound  by  their  covenant. 

If  equity  could  interfere  it  would  not  be  by  an  absolute 
perpetual  injunction  against  the  plaintiffs  suing,  but  only  by 
restraining  them  till  the  work  was  completed,  and  therefore 
this  can  be  no  good  equitable  plea  in  an  action  under  the 
Common  Law  Procedure  Act. 

Besides,  the  agreement  of  the  7th  June,  1852,  between  the 
two  companies,  as  it  is  set  out  in  the  record,  shews  that  what 
the  Desjardins  Canal  Company  stipulated  for  was  that  they 
would  repay  the  money  to  be  advanced  by  the  Great  Western 
Railway  Company,  not,  as  the  plea  asserts,  on  the  completion 
of  the  canal,  but  that  they  "should  give  security  for  the  re- 
payment of  the  same  at  the  time  and  in  manner  as  stated  in 
such  securities,'"  so  that  the  securities  were  to  fix  the  time  of 
payment,  and  it  was  not  to  be  governed  by  the  completion  of 
the  work,  though  that  may  have  been  intended. 

Whether  we  act  on  legal  or  equitable  principles,  we  are  not 
to  make  a  contract  for  the  parties  where  neither  fraud  nor 
mistake  is  pretended. 

Judgment  for  plaintiffs  on  demurrer. 
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Regina  v.  The  Trustees  oe  School  Section  No.  27,  in 
THE  Township  of  Tyendinaga,  in  the  County  of 
Hastings. 

School  Trustees — Mandamus — Attachment — Practice. 

A  mandamus  nisi  having  been  issued  to  school  trustees  to  levy  the  amount 
of  a  judgment  obtained  against  them,  no  return  was  made,  and  a  rule 
nisi  for  an  attachment  issued.  In  answer  to  this  rule  one  trustee  swore 
that  he  had  always  been  and  still  was  desirous  to  obey  the  writ,  and  had 
repeatedly  asked  the  others  to  join  him  in  levying  the  rate,  but  that  they 
had  refused.  Another  swore  that  owing  to  ill  health,  with  the  consent  of 
his  co-trustees  and  the  local  superintendent,  he  had  resigned  his  office 
before  the  writ  was  granted. 

The  court,  under  these  circumstances,  discharged  the  rule  nisi  as  against 
these  two,  on  payment  of  costs  of  the  application,  and  granted  an  attach- 
ment against  the  other  trustee,  who  had  taken  no  notice  either  of  the 
mandamus  or  rule. 

On  the  18th  of  October,  1860,  a  writ  of  mandamus  was 
issued  from  this  court,  directed  to  these  school  trustees, 
commanding  them  to  levy  and  collect,  or  cause  to  be  levied 
and  collected,  from  the  freeholders  and  householders  of  the 
school  section  No.  27,  in  Tyendinaga,  a  sum  of  money 
sufficient  for  the  payment  and  satisfaction  of  two  certain 
judgments  recovered  against  the  trustees  of  the  said  school 
section  by  one  John  Waterhouse,  for  the  building  of  a 
school-house  for  the  said  school  section,  or  to  shew  cause  to 
the  contrary  on  the  first  day  of  Michaelmas  Term  then  next. 
The  writ  had  been  ordered  in  Trinity  Term,  1860. 

Copies  of  this  writ,  it  was  sworn,  were  personally  served  on 
the  23rd  of  October  last,  upon  William  Cross  and  James 
Glass,  two  of  the  trustees  of  the  said  school  section,  and  upon 
Robert  Gillespie,  another  of  the  trustees,  the  original  writ 
of  mandamus  being  shewn  to  each  at  the  time  of  service. 

In  Michaelmas  Term  last  an  affidavit  was  made  that  on 
search  in  the  Crown  office  in  Toronto,  on  the  24th  of  Novem- 
ber, it  did  not  appear  that  the  writ  of  mandamus  had  been 
returned  as  filed.  And  the  court,  upon  application  of  Mr. 
iSisson^  the  counsel  for  Waterhouse,  ordered  a  rule  to  issue 
upon  the  trustees  to  shew  cause  why  an  attachment  for  con- 
tempt should  not  issue  against  them  for  not  returning  the 
writ. 

In  answer  to  this  rule,  during  this  term,  Cross,  one  of  the 
trustees,  made  an  affidavit  that  he  had  always  been  and  still 
was  willing  and  desirous   to  levy  the  money  necessary 
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for  satisfying  the  judgments  obtained  by  Waterhouse,  as 
commanded  by  the  writ  of  mandamus,  and  had  repeatedly 
requested  Glass  and  Gillespie,  the  other  trustees,  or  either 
of  them,  to  unite  with  him  in  making  a  rate  for  that  purpose  ; 
that  he  had  done  this  both  before  and  after  the  mandamus 
came  to  him,  but  that  they  had  always  refused,  and  that  he 
could  not  alone  impose  and  levy  the  necessary  rate.  He 
made  a  return  also  to  the  writ,  under  the  corporate  seal, 
referring  to  his  affidavit  for  his  reason  for  not  executing  the 
command  of  the  writ,  and  his  affidavit  and  return  were 
annexed  to  the  mandamus. 

James  Glass,  another  of  the  trustees,  in  answer  to  the 
rule  nisi  for  attachment,  filed  an  affidavit,  to  the  effect  that, 
being  in  very  ill  health  at  the  time  of  the  election  of  school 
trustees  in  January,  1860,  he  declined  the  office,  protesting 
that  he  could  not  serve  in  it  on  account  of  the  state  of  his 
health,  but  that  he  was  nevertheless  chosen :  that  his  ill 
health  continuing,  he  solicited  permission  to  resign,  not  be- 
ing able  to  discharge  any  of  the  duties  ;  and  he  annexed  a 
letter  received  from  his  co-trustees.  Cross  and  Gillespie, 
dated  the  9th  of  February,  1860,  allowing  him  to  resign  for 
the  reason  given,  and  another  letter  from  the  local  superin- 
tendent, dated  the  14th  of  March,  1860,  consenting  to  his 
being  released  from  his  duties  as  school  trustee. 

Mr.  Glass,  however,  took  no  notice  of  the  writ  of  manda- 
mus till  he  made  his  affidavit  on  the  4th  of  February,  1861, 
nor  Mr.  Cross  till  he  made  his  affidavit  on  the  9th  of  Feb- 
ruary, 1861. 

Mr.  Gillespie  did  not  appear  to  have  taken  any  notice  of 
either  the  mandamus  or  the  rule  nisi  for  attachment. 

Cromhie  appeared  for  the  defendant  Glass.  O'llare  for 
defendant  Cross. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Both  Cross  and  Glass  failed  to  pay  due  obedience  to  the 
writ  by  returning  to  the  court  the  reasons  which  had  pre- 
vented their  doing  what  they  had  been  directed  to  do.  This 
may  have  arisen  from  their  relying  on  the  sufficiency  of  the 
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reasons,  and  not  being  advised  of  the  steps  which  it  was  still 
incumbent  on  them  to  take. 

As  to  them,  therefore,  we  may  discharge  the  rule  nisi  for 
attachment,  on  their  pajang  the  costs  of  the  application. 

As  to  the  otiier  defendant,  Gillespie,  we  grant  the  attach- 
ment. We  might  have  ordered  a  peremptory  mandamus, 
when  no  return  had  been  made  in  due  time  to  the  first ;  but 
an  attachment  being  moved  for  it  is  proper  to  grant  it 
against  the  member  of  the  corporation  (Gillespie)  who  has 
been  guilty  of  the  contempt  of  wholly  disobeying  the  man- 
damus, neither  doing  the  act,  nor  manifesting  any  readiness 
to  do  so,  nor  assigning  any  cause  for  not  doing  it. 


During  this  term  the  following  gentlemen  were  called  to  the 
bar: — Peter  O'Brian,  Timothy  Blair  Pardee,  William 
Hepburne  Scott,  Charles  Frederick  Goodhue,  Alex- 
ander Bruce,  John  Alexander  MaoKekzce,  George 
William  DesYgeux,  George  Sudlow  Papps^  Cornelius 
Danford  Paul,  Charles  Ingersoll  Benson,  James 

WlNDEAT. 
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Present: 

The  Hon.  Archibald  McLean,  J.  (a) 
"        Robert  Easton  Burns,  J. 


The  New  Brunswick  Oil  Works  Co.  v.  Parsons  et  al 

Sale  of  goods — Atiernpt  to  defraud  customs — Complicity  of  defendants—Set-off , 

Plaintiflfs  had  been  in  the  habit  of  selling  oil  to  defendants,  the  terms  being 
payment  on  delivery  free  on  board  at  St.  Johns,  New  Brunswick,  and 
double  invoices  had  been  frequently  sent  by  them,  one  giving  the  real 
selling  price  and  the  other  less.  It  was  not  clear  whether  this  was  done 
at  defendants'  request  or  not,  but  they  had  written  to  the  plaintiffs  on 
one  occasion,  in  giving  an  order,  to  "send  invoices  as  before."  In  an 
action  for  the  price  of  certain  oil  defendants  endeavoured  to  set  off  the 
value  of  eight  barrels  which  they  had  previously  ordered  and  paid  for, 
but  never  received.  It  appeared  that  when  shipping  this  lot  the  plain- 
tiffs' agent  wrote  to  defendants  "  recommending  "  them,  in  order  "  to 
lessen  the  expenses,  and  especially  in  the  ^uty,"  to  send  the  bill  of  lading 
to  the  plaintiffs'  friends,  R.  &  S  ,  at  Portland,  with  instructions  to  include 
it  in  the  same  bond  and  entry  with  other  lots  sent  to  Messrs.  J,  T.  &  Co., 
at  Montreal,  forwarding  agents,  pay  the  duties,  and  forward  to  them. 
Plaintiffs  accordingly  wrote  to  R.  &  S.  to  do  so,  and  this  with  other  lots 
consigned  to  R.  &  S.  were  entered  upon  an  invoice  of  the  whole  furnished 
by  the  plaintiffs  under  the  selling  price,  and  seized  by  the  collector  at 
Montreal. 

The  jury  were  directed  that  if  the  eight  barrels  were  undervalued  by  the 
plaintiffs  without  defendants'  privity  or  consent,  in  order  to  defraud  the 
customs,  the  defendants  might  set  off  the  price  which  they  had  paid  for 
them,  but  that  if  defendants  were  concerned  in  the  fraud  they  could  not- 

Held,  that  the  direction  was  right,  and  that  the  evidence  warranted  a 
verdict  for  the  plaintiffs. 

The  plaintiffs  sued  on  the  common  counts  for  goods  sold 
and  delivered,  money  paid,  and  account  stated. 

Pleas.-— 1,  As  to  £5,  payment  into  court,  as  being 
sufficient  to  satisfy  the  plaintiffs'  claim,  and  as  to  the 
residue  not  indebted. 

2.  To  the  residue,  payment  before  action.    3.  Set-off. 

At  the  trial,  at  Toronto,  before  Robinson,  C.  J.,  the 
particulars  of  the  plaintiffs'  claim  appeared  to  be  for  twelve 


( a)  The  Chief  Justice  was  absent  during  this  term  owing  to  indisposition , 
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barrels  of  oil  furnished  in  February,  1859,  and  fifteen  bar- 
rels in  March,  1859,  besides  some  bank  charges  on  a  returned 
draft.  It  appeared  from  the  evidence  that  in  the  summer 
of  the  year  1858,  the  defendants,  who  carried  on  business  in 
Toronto,  applied  to  the  plaintiffs,  who  carried  on  their 
business  in  New  Brunswick,  to  become  agents  for  the  sale 
of  the  plaintiffs'  oil  at  Toronto.  The  plaintiffs  declined  that 
proposition,  but  informed  the  defendants  of  the  terms  upon 
which  they  were  willing  to  deal  with  them,  and  which  were 
that  the  company  did  not  undertake  to  deliver  their  oil 
abroad  at  any  price,  but  would  deliver  it  free  on  board  at 
St.  Johns,  New  Brunswick,  for  cash,  or  for  such  negotiable 
paper  as  could  be  used  in  New  York.  After  this  took  place 
the  defendants  ordered  oil  from  the  plaintiffs,  and  various 
shipments  were  made,  and  invoices  furnished  to  the  defen- 
dants, who  themselves  entered  the  goods  at  the  customs  in 
this  province  and  paid  the  duties.  Double  invoices  were 
furnished  sometimes,  the  one  shewing  the  price  to  be  less 
than  the  other.  Whether  this  took  place  on  every  occasion 
was  not  very  clearly  made  out,  nor  was  it  very  satisfactorily 
shewn  whether  there  was  any  agreement  between  the  parties 
that  such  invoices  should  be  sent  by  the  plaintiffs.  The 
plaintiffs'  witness  stated  that  they  were  sent  to  the  defen- 
dants at  their  own  suggestion,  to  use  or  not  as  they  chose, 
and  as  he  supposed  with  a  view  of  defrauding  the  revenue. 
He  further  stated  that  he  did  not  consider  the  invoices  to  be 
false,  though  he  could  not  explain  why,  further  than  that  the 
oil  had  not  yet  acquired  any  well  known  marketable  value  or 
price,  being  a  new  article  of  commerce.  Then,  on  the  other 
hand,  the  defendants  were  shewn  to  have  written  to  the 
plaintiffs  on  the  26th  of  November  1858,  ordering  a  further 
supply  of  oil,  using  this  expression,  "Send  invoices  as 
before,"  and  this  expression  they  could  not  explain,  though 
the  writer  of  the  letter  was  examined  as  a  witness. 

The  fifteen  barrels  mentioned  in  the  particulars  of  demand 
were  paid  for  by  a  bill  of  exchange  for  that  amount,  and  were 
not  in  question  now.  The  twelve  barrels  of  oil  also  mentioned 
in  the  particulars  were  duly  received  by  the  defendants  in 
Toronto,  and  the  plaintiffs  drew  a  bill  of  exchange  on  the 
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defendants  for  the  price,  which  the  defendants  refused  to 
accept  or  pay,  under  the  following  circumstances  : 

On  the  4th  of  February,  1859,  the  plaintiffs  shipped  at 
St.  Johns  to  the  defendants  eight  barrels,  and  by  letter  of 
that  date  apprised  the  defendants  of  it,  and  at  the  same  time 
drew  a  bill  of  exchange  for  the  price,  which  the  defendants 
accepted  and  paid.  Those  eight'  barrels  the  defendants 
never  received.  In  the  letter  of  the  4th  of  February  the 
plaintiffs'  agent  wrote  respecting  these  to  the  defendants  in 
these  words : 

"  To  lessen  the  expenses,  and  especially  in  the  duty,  I 
recommend  you  to  send  your  bill  of  lading  to  our  friends 
Rhymas  &  Starr,  Portland,  with  instructions  to  include  your 
lot  in  same  bond  and  entry  with  other  lots  sent  to  Messrs. 
Jacques,  Tracy,  &  Co.,  Montreal,  forwarding  agents,  to  pay 
the  duties  and  forward  to  you." 

On  the  11th  of  February  the  defendants  wrote  to  Messrs. 
Rhymas  &  Starr  as  follows  : 

"J.  D.  Spurr,  Esq.,  manager  New  Brunswick  0.  W. 
Company,  instructed  us  to  write  you  with  instructions  to 
include  eight  casks  oil,  marked  to  our  address,  with  some 
other  lots,  and  consigned  to  Messrs.  Jacques,  Tracy  &  Co.j 
Montreal,  with  directions  to  them  to  enter  it  with  the  rest. 
Forward  the  amount  of  duties  to  us.  Your  attention  to  the 
above  will  oblige  and  save  us  some  expense." 

Again,  on  the  19th  of  February,  the  defendants  wrote  to 
Messrs.  Rhymas  &  Starr  as  follows : 

"  We  wrote  you  a  few  days  since  requesting  you  to 
forward  ten  barrels  Albertine  oil,  marked  to  our  address,  to 
Messrs.  Jacques,  Tracy  &  Co.,  Montreal,  to  enter  and  for- 
ward to  Toronto.  It  was  shipped  on  the  4th  of  February 
from  St.  Johns,  per  schooner  Pearly  of  Portland.  If  it  has 
arrived  will  you  please  forward  at  once  and  advise  us  of  its 
arrival.  We  are  very  much  in  want  of  it,  and  your  prompt 
attention  will  be  of  great  service  to  us." 

It  appeared  that  those  eight  casks  were  shipped  with  a 
larger  quantity  to  different  persons  in  Montreal  and 
Hamilton,  comprising  altogether  eighty-five  packages.  The 
plaintiffs  sent  an  invoice  of  the  whole  eighty-five  packages, 
for  entry  at  the  customs,  as  consigned  to  Messrs.  Rhymas  & 
Starr,  and  to  be  forwarded  by  Grand  Trunk  Railway  Go., 
to  Messrs.  Jacques,  Tracy  &  Co.,  Montreal,  for  account 


534        queen's  bench,  EASTER  term,  24  VIC,  1861. 

subject  to  order  of  shippers.  The  whole  quantity  was  in> 
voiced  at  seventy  cents  per  gallon,  and  the  defendants  had 
always  paid  at  the  rate  of  ninety  cents  per  gallon  for  all  they 
received,  and  they  paid  also  for  these  eight  casks  at  the 
same  rate  by  paying  the  bill  of  exchange  drawn  upon  them. 
The  oil  arrived  at  Montreal,  and  was  there  seized  by  the  cus- 
toms as  undervalued,  and  the  defendants  never  got  it,  nor 
the  plaintiffs. 

Under  the  circumstances  mentioned  the  defendants  con- 
tended that  the  plaintiffs  were  liable  for  the  loss  of  those 
eight  barrels,  and  that  they  had  a  right  to  set  off  the  sum 
which  they  had  paid  for  them  in  this  action  brought  for  the 
price  of  the  twelve  barrels. 

The  learned  Chief  Justice  directed  the  jury,  that  if  they 
thought  upon  the  evidence  that  the  plaintiffs  endeavoured  by 
an  arrangement  of  their  own  to  defraud  the  customs,  not  at 
the  instance  or  with  the  privity  and  consent  of  the  defen- 
dants, so  that  the  defendants,  by  the  fault  of  the  plaintiffs.^ 
and  by  no  fault  of  their  own,  lost  the  oil,  then  the  defendants 
should  be  allowed  to  recover  back  so  much  as  they  had  paid 
for  those  eight  barrels  by  way  of  set-off  against  the  price  of 
the  twelve  barrels.  But  that  if  the  jury  believed  the  defen- 
dants were  in  any  way  concurring  or  conniving,  or  privy  and 
assenting  to  the  attempt  to  enter  by  an  untrue  invoice,  then 
they  could  not  complain  of  the  loss,  and  having  paid  for  the 
eight  barrels  under  such  circumstances  they  could  not  re- 
cover the  money  back,  and  consequently  could  not  set  it  off ; 
and  in  such  case  the  plaintiffs  were  entitled  to  recover  the 
price  of  the  twelve  barrels  not  paid  for. 

In  dealing  with  the  question,  the  jury  were  also  directed 
to  consider  the  effect  of  the  invoice  and  consignment  of  the 
oil  to  Messrs.  Jacques,  Tracy  &  Co.,  of  Montreal,  subject  to 
the  plaintiffs'  orders,  which  applied  to  the  whole  eighty-five 
packages,  and  so  covered  the  eight  addressed  to  the  defen- 
dants ;  that  if  the  plaintiffs'  object  was  to  retain  a  control 
over  the  property  after  its  arrival  at  Montreal,  then  with 
respect  to  this  particular  lot  it  could  not  be  said  to  have 
been  delivered  at  St.  Johns,  and  in  that  case  the  act  of 
entry  at  the  customs  might  fairly  enough  be  said  to  have 
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been  the  plaintifts'  own  act,  for  which  they  alone  were 
responsible. 

The  jury  found  for  the  plaintiff  for  the  whole  twelve 
barrels,  £125. 

Adam  Crooks  during  last  term  obtained  a  rule  calling 
upon  the  plaintiffs  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  new  trial  had,  on  the  ground  that  the 
verdict  was  contrary  to  law  and  evidence,  in  this,  that  it 
appeared  from  the  evidence  that  the  plaintiffs  were  guilty  of 
an  attempted  fraud  on  the  revenue  for  part  of  the  oil,  and 
therefore  could  not  recover  for  any  part  of  their  claim  in 
this  action,  for  the  fraud  would  vitiate  the  whole ;  or  why 
the  verdict  should  not  be  reduced  by  deducting  the  sum  of 
^100,  the  price  of  the  eight  barrels  of  oil  which  were  lost 
to  the  defendants  by  the  unauthorised  act  of  the  plaintiffs ; 
or  why,  upon  payment  into  court  by  the  defendants  of  the  sum 
of  £25,  there  should  not  be  a  new  trial  in  respect  of  the  set- 
off for  the  eight  barrels,  on  the  ground  already  mentioned. 
He  cited  Cundell  v.  Dawson,  4  C.  B.  376  ;  Ritchie  v.  Smith, 
6  C.  B.  462. 

Freeland  shewed  cause,  and  cited  Leith  v.  O'Neill,  19 
0.  R.  233;  Orr  v.  Spooner,  lb.  601. 

McLean,  J. — It  appears  by  the  evidence  that  the  plain- 
tiffs' manager  in  New  Brunswick  was  quite  willing  by  fur- 
nishing a  false  invoice  to  assist  the  plaintiffs  in  attempting  to 
defraud  the  revenue  of  this  province,  if  they  thought  proper 
to  do  so ;  and  if  this  action  were  for  the  price  of  any  goods 
lost  or  seized  in  consequence  of  such  attempt,  I  should  have 
no  difficulty  in  holding  that  in  consequence  of  the  participa- 
tion in  the  intended  fraud  the  plaintiffs  could  not  recover. 
The  furnishing  a  false  invoice  by  putting  the  price  at  a 
much  lower  amount  than  the  true  price  at  the  market  in 
which  the  goods  are  purchased  is  a  very  common  mode  of 
assisting  in  such  frauds.  Without  such  invoice  or  a  feigned 
one  the  attempt  could  not  be  made,  and  the  former  is  much 
more  convenient  than  the  latter,  and  probably  more  easily 
proved,  if  any  difficulty  on  that  point  ever  occurs  amongst 
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persons  whose  consciences  allow  them  to  cheat  the  public  by 
defrauding  the  revenue.  This,  however,  is  not  an  action  for 
goods  with  respect  to  which  any  attempt  has  been  made  to 
enter  at  the  custom  house  at  a  price  inferior  to  the  price 
actually  paid  in  the  foreign  market.  The  price  of  the  eight 
barrels  which  have  been  lost  to  the  defendants  has  been 
paid.  The  plaintiffs  were  entitled  to  be  paid  on  delivery  of 
their  oil  on  board  of  a  sea-worthy  vessel  at  St.  Johns,  New 
Brunswick,  but  a  question  might  arise  as  to  their  right  to 
recover  if  their  agent  took  upon  himself  to  give  directions 
as  to  the  forwarding  from  Portland  to  Montreal,  and  the 
entry  at  the  custom  house  there  of  such  goods,  so  that  the 
same  were  seized  and  became  forfeited;  or  if  the  goods 
were  seized  on  an  invoice  being  presented  which  had  been 
prepared  for  the  fraudulent  purpose  of  deceiving  the  customs 
authorities.  In  this  case,  however,  the  defendants  them- 
selves, by  their  letters  to  Messrs.  Rhymas  &  Starr,  at  Port- 
land, gave  directions  to  have  the  goods  forwarded  to  Messrs. 
Jacques,  Tracy,  &  Co.,  and  they  must  have  sent  to  the  same 
parties  the  invoice  which  they  wished  to  have  presented  at 
the  custom  house  for  the  payment  of  duties.  It  is  true  the 
plaintiffs'  agent  recommended  the  course  pursued,  but  he 
gave  no  orders  or  instructions  to  any  body  with  respect  to 
the  oil.  The  owners,  the  defendants,  are  the  only  persons 
who  gave  any  orders  with  respect  to  their  goods,  and  that 
they  were  quite  willing  to  avail  themselves  of  Mr.  Spurr's 
recommendation  to  lessen  the  expenses,  and  especially  in  the 
duties,  is  quite  evident  from  the  fact  that  in  the  course  of 
15  days,  between  the  4th  of  December,  when  the  goods  were 
shipped  at  "St.  Johns,  and  the  19th,  the  defendants  wrote 
twice  to  Messrs.  Rhymas  &  Starr  about  forwarding  the 
goods  to  Jacques,  Tracy  &  Co.,  and  directing  them  to  pay 
duties  and  forward  from  Montreal;  but  if  the  plaintiffs' 
agent  had  joined  the  defendants  in  any  acts,  and  they  acted 
jointly  in  the  endeavour  to  lessen  the  expenses,  and  especi- 
ally in  the  duties,  the  payment  of  the  full  value  of  that  parcel 
of  goods  to  the  plaintiffs  would  put  it  out  of  the  power  of  the 
defendants  to  raise  any  question  respecting  them.  They 
could  not  call  upon  the  plaintiffs  to  refund  the  money  they 
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had  received  in  payment  of  their  goods,  because  the  goods 
had  been  lost  to  them  in  consequence  of  proceedings  in 
which  they  had  themselves  participated  to  defraud  the 
revenue. 

Then  as  to  the  last  twelve  barrels,  which  they  wish  to  meet 
by  the  former  payment  on  goods  that  were  lost  to  them,  the 
transaction  appears  to  be  quite  distinct  from  the  other.  By 
the  contract  with  respect  to  them  they  were  payable  by 
defendants  on  delivery  on  board  at  St.  Johns.  At  that 
time  the  bill  for  the  value  of  the  eight  barrels  lost  had  been 
paid,  and  that  transaction  was  ended.  The  new  contract 
with  respect  to  the  twelve  barrels  could  not  depend  on  any 
matter  connected  with  a  former  contract  for  the  sale  of  goods 
which  had  been  closed  by  payment. 

When  the  eight  barrels  shipped  at  St.  Johns  on  the  4th 
of  February  arrived  at  Portland,  they  were  subject  to  the 
defendants'  order.  They  ordered  them  to  be  sent  to  Mon- 
treal to  particular  parties  there,  with  instructions  as  to  the 
entry  and  forwarding.  How  can  they  get  rid  of  that  as  an 
interference  on  their  part  with  the  goods  as  the  owners  ?  If 
they  afterwards  were  lost  contrary  to  the  expectations  then 
entertained,  the  defendants  can  not  throw  the  loss  upon 
others,  or  get  rid  of  the  responsibility  of  their  own  acts. 

It  appears  to  me  that  the  verdict  is  right  according  to  the 
evidence,  and  that  there  is  no  principle  of  law  involved  which 
can  prevent  the  plaintiffs  recovering  the  amount  under  the 
circumstances  proved. 

Burns,  J. — The  defendants  do  not  in  any  way  complain 
of  the  charge  of  the  Chief  Justice,  and  indeed  they  could 
not. 

The  first  part  of  the  defendants'  rule  is  based  upon  the 
proposition  that  the  whole  of  the  dealings  between  the  parties 
are  to  be  considered  one  transaction  as  it  were,  and  payments 
made  on  account,  although  the  articles  may  have  been 
ordered  at  different  times,  and  because  the  plaintiffs  have 
rendered  some  accounts  since  all  the  dealings  closed,  treating 
the  matter  in  that  way,  and  because  the  bill  of  particulars 
attached  to  the  record  carries  out  that  idea ;  and  then,  if  so, 
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that  the  fraud  which  they  contend  to  be  established  against 
the  plaintiffs  vitiates  their  right  to  claim  any  part  of  the 
demand.  Suppose  it  to  be  as  defendants  Contend,  that  an 
account  was  rendered  after  all  the  dealings  closed  shewing 
what  is  alleged,  though  as  to  that  the  plaintiffs  contend  that 
such  an  account,  though  looked  over  at  the  trial,  yet  was  not 
used  or  put  in  evidence,  that  would  not  in  my  opinion  make 
any  difference.  When  we  look  over  the  different  transactions, 
we  see  that  for  each  particular  shipment  a  bill  of  exchange 
was  drawn  on  the  defendants  for  payment  of  that  quantity, 
thus  rendering  each  transaction  an  isolated  one,  quite  inde- 
pendent of  any  other.  Also  the  act  of  entry  at  the  customs 
is  distinct,  for  the  plaintiffs  had  nothing  whatever  to  do  with 
any  entry  except  in  respect  of  the  eight  barrels.  As  to  all 
the  others,  the  defendants  themselves  did  that.  There  is 
therefore  no  ground  for  saying  that  the  plaintiffs  were  not 
entitled  to  a  verdict  for  something,  and  the  next  consideration 
is  in  regard  to  the  eight  barrels  which  were  seized. 

I  have  looked  at  the  cases  cited  by  Mr.  Crooks,  Cundell 
V.  Dawson,  (4  C.  B.  376,)  and  Ritchie  v.  Smith,  (6  C. 
462;)— and  the  law  as  respects  the  participation  by  both 
parties  in  an  act  or  agreement  having  the  effect  of  contra- 
vening the  law,  and  so  disabling  either  of  them  from  asking 
a  court  to  enforce  it  in  any  way,  was  properly  enough  stated 
to  the  jury  by  the  Chief  Justice.  Then  the  only  question 
left  was  in  what  light  the  evidence  would  strike  the  minds  of 
the  jury  as  to  whose  fault  it  was  those  eight  barrels  ^ere 
lost.  They  thought  the  fault  lay  with  the  defendants. 
Before  we  could  interfere  we  must  see  that  such  finding  is 
wrong,  and  without  evidence,  or  at  all  events  that  the 
evidence  so  much  preponderates  against  the  finding,  that  it 
evidently  leads  the  mind  to  the  conclusion  that  on  another 
occasion  the  verdict  would  in  all  probability  be  the  other 
way.  Now  looking  at  the  facts,  we  see  that  defendants  were 
furnished  with  double  invoices,  and  as  the  witness  swore  at 
their  suggestion.  Whether  they  in  entering  at  the  customs 
used  the  lesser  price  we  are  not  informed.  We  see  by  the 
defendants'  letter  that  they  asked  for  "invoices  as  before," 
whatever  that  may  mean.    As  regards  the  eight  barrels,  we 
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find  the  plaintiffs  suggesting  to  the  defendants  to  have  them 
consigned gto  Messrs.  Jacques,  Tracy  &  Co.,  Montreal, 
through  the  plaintiffs'  friends,  Messrs.  Rhymas  &  Starr,  of 
Portland,  for  the  purpose  of  lessening  the  expenses,  and 
especially  the  duty.    Then  we  find  the  defendants  acting 
upon  that,  and  giving  directions  accordingly.    We  are  not 
informed  that  any  particular  price  was  mentioned  to  the 
defendants  for  entry  at  the  customs,  but  we  see  that  the 
plaintiffs  suggested  to  them  the  means  of  saving  both 
expenses  and  duty,  and  we  see  the  defendants  writing  to 
those  friends  of  the  plaintiffs :   "  Forward  the  amount  of 
duties  to  us.    Your  attention  to  the  above  will  oblige  and 
save  us  some  expense."    It  was  not  at  all  an  unnatural 
supposition  of  the  jury  that  the  defendants,  whether  they 
were  informed  or  not  of  any  particular  price  which  was 
intended  to  be  given  for  entry,  were  perfectly  well  aware 
that  whatever  was  done  by  or  through  the  plaintiffs'  friends, 
either  in  respect  of  expenses  or  duties,  they  were  to  be 
benefitted  by  it.    On  this  evidence,  it  is  out  of  the  question 
to  say  that  the  plaintiffs'  act,  assuming  that  act  caused  the 
entry  to  be  made,  or  rather  attempted  to  be  made,  was  not 
an  authorised  act  on  their  part. 

With  respect  to  the  point  whether  the  goods  were  subject 
to  the  plaintiffs'  orders  at  Montreal,  and  so  may  be  said  not 
to  have  been  delivered  at  St.  Johns,  no  doubt  the  legal 
effect  of  the  invoice  and  bill  of  lading  of  the  85  packages,  if 
looked  at  alone,  would  be  that  it  would  be  construed  no  deli- 
very till  they  had  given  their  orders.    Here,  however,  we 
find  the  eight  packages  addressed  to  the  defendants  with 
others,  but  as  regards  those  eight  packages  the  plaintiffs,  on 
the  day  they  were  shipped,  4th  February,  1859,  sent  the 
defendants  an  invoice  and  bill  of  lading  of  them,  and  sug- 
gested to  the  defendants  to  send  that  bill  of  lading  to  the 
plaintiffs'  friends,  in  order  to  include  it  in  the  same  entry 
in  bond  with  others,  and  then  to  be  sent  to  Messrs.  Jacques, 
Tracey  &  Co.,  to  pay  the  duties  and  forward  to  the  defend- 
ants, and  the  defendants  adopt  this  mode.    I  apprehend  the 
delivery  was  complete  in  the  defendants,  for  though  the  legal 
construction  of  the  invoice  and  bill  of  lading  be  that  the 
68  VOL.  XX. 
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property,  while  passing  on  from  St.  Johns  to  Montreal,  was 
subject  to  the  shippers'  orders,  yet  on  the  same  day  the  pro- 
perty was  shipped  the  plaintiffs  sent  the  bill  of  lading  of  the 
eight  barrels  to  the  defendants,  and  suggested  to  them  a 
source  whereby  to  get  the  property  at  a  lesser  expense  and 
duty  than  they  had  been  in  the  habit  of  paying,  which  makes 
out  a  complete  delivery  order,  and  thus  still  amounting  to  a 
delivery  at  St.  Johns. 

I  think  the  rule  should  be  discharged. 

Rule  discharged. 


Merritt  V,  John  Nbvin  and  Peter  Nevin. 

Sale  of  goods — Action  for  deceit  as  to  title — Right  to  recover  costs  of  suit 
brought  bg  purchaser. 

Defendants  sold  to  the  plaintiff  and  received  the  purchase  money  for  some 
wheat  "which  they  represented  to  be  their  own,  but  which  belonged  to  one 
B.,  who  obtained  it  from  the  railway  company  in  whose  cars  it  was.  The 
plaintiff  sued  the  company  for  delivering  it  to  B.,  and  the  action  was 
referred  and  decided  against  him,  defendants  being  present  at  the  arbi- 
tration, but  it  was  not  shewn  that  they  were  otherwise  concerned  in  the 
suit.  Plaintiff  then  sued  the  defendants  for  the  deceit,  claiming  as  spe- 
cial damages  the  costs  of  this  unsuccessful  action. 

JJeldf  that  such  costs  could  not  be  recovered. 

-The  declaration  was  special,  and  stated  that  on  the  21st 
of  December,  1859,  the  defendants  represented  to  the  plain- 
tiff that  they  had,  as  of  their  own  property,  at  a  particular 
place,  600  bushels  of  wheat,  and  offered  to  sell  the  same, 
and  then  did  contract  to  sell  and  deliver  the  same  to  the 
plaintiff  for  $800 :  that  the  plaintiff  paid  that  sum  to  the 
defendants  as  the  full  purchase  money,  and  the  wheat  was 
delivered  to  the  plaintiff,  whereas  the  wheat  was  not  the 
defendants'  property,  but  was  the  property  of  one  Enos 
Bunnell,  who  took  and  appropriated  it  to  his  own  use.  The 
plaintiff  averred  that  in  and  about  endeavouring  to  maintain 
his  right  to  the  wheat,  and  in  and  about  a  certain  action 
brought  in  respect  thereof,  he  was  put  to  and  laid  out  and 
expended  a  large  sum  of  money,  to  wit  $400.  Common 
counts  were  added. 

Defendants  pleaded  severally,  each  denying  any  contract 
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with  the  plaintiff  as  alleged,  or  that  the  wheat  was  the  pro- 
perty of  JEnos  Bunnell  as  alleged  ;  and  never  indebted. 

The  trial  took  place  at  Brantford  before  Draper,  C.  J., 
and  the  facts  of  the  case  appeared  as  follow  :  The  defend- 
ants represented  to  an  agent  of  the  plaintiff  who  purchased 
wheat  for  him,  that  they  had  a  quantity  of  wheat,  amounting 
to  610  bushels,  contained  in  two  cars  at  the  Carronbrook 
station  on  the  Buffalo  and  Lake  Huron  railway.  The  plain- 
tiff's  agent  purchased  the  wheat  and  paid  them  $542  97c. 
for  it.  It  turned'  out  afterwards  that  the  wheat  belonged  to 
Mr.  Enos  Bunnell,  it  having  been  purchased  with  Bunnell's 
money  by  one  of  the  defendants,  who  acted  for  him  as  an 
agent  in  buying  wheat.  Bunnell  got  the  wheat,  whereupon 
the  plaintiff  brought  an  action  against  the  Buffalo  and  Lake 
Huron  Railway  Company  for  delivering  the  wheat  to  Bun- 
nell after  it  had  been  placed  in  the  company's  possession  to 
be  forwarded  and  delivered  to  the  plaintiff.  The  action  was 
referred  to  arbitration,  and  the  arbitrators  decided  in  favour 
of  the  company,  and  against  the  plaintiff's  claim.  Both  the 
defendants  were  present  at  the  arbitration. 

The  present  action  was  brought  to  recover  back  the  money 
paid  by  the  plaintiff  to  the  defendants,  and  for  the  costs 
which  the  plaintiff  was  put  to  in  bringing  that  action,  and 
which  he  had  to  pay  the  company's  solicitor  for  costs  of 
defence. 

It  was  proved  that  the  costs  paid  by  the  plaintiff  to  the 
company,  as  costs  of  their  defence,  was  ?187  12c. ^  and  it 
was  said  that  the  plaintiff's  own  costs  in  his  action  would  be 
as  much  more. 

The  jury  gave  a  verdict  for  the  plaintiff  for  his  money  and 
interest,  $588  lOc,  and  for  the  bills  of  costs,  $374  24c. 

The  Chief  Justice  reserved  leave  to  the  defendants  to  move 
the  court  to  reduce  the  verdict  by  both  or  either  bill  of  costs, 
if  the  defendants  were  not  liable  in  this  action  for  the  cosfs 
of  that  suit  which  the  plaintiff  brought  and  failed  in. 

N.  Kingsmill  obtained  a  rule  nisi  during  last  term  accord* 
ing  to  the  leave  reserved.  He  cited  Short  v.  Kalloway,  11 
A.  &  E.  28;  Tindall  v.  Bell,  11  M.  k  W.  228;  Forsyth  v« 
Mcintosh,  9  C.  P.  492, 
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E,  B,  Wood  shewed  cause,  and  cited  Williams  v.  Burrell, 
1  C.  B.  402,  425,  427,  433 ;  Blyth  v.  Smith,  5  M.  &  Gr. 
405 ;  Mayne  on  Damages,  25-30. 

McLean,  J. — No  evidence  was  given  that  the  action  in 
which  the  costs  were  incurred  had  been  brought  by  the  plain- 
tiff at  the  instance  of  the  defendants  for  the  purpose  of  main-  v 
taining  his  right  to  the  wheat,  nor  does  it  appear  in  any  way 
that  it  was  an  action  brought  against  the  plaintiff  which  the 
defendants,  as  the  sellers  of  the  wheat,  were  equitably  bound 
to  defend  on  receiving  notice  to  do  so.  All  that  does  appear 
is  that  an  action  was  brought  against  the  Buffalo  and  Lake 
Huron  Railway  Coriipany,  as  it  is  alleged,  in  reference  to  th^ 
wheat,  in  which  action  the  plaintiff  was  unsuccessful.  Leave 
was  reserved  to  the  defendants  to  move  to  reduce  the  verdict 
by  striking  off  the  amount  of  the  costs. 

If  the  jury  had  rendered  additional  damages  against  the 
defendants  for  practising  so  gross  a  deceit,  even  to  the 
amount  of  the  costs,  the  verdict  would  scarcely  have  been 
objectionable  on  that  account ;  but  the  amount  does  not  ap- 
pear to  have  been  allowed  as  a  sum  disbursed  in  some  action 
to  which  the  plaintiff  was  necessarily  exposed,  or  which  he 
was  obliged  to  bring  to  defend  his  interests  in  consequence 
of  the  deceit  of  the  defendants,  and  their  fraud  in  selling  to 
him  property  not  their  own,  of  which  action  they  had  re- 
ceived due  notice. 

If  it  were  quite  clear  that  the  action  in  which  the  costs  are 
alleged  to  have  been  incurred  was  one  of  that  description,  I 
should  find  it  difiScult  to  hold  that  the  plaintiff  was  not  en- 
titled to  recover  the  full  amount  of  costs  incurred  by  him  in 
that  action.  But  in  the  present  case  there  is  nothing  to  shew 
what  the  action  was,  or  why  it  was  commenced,  or  whether 
the  defendants  were  or  were  not  interested  in  it,  or  legally 
or  equitably  bound  to  pay  or  bear  the  costs  of  it. 

In  the  case  of  Sandback  v.  Thomas,  (1  Stark.  N.  P.  C. 
806,)  which  was  an  action  on  the  case  for  maliciously  holding 
to  bail,  Lord  Ellenborough  held  that  if  a  person  by  his  act 
subject  a  party  to  a  legal  liability  to  pay  a  sum  of  money  to 
another,  he  is  bound  to  indemnify  against  such  payment. 
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The  same  principle  as  to  the  right  to  recover  such  damages 
in  a  proper  form  of  action  is  recognized  in  the  case  of  Hollo- 
way  V.  Turner  (6  Q.  B.  928) ;  Lewis  v.  Peake  (7  Taunt.  153, 
2  Marsh.  431,)  and  other  cases. 

The  declaration  in  this  case  does  not  set  forth  in  sufficient 
terms  any  ground  of  action  for  damages  beyond  the  actual 
deceit  in  selling  the  wheat  to  the  plaintiff  and  taking  pay- 
ment for  it  as  if  it  were  their  own,  and  therefore  the  plain- 
tiff cannot  be  allowed  to  recover  as  damages  the  costs  of  an 
action  for  which  no  sufficient  foundation  is  laid. 

In  a  very  recent  case,  Pow  v.  Davis,  (4  L.  T.  Rep.  N.  S. 
399,)  the  court  decided  that  the  plaintiff  w^as  not  entitled  to 
recover  costs  of  a  former  action  which  he  had  defended  at  the 
instance  of  the  defendant  in  that  case.  The  defendant,  Davis, 
professing  to  act  under  the  authority  of  the  owner,  agreed  to 
let  a  house  to  the  plaintiff  for  a  term  of  years  at  a  certain 
rent,  and  plaintiff  was  let  into  possession.  The  owner  of  the 
house  refused  to  ratify  the  agreement,  and  brought  an  action 
of  ejectment  and  dispossessed  the  plaintiff.  The  defendant 
was  aware  of  that  action,  and  by  his  advice,  and  under  his 
direction,  it  was  defended.  The  plaintiff  after  being  evicted 
brought  an  action  against  defendant,  and  sought  to  recover 
damages  from  defendant  for  being  evicted,  and  the  costs  of 
the  action  brought  against  him,  which  were  made  a  special 
ground  of  damage  in  the  declaration,  but  the  court  held  that 
the  plaintiff  could  not  recover  the  costs  of  that  action. 

The  rule,  I  think,  must  be  made  absolute,  to  reduce  the 
verdict  to  $588  lOc,  by  striking  off  the  amount  of  costs 
included  in  it. 

Burns,  J. — The  cases  cited  by  Mr.  Wood  are  very 
different  from  the  present.  The  right  of  the  plaintiff  to 
claim  the  costs  of  the  action  he  brought  against  the  railway 
company  is  not  rested  upon  any  contract  of  indemnity 
between  the  plaintiff  and  defendants,  either  express  or 
implied,  in  respect  of  the  wheat,  which  would  cover  or 
embrace  costs  and  expenses  the  plaintiff  might  be  put  to  in 
asserting  title,  nor  upon  any  warranty  that  the  defendants 
gave  that  the  wheat  was  their  property.     It  is  rested 
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entirely  upon  the  point  that  the  defendants  made  a  false 
representation  as  to  their  ownership,  and  consequently 
it  was  a  fraud  upon  the  plaintiff.  Granted  that  it  is  so, 
still  I  do  not  see  that  it  warrants  the  plaintiff  in  un- 
dertaking an  action  without  being  sanctioned  to  do  so 
in  some  way  by  the  defendants.  It  is  said  they  were 
present  at  the  arbitration,  but  it  is  not  shewn  that  they 
directed  the  action  to  be  brought,  or  in  fact  knew  any  thing 
of  it  until  they  were  before  the  arbitrator,  when  they  were 
called  as  witnesses.  It  would  seem,  so  far  as  we  can  judge 
from  the  evidence,  that  the  foundation  of  the  plaintiff's 
action  against  the  railway  company  was  that  there  had 
been  a  delivery  by  the  defendants  to  the  plaintiff,  and  by 
the  plaintiff  to  the  company  for  the  purpose  of  carriage  and 
delivery  to  him.  The  two  defendants,  after  the  transaction 
of  bargaining  with  the  plaintiff's  agent  about  the  wheat, 
quarrelled,  and  one  of  them  caused  the  wheat  to  be  sent  to 
the  true  and  proper  owner.  Under  these  circumstances,  it 
behoved  the  plaintiff  to  see  well  to  the  ground  he  stood  on 
before  he  ventured  to  bring  an  action  against  the  railway 
company.  It  is  said  the  declaration  is  special  claiming  the 
costs,  and  that  fact  should  entitle  the  plaintiff  to  a  favourable 
consideration,  but  that  is  repudiated  in  Holloway  v.  Turner, 
(6  Q.  B.  928.)  We  had  not  very  long  since  to  consider  a 
similar  question  of  costs  in  Taylor  v.  Strachan,  (16  U.  0. 
R,  76.)    See  Pow  v.  Davis,  (4  L.  T.  Rep.  N.  S.  399.) 

I  think  the  rule  must  be  made  absolute  to  reduce  the 
verdict  by  striking  out  $374.24* 

Rule  absolute. 


Read  v.  Weir. 

Arhitraiion — Remitting  matters  bach—C.  L.  P»  -4.,  sec.  164. 

^  The  effect  of  the  C.  L.  P.  A.,  sec.  164,  enabling  the  court  to  remit  ma titera 
back  to  the  arbitrator,  is  not  to  alter  in  any  way  his  power  or  authority, 
and  the  court  therefore  refused  to  interfere  upon  an  objection  not 
apparent  on  the  face  of  the  award,  that  in  considering  the  nature  of  the 
work  claimed  for  as  rock  or  stone  excavation  he  had  not  conformed  to 
the  engineer's  certificate,  which  it  was  contended  bound  the  plaintiff. 


This  cause  was  carried  down  to  the  assizes  held  at  Niagara, 
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in  the  fall  of  1860,  and  a  verdict  taken  for  the  plaintiff  for 
£2500,  subject  to  a  reference  to  Mr.  Miller,  of  St.  Catharines, 
a  barrister,  by  consent  of  the  parties. 

Mr.  Miller  made  his  award  on  the  23rd  of  March,  1861, 
and  thereby  awarded  to  the  plaintiff  £2308  12s.  3d. 

Uecles,  Q.  C,  during  last  term,  moved  to  set  aside  the 
award,  or  to  refer  the  matter  back  to  the  arbitrator  under 
the  following  circumstances : — The  defendant  Weir  was  a 
contractor  under  Messrs.  Gzowski  &  Co.,  the  constructors 
of  the  western  section  of  the  Grand  Trunk  Railway,  and  had 
sublet  a  portion  of  his  work  to  the  plaintiff.  Weir  was 
bound  in  his  contract  with  Gzowski  &  Co.  to  abide  by  the 
determination  of  the  engineer  appointed  to  superintend  and 
measure  the  work,  both  as  to  measurement  and  as  to  what 
constituted  rock  excavation  and  earth  excavation.  There 
was  no  difference  between  the  parties  as  to  the  measurement, 
but  the  dispute  was  in  respect  to  what  constituted  rock  ex- 
cavation. The  defendant  had  been  paid  by  Messrs.  Gzowski 
&  Co.,  under  the  engineer's  certificate,  and  he  contended  that 
the  certificate  bound  this  plaintiff  ^also,  because  in  the  plain- 
tiff's  contract  to  do  the  work  he  bound  himself  to  take 
payment  according  to  the  measurement,  and  also  what  the 
engineer  determined  should  be  considered  rock  and  what 
should  be  earth  excavation. 

The  arbitrator  furnished  a  paper,  shewing  specifically 
what  number  of  yards  he  considered  rock,  and  what  he  cod- 
sidered  earth  excavation,  but  what  evidence  he  acted  upon 
was  not  shewn.  The  difference  between  the  two  at  the  con- 
tract prices  when  computed  was  very  nearly  the  whole 
amount  of  the  award. 

Burns,  J. — It  is  not  complained  against  the  award  that 
there  is  any  thing  wrong  upon  the  face  of  it,  nor  is  any 
complaint  made  against  the  arbitrator,  but  the  complaint  is 
made  upon  the  broad  ground  that  the  arbitrator  acted 
illegally  in  not  holding  the  plaintiff  bound  to  the  legal  terms 
and  meaning  of  the  contract. 

I  think  the  case  of  Hodgkinson  v.  Fernie,  (8  C.  B.  N.  S. 
189)  is  decisive  against  granting  any  rule.    In  that  case 
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fche  court  was  asked  to  set  aside  the  award  made  under  a 
reference  just  as  in  this  case,  or  to  refer  the  case  back 
to  the  arbitrator,  because  the  arbitrator "  had  improperly 
allowed  a  sum  to  be  recovered  as  damages  which  it  was 
contended  the  plaintiff  had  no  legal  right  to  recover.  The 
eiffect  of  the  recent  provision  for  referring  back  matters  to 
an  arbitrator,  where  there  is  either  a  mistake  in  law  or  fact 
is  much  considered.  Qockhurn,  C.  J.,  says  "  Without 
entering  into  a  consideration  of  the  merits  of  the  case,  or 
enquiring  whether  or  not  the  arbitrator  was  right  in  allow- 
ing the  sum  in  question  as  damages  in  the  action,  1  am  of 
opinion  that  we  have  no  jurisdiction." 

The  whole  court  Virere  clearly  of  opinion  that  the  new 
provisions  did  not  vary  the  law  so  as  to  alter  the  power  and 
character  of  the  arbitrator,  and  enable  the  court  to  say  that 
his  decision  shall  no  longer  be  final  either  as  to  the  law  or 
the  facts.    The  rule  must  be  refused. 

McLean,  J.,  concurred. 

Rule  refused. 


Regina  v.  Fitzgerald. 

Quarter  sessions — New  trial — C.  S.  U.  C.  cL  113. 

Defendant  was  convicted  of  an  assault  at  the  quarter  sessions  and  fined, 
but  during  the  same  sessions  he  obtained  a  new  trial  oa  his  own  affidavit, 
and  was  acquitted  at  the  following  sessions.  Held,  that  the  quarter  ses- 
sions had  authority  to  grant  such  new  trial,  and  that  this  court  could 
not  interfere. 

An  indictment, was  found  at  the  general  quarter  sessions 
held  at  Perth  for  the  united  counties  of  Lanark  and  Renfrew, 
in  March,  1860,  against  the  defendant  for  assault  and 
battery,  alleged  to  have  been  committed  on  the  1st  of  Decem- 
ber, 1859.  The  defendant  was  convicted  on  the  14th  of 
March,  1860,  and  the  same  day  sentenced  to  pay  a  fine  of 
one  shilling  and  the  costs,  and  to  stand  committed  until  the 
fine  and  costs  were  paid.  On  the  second  day  after  the 
sentence  was  pronounced  the  defendant  made  an  application 
to  the  sessions  for  a  new  trial  upon  his  own  affidavit,  stating 
that  he  was  not  guilty  of  having  committed  the  assault,  and 
complaining  that  the  evidence  offered  against  him  was  con- 
tradicted, and  that  the  jury  did  not  properly  weigh  the 
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evidence.  The  court  set  aside  the  conviction,  and  ordered 
a  new  trial,  with  costs  to  abide  the  event.  The  defendant 
was  again  tried  at  the  sessions  held  in  June,  1860,  and  was 
then  acquitted. 

These  proceedings  having  been  removed  by  the  Crown 
upon  a  writ  of  certiorari  into  this  court,  R,  A.  Harrison 
moved  on  behalf  of  the  Crown  for  a  rule  calling  upon  the 
defendant,  Fitzgerald,  to  shew  cause  Avhy  all  the  proceedings 
subsequent  to  the  judgment  and  sentence  of  the  court  which 
took  place  at  the  March  sessions,  1860,  should  not  be 
quashed  and  set  aside  as  illegal,  and  why  he,  the  defendant, 
should  not  be  remanded  to  the  custody  of  the  sheriff  of  the 
united  counties  of  Lanark  and  Renfrew,  to  be  detained  in 
the  common  gaol  of  the  said  united  counties,  under  the  judg- 
ment and  sentence  of  March,  1860,  until  he  should  be  there- 
from discharged  by  due  course  of  law,  or  why  the  defendant 
should  not  be  otherwise  dealt  with  in  the  premises  as  to  thi? 
court  might  seem  meet  and  proper. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

Until  the  passing  of  the  statute  20  Vic,  ch.  61,  a  new 
trial  could  not  be  granted  in  any  criminal  case  in  Upper 
Canada,  tried  at  a  court  of  oyer  and  terminer  or  gaol  deli- 
very, or  quarter  sessions.  Under  that  act,  now  continued  by 
the  Consolidated  Acts  for  U.  C,  ch.  113,  a  person  convicted 
at  or  before  a  court  of  oyer  and  terminer  or  gaol  delivery, 
may  make  application  to  one  of  the  superior  courts  of 
common  law  for  a  new  trial,  provided  he  does  so  not  later 
than  the  last  day  of  the  first  week  of  the  term  next  suc- 
ceeding the  court  of  oyer  and  terminer  or  gaol  delivery  at 
which  the  conviction  took  place.  The  evident  meaning 
the  legislature  was  that  the  court  of  oyer  and  terminer  or 
gaol  delivery  should  perform  all  its  functions  with  regard  to 
judgment  and  sentence  following  a  conviction,  with  due 
respect  to  circumstances  in  each  case,  for  the  power  of  enter* 
tai|)ing  the  application  for  a  new  trial  is  vested  in  another  . 
court,  to  which  is  not  confided  by  the  act  the  power  of  giving 
the  judgment  or  passing  the  sentence. 
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With  respect  to  the  court  of  quarter  sessions  the  power 
to  entertain  the  application  is  vested  in  the  same  court,  and 
the  question  therefore  is  at  what  time  the  application  should 
be  entertained,  or  when  is  it  limited,  seeing  that  the  act 
itself  is  silent  with  regard  to  it.  It  is  quite  clear  that  the 
sessions  possess  the  same  power  that  the  superior  courts  do 
of  altering  their  judgments  during  the  same  sessions  or  term, 
and  for  that  purpose  the  sessions,  as  the  term,  is  all  looked 
upon  as  but  one  day. — The  Inhabitants  of  St.  Andrew's, 
Holborn  v.  St.  Clement  Danes  (2  Salk.  606).  The  judg-^ 
ment  and  sentence  therefore  pronounced  in  the  present  case 
was  no  obstacle  against  the  sessions  entertaining  an  applica- 
tion for  a  new  trial  at  the  same  sessions,  which  was  the  case 
in  this  instance.  . 

Then  with  regard  to  the  grounds  upon  which  the  new  trial 
was  ordered,  it  is  said  that  was  done  upon  the  affidavit  of  the 
defendant,  and  therefore  was  contrary  to  the  decisions  of 
this  court  (a),  and  also  of  the  Common  Pleas,  upheld  in 
appeal,  in  the  case  of  the  Queen  v.  Grey.  The  construction 
given  to  the  act  is  that  the  power  of  moving  for  a  new  trial 
is  confined  to  points  of  law  and  questions  of  fact  arising  upon 
the  evidence  given  at  the  trial,  and  not  upon  what  may  be 
alleged  upon  affidavits  supplied  afterwards,  and  no  doubt  the 
courts  of  quarter  sessions  ought  to  be  governed  by  the  deci- 
sions upon  the  subject.  We  must  suppose  in  general  those 
courts  do  so,  and  in  the  case  before  us  it  may  have  been  so 
acted  upon,  for  although  the  affidavit  be  returned  to  this 
court,  it  is  not  shewn  that  the  court  of  sessions  made  the 
order  for  a  new  trial  solely  upon  the  affidavit.  The  evidence 
given  at  the  trial  does  not  appear  before  us  in  any  way,  and 
it  may  be  that  a  question  of  fact  arose  upon  that  evidence 
sufficient  to  satisfy  the  court  that  it  was  right  to  order  a  new 
trial,  and  if  that  be  so  the  filing  and  using  the  defendant's 
affidavit  would  amount  to  nothing.  No  authority  has  been 
vested  in  this  court  to  review  the  judgment  of  the  quarter 
sessions  where  a  new  trial  has  been  ordered.  It  is  only  where 
the  sessions  have  confirmed  the  conviction  that  the  convicted 
party  may  appeal. 

(a)  See  Regina  V.  Crozier  17  U.C.R.  275;  Regina  v.  Oxentine,  ib.  2^5, 
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As  the  case  stands  at  present  there  is  no  ground  for  say- 
ing that  it  clearly  appears  the  sessions  have  transgressed 
their  jurisdiction ;  it  is  only  surmised  that  they  have  not  fol- 
lowed the  rule  established  in  the  superior  courts  of  not 
granting  new  trials  in  criminal  cases  upon  affidavits  merely, 
and  this  comes  now  before  us  very  nearly  a  year  after  the 
defendant  was  acquitted  upon  the  new  trial  granted  to  him. 

There  should  be  no  rule. 

Rule  refused. 


In  THE  MATTER  OF  TaBER  AND  ThE  CORPORATION  OF  THE 

Township  of  Scarborough. 

By-law  to  levy  rate  for  schoolhouse — Extrinsic  objections — Refusal  to  quash — 
Uow  the  desire  of  ratepayers  must  be  expressed — Consol.  Stats.  U.  C,  ch.  64, 
9ec.  34,  sec.  27,  sub-sec.  10. 

The  township  council,  by  resolution,  agreed  to  lend  to  the  school  trustees, 
out  of  the  clergy  reserve  fund,  a  sufficient  sum  to  build  a  schoolhouse, 
taking  as  security  their  debentures.  This  arrangement  was  made  by  the 
trustees  without  any  reference  to  the  ratepayers,  but  at  the  next  annual 
school  meeting,  at  which  the  applicant  was  present,  the  matter  was  dis- 
cussed, and  the  contract  and  plans  for  the  building  examined.  The 
council  subsequently,  on  the  requisition  of  the  trustees,  passed  a  by-law 
to  raise  a  sum  for  school  purposes,  which  was  required  to  pay  the  interest 
of  these  debentures  and  redeem  one  of  them.  The  applicant  moved  to 
quash  this  by-law,  objecting  that  the  loan  effected  by  the  trustees  without 
the  consent  of  the  ratepayers  was  illegal ;  but  it  appeared  that  the  school- 
house  had  been  finished  and  occupied,  many  of  the  ratepayers  swore 
that  they  were  satisfied  with  what  had  been  done,  and  the  affidavits 
were  contradictory  as  to  how  far  the  applicant  had  acquiesced  in  the 
proceedings. 

The  by-law  not  being  illegal  on  the  face  of  it,  the  court  under  these  cir- 
cumstances refused  to  interfere. 

Quaere,  whether  under  Consol.  Stats.  U.  C.,  ch.  64,  sec.  27,  sub-sec.  10,  and 
sec.  34,  the  concurrence  of  the  freeholders  and  householders  required  to 
enable  the  trustees  to  call  upon  the  council  to  levy  money  for  the  pur- 
chase of  a  school  site,  &c.,  can  be  expressed  at  the  annual  school  meeting, 
without  notice  that  the  question  will  then  be  brought  up. 

MorpJit/  obtained  a  rule  nisi  to  quash  a  by-law  passed  to 
levy  money  required  for  school  purposes. 

Helliwell  shewed  cause.    Burns  supported  the  rule. 

The  application  depended  upon  affidavits^  being  grounded 
upon  objections  not  apparent  on  the  face  of  the  by-law,  and 
the  facts  of  the  case  sufficiently  appear  in  the  judgment. 


Burns,  J.,  delivered  the  judgment  of  the  court. 

It  seems  from  the  affidavits,  which  are  very  numerous, 
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^  tliat  in  the  year  1857  the  inhabitants  of  school  section  No. 
9  desired  to  change  the  site  of  the  schoolhouse,  and  a  special 
meeting  was  called  of  the  freeholders  and  householders  of 
the  section  to  decide  the  point.  A  site  was  determined 
upon,  and  the  trustees  instructed  to  build  the  schoolhouse  at 
the  earliest  oppbrtunity.  The  acre  of  land  then  selected  was 
paid  for  and  conveyed  to  the  trustees,  and  the  deed  of  con- 
veyance registered.  I  do  not  understand  the  complaint  of 
the  relator  to  attack  those  proceedings,  but  what  was  done 
afterwards. 

In  the  fall  of  the  year  1859,  the  then  trustees  made  an 
arrangement  of  this  kind  with  the  council  of  the  township.  The 
council  agreed  by  resolution  of  the  15th  of  October,  1859, 
to  loan  from  the  proportion  of  the  clergy  reserve  fund  a  sum 
sufficient  to  build  the  schoolhouse,  taking  in  security  deben- 
tures to  be  issued  by  the  school  trustees,  redeemable  at  stated 
times.  The  trustees  immediately  advertised  for  tenders.  A 
contract  was  entered  into  to  have  the  building  erected  and 
completed  by  the  1st  of  August,  1860. 

At  the  annual  general  school  meeting  in  January,  1860, 
the  proceedings  of  the  trustees  were  made  known  to  those 
present,  among  whom  was  the  complainant.  .  The  contract 
for  the  building  of  the  schoolhouse  was  read,  the  plans 
exhibited  and  examined,  and  the  matter  discussed.  On  the 
one  side  it  is  asserted  that  the  complainant  assented  to  the 
report  of  the  trustees,  and  on  the  other  that  is  denied. 

After  this  the  trustees  made  a  requisition  to  the  council  to 
levy  by  rate  on  the  ratepayers  of  the  section  the  sum  of  f  550 
for  school  purposes.  Part  of  this  sum  was  for  the  purpose 
of  paying  the  interest  falling  due  on  the  debentures,  and  to 
redeem  the  first  one. 

The  applicant  swore  that  the  application  was  not  made 
from  any  malicious  or  vindictive  motive,  but  solely  that  he, 
and  the  other  ratepayers  and  householders  of  the  school 
section,  might  have  at  some  special  meeting,  or  at  the  anntral 
meeting  in  January,  1861,  an  opportunity  of  being  heard  in 
the  matter. 

The  council  of  the  township  on  the  20th  of  August,  1860, 
in  accordance  with  the  requisition  of  the  trustees,  passed  a 
by-law  assessing  the  school-section  for  the  sum  of  8550. 
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It  is  this  by-law  which  is  attacked  and  sought  to  be 
quashed  in  this  application.  The  rule  for  that  purpose  was 
granted  in  Michaelmas  Term  last,  and  was  answered  dufitig 
last  terra. 

It  is  evident,  we  think,  the  chief  ground  of  conlpkint 
made  against  the  proceedings  of  the  trustees,  is  that  they 
have  expended  more  money  upon  the  schoolhouse  than  Mtiie 
of  the  ratepayers  thought  need  have  been  done,  and  noW  the 
complainant  falls  back  upon  the  ground  that  the  act  of  the 
trustees  in  raising  money  by  means  of  the  loan  frotii  the 
clergy  reserve  fund  to  build  the  schoolhouse,  without  the 
sanction  of  the  ratepayers  of  the  section,  was  illegal,  and 
contrary  to  the  provisions  of  the  school  act. 

The  30th  section  of  ch.  64,  of  the  Consolidated  Acts  of 
U.  C,  enacts  that  no  steps  shall  be  taken  by  the  trustees  for 
procuring  a  school  site  on  which  to  erect  a  schoolhouse,  or 
changing  the  site,  without  calling  a  special  meeting  to  con- 
sider the  matter.  That  was  complied  with  in  1857,  and  the 
site  settled. 

By  section  34  the  township  council  is  authorised  to  levy 
by  assessment  upon  the  rateable  property  in  the  school 
section  for  the  erection  of  a  schoolhouse,  such  sum  or  sums 
as  may  be  required  by  the  trustees  in  accordance  with  the 
desire  of  the  majority  of  the  freeholders  and  householders, 
expressed  at  a  public  meeting  called  for  that  purpose,  as 
authorised  by  the  2Tth  section  of  the  act,  sub-section  10. 

Now  when  we  turn  to  sub-section  10  of  section  27,  we 
find  the  provision  to  be,  that  for  the  purpose  of  providing 
salaries  of  teachers  and  all  other  expenses  of  the  school,  it 
may  be  done  in  such  manner  as  may  be  desired  by  the  ma- 
jority of  the  freeholders  and  householders  of  such  section,  at 
the  annual  school  meeting,  or  at  a  special  meeting  called  for 
the  purpose. 

We  need  not  discuss  the  point  whether  the  mode  of  raising 
the  amount  necessary  to  erect  the  schoolhouse  could  be  done 
at  the  annual  meeting  without  first  giving  notice  that  it 
would  be  brought  up  at  such  meeting.  The  34th  section 
seems  to  contemplate  that  a  meeting  must  be  called  for  the 
purpose,  and  I  have  no  doubt,  if  notice  has  been  properly 
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given  before-hand,  then  the  annual  meeting  might  be  looked 
upon  as  a  meeting  for  that  purpose,  as  well  as  for  the  or- 
dinary business  to  be  transacted  at  such  meeting.  But  I 
can  see  room  for  argument  that  notice  of  such  a  matter  as 
providing  funds  for  the  erection  of  the  schoolhouse  should 
be  given  before  the  annual  meeting  takes  place,  so  as  to 
constitute  it  one  for  that  purpose  as  well,  or  that  a  special 
meeting  should  be  called  for  the'  purpose,  because  without 
such  notice  before  the  annual  meeting  the  freeholders  and 
householders  may  not  suppose  that  any  other  business  than 
the  election  of  trustees  and  the  ordinary  business  will  be 
then  transacted.  The  procuring  of  a  site  for  a  schoolhouse, 
or  change  of  one,  is  treated  as  something  more  than  ordinary. 
The  84th  section  is  wider  in  extent,  embraces  more  matters 
than  mentioned  in  sub-section  10  of  section  27,  and  does  not 
use  the  expression  as  in  the  other,  that  a  majority  of  the 
freeholders  and  householders  may  express  a  desire  for  the 
purposes  under  the  34th  section  at  the  annual  meeting^  but 
it  is  at  a  meeting  called  for  the  purposes  mentioned  in  the 
section  ;  and  therefore  it  would  seem  to  be  something  more 
than  the  ordinary  business  which  would  take  place  at  the 
annual  meeting  which  was  contemplated.  The  10th  sub- 
section mentioned  speaks  of  salaries  of  teachers  and  all 
other  expenses  of  the  school,  no  mention  being  made  of  pro- 
viding the  means  of  erecting  the  schoolhouse. 

Be  that  however  as  it  may,  in  this  case  it  is  not  shewn 
that  the  subject  matter  of  raising  funds  to  build  this  school 
house  was  taken  up  or  discussed,  or  submitted  to  the  annual 
meeting  held  in  January,  1859,  and  it  is  not  pretended  that 
any  meeting  was  called  for  that  purpose  anterior  to  the 
arrangement  the  trustees  made  with  the  council  of  the  town- 
ship to  borrow  money  from  the  clergy  reserve  fund,  and  give 
the  debentures  of  the  corporation  of  school  trustees  for  the 
money,  and  the  resolution  of  the  council  to  that  effect  of  the 
15th  of  October,  1859.  In  pursuing  the  course  the  trustees 
did  it  is  quite  clear  they  were  not  conforming  to  the  provi- 
sions of  the  school  act.  They  were  depriving  the  freehold- 
ers and  householders  of  any  voice  in  the  matter. 

The  school  house  has  been  finished  and  occupied,  and  a 
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great  many  of  the  ratepayers  now  make  affidavits,  stating 
they  are  perfectly  satisfied  with  what  has  been  done  by  the 
trustees ;  and  as  it  would  now  throw  every  thing  into  confu- 
sion to  quash  this  by-law,  we  must  see  what  has  been  done 
since  the  15th  of  October,  1859,  and  what  part  the  complainant 
took  in  such  proceedings,  in  order  to  discover  whether  any 
thing  has  occurred  which  would  disqualify  him  from  now 
complaining. 

Mr.  Wheeler,  the  reeve  of  the  township,  in  his  affidavit 
states  that  at  the  annual  meeting  in  January,  1860,  he  pre- 
sided as  chairman :  that  it  was  explained  to  the  meeting 
with  what  funds  the  schoolhouse  was  to  be  built :  that  the  con- 
tract with  the  builder  was  read,  and  the  plans  shewn :  that 
"  Mr.  Taber  was  present  at  this  meeting,  and  took  an  active 
part  in  discussing  the  several  questions  before  it.  And  the 
said  complainant  did  not  then  object  to  any  thing  connected 
with  said  building,  which  had  been  done  by  the  trustees,  or 
which  was  contemplated  by  them  to  be  done,  neither  was 
any  objection  offered  by  any  other  person,  but  the  meeting 
seemed  to  be  to  deponent,  as  he  verily  believed  at  the  time, 
unanimous  for  building  the  said  schoolhouse  in  the  manner 
proposed  by  the  said  trustees. 

Some  five  other  persons,  ratepayers  of  the  section,  who 
were  present  at  the  meeting  in  1860,  confirm  the  statement 
of  the  reeve.  There  are  no  less  than  26  of  the  ratepayers 
of  the  section  who  swear  that  they  are  satisfied  with  what  has 
been  done.  And  further,  it  is  shewn  that  at  the  meeting 
held  last  January,  since  one  of  the  debentures  has  been 
redeemed  with  the  money  levied  last  year,  and  the  same 
appearing  in  the  account  of  the  trustees  for  the  year,  the 
report  of  the  trustees  was  sanctioned  and  confirmed.  It  is 
said  that  this  last  meeting  was  the  largest  that  has  been  held 
in  the  section,  and  that  only  the  complainant  and  some  two 
or  three  of  his  friends  found  fault  with  the  item  of  paying 
that  debenture  by  means  of  the  assessment. 

In  reply  to  the  acquiescence  and  consent  stated  in  the  dif- 
ferent affidavits  of  the  proceedings  which  took  place  at  the 
meeting  of  January,  1860,  the  complainant  has  filed  the  affi- 
davits of  himself  and  another  person,  stating  that  the  com- 
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plainant  did  strongly  protest  that  the  mode  adopted  by  tfee 
triistees  for  raising  the  money  was  illegal,  and  that  they  had 
no  right  to  do  it,  as  they  did,  -without  the  sanction  of  the  ma- 
jority of  the  ratepayers  at  a  meeting  to  be  called  for  that 
purpose. 

It  is  impossible  for  us  to  dispose  of  the  matter  satisfactorily 
to  ourselves  upon  such  contradictions  as  presented  in  the 
affidavits,  and  we  have  no  mode  of  ascertaining  which  of 
them  be  the  true  statement,  and  therefore  we  must  draw 
inferences  from  other  matters  which  are  not  in  dispute. 
For  instance,  this  complaint  is  not  made  until  after  the 
schoolhouse  has  been  finished,  and  the  complainant  with 
other  ratepayers  has  been  called  upon  to  pay  his  proportion- 
He  well  knew  at  the  meeting  in  January,  1860,  of  the  mode 
proposed  to  build  the  schoolhouse,  and  it  was  then  in  his 
power  to  have  stopped  proceedings  by  applying  to  quash  the 
resolution  of  the  council  of  the  15th  of  October,  1859,  but  he 
waited  until  that  was  followed  up  by  a  by-law  to  levy  a  rate 
to  pay  the  first  of  the  debentures  granted  by  the  trustees. 
He  must  have  well  known  that  such  a  course  to  redeem  th$ 
debt  must  be  resorted  to,  and  yet  he  does  nothing,  even 
giving  credit  to  what  he  says,  but  protest  that  they  were  not 
acting  rightly,  because  no  public  meeting  was  convened  for 
the  purpose. 

There  appears  to  be  nothing  illegal  upon  the  face  of  the 
by-law,  and  the  question  therefore  is  whether  the  court  iei 
bound  to  quash  a  by-law  for  an  irregularity  in  the  proceed- 
ings made  out  by  extraneous  evidence.  This  court  has 
already  held  that  it  is  not  compulsory  upon  it  to  quash  a  by- 
law thus  attacked.  See  Standley  and  The  Municipality  of 
Vespra  and  Sunnidale,  (17  U.  C.  K.  69.)  lanson  and  The 
Corporation  of  Reach,  (19  U.  0.  R.  591.) 

We  think  the  rule  should  be  discharged. 

Rule  discharged- 
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Bellhouse  v.  Gunn. 

Inter^pleader-^Costs. 

Two  interpleader  actions  having  been  twice  tried,  resulted  in  favour  of  the 
plaintiff,  the  claimant  of  the  goods  in  question,  and  on  application  to  the 
judge  who  granted  the  orders  to  dispose  of  the  cost^,  the  matter  was 
referred  to  full  court.  Held,  that  the  plaintiff  was  entitled  as  of  right  to 
the  costs  of  the  actions:  that  the  costs  incurred  before  the  issues,  in 
procuring  the  order,  &c.,  should  also  be  paid  by  defendant;  but  the 
question  raised  as  to  the  discretion  of  the  court  in  such  cases  beiog  a 
new  one,  each  party  was  ordered  to  pay  his  own  costs  of  the  application. 

On  the  applications  of  the  sheriffs  of  Lincoln  and 
Wentworth,  two  interpleader  issues  were  directed  to  try 
whether  two  certain  locomotives  belonged  to  Gunn,  the 
execution  debtor,  or  to  Messrs.  Burton  &  Sadlier,  claimants 
of  them.  These  orders  had  been  made  by  the  Chief  Justice 
of  this  court.  The  issues  were  tried  at  Hamilton,  at  the 
fall  assizes,  in  1859,  in  one  of  which  the  jury  not  agreeing 
were  discharged,  and  in  the  other  the  jury  found  a  verdict 
in  favour  of  Messrs.  Burton  &  Sadlier.  The  court  upon 
application  set  the  verdict  aside,  and  ordered  a  new  trial. 
Both  issues  came  on  again  for  trial  at  the  spring  assizes, 
1860,  and  in  both  verdicts  were  rendered  in  favour  of 
Messrs.  Burton  &  Sadlier.  Applications  were  again  made 
for  a  new  trial,  which  rules  were  ultimately  discharged.— 
See  Burton  v.  Bellhouse,  20  U.  C.  R.  60. 

The  Chief  Justice,  who  made  the  interpleader  orders,  was 
applied  to  for  the  purpose  of  disposing  of  the  costs  of  the 
issues  and  different  proceedings  under  the  orders,  but 
entertaining  some  doubts  as  to  the  proper  order  to  make, 
and  whether  it  was  discretionary  with  the  judge  to  make 
such  order  as  to  him  seemed  to  be  right  according  to  the 
facts  of  the  case  as  proved  at  the  two  trials,  he  referred 
the  parties  to  the  court. 

Accordingly  in  Hilary  Term  last  JacTcson  obtained  a  rule 
nisi  calling  upon  the  plaintiff,  Bellhouse,  and  each  of  the 
sheriffs  to  shew  cause  why  Messrs.  Burton  &  Sadlier  should 
not  have  their  costs  of  the  issue,  and  otherwise  attendant 
thereon,  and  of  the  various  proceedings. 


During  this  term  MacLennan  shewed  causp,  citing  Rex.  y. 
The  Lord  of  the  Umm  of  Oundle,  1  A.  &  E.  299 ;  Rex, 
70  VOL.  XX. 
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V.  Round,  4  A.  &  E.  139 ;  Rex  v.  Commissioners  of  the 
Thames  and  Isis  Navigation,  5  A.  &  E.  817  ;  Regina  v.  The 
Justices  of  Surrey,  9  Q.  B.  37 ;  Tapping  on  Mandamus,  416; 
Regina  v.  Mayor  of  Lichfield,  6  Jur.  624 ;  Consol.  Stats.  U. 
C,  ch.  30. 

Uccles,  Q.  C,  supported  the  rule,  citing  Lewis  v.  Holding, 
2  M.  &  Gr.  875 ;  Melville  v.  Smark,  3  M.  &  Gr.  57:  Bowen 
V.  Bramidge,  2  Dowl.  213;  Janes  v.  Whitbread,  11  C.  B. 
419;  Regina  v.  Kelsey,  20  L.  J.  Q.  B,  283;  Dempsey  v. 
Caspar,  1  P.  R.  134. 

McLean,  J. — By  the  9th  section  of  chapter  30,  CQnsoli- 
dated  Statutes  of  Upper  Canada,  it  is  declared,  (as  in  7  Vic, 
ch.  30,  sec.  6,)  that  the  costs  of  all  such  proceedings,  that  is 
^the  costs  of  all  proceedings  authorised  by  the  preceding 
sections,  shall  be  in  the  discretion  of  the  court  or  judge. 
Then  the  question  is  in  what  manner  that  discretion  must  bo 
exercised  in  the  present  case.  The  whole  property  claimed 
has  been  decided  to  belong  to  the  plaintiff  in  the  interpleader 
cases,  and  therefore  there  is  no  occasion  for  exercise  of  the 
same  discretion  as  in  the  case  of  Lewis  v.  Holding,  (2  M.  & 
Gr.  875,)  where  the  court  gave  neither  party  the  general 
costs  of  the  issue,  nor  the  costs  of  the  rule,  but  gave  to  each 
such  portion  of  the  costs  as  applied  to  the  part  on  which  he 
had  succeeded,  and  allowed  the  claimant  his  costs  of  the 
application  under  the  Interpleader  Act. 

In  the  case  of  Melville  v.  Smark,  (3  M.  &  Gr.  57,)  the 
court  decided  that  the  claimants  of  goods  taken  in  execution 
having  failed  upon  an  issue  directed  to  try  the  validity  of 
the  claim  under  the  Interpleader  Act,  the  proper  course  was 
to  require  them  to  pay  the  costs  of  the  application  and  of 
the  subsequent  proceedings,  and  Tindal,  C.  J.,  in  delivering 
judgment,  said,  "  In  cases  of  interpleader,  the  Court  of 
Chancery  always  requires  the  unsuccessful  party  to  pay  the 
costs.  The  same  course  has  been  adopted  in  practice  in  the  , 
courts  of  common  law,  acting  under  the  late  statutes.  I  see 
no  reason  for  pursuing  a  different  course  when  claimants 
happen  to  be  assignees  of  a  bankrupt."  In  the  case  of  Janes 
V.  Whitbread,  (11  C.  B.  419,)  the  verdict  in  an  interpleader 
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case  being  unsatisfactory,  a  new  trial  was  granted  on  pay- 
ment of  costs.  Maule,  J.,  said  "  The  verdict  was  unques- 
tionably against  the  evidence.  I  see  nothing  to  take  the 
case  out  of  the  general  rule  as  to  costs,  which  applies  as  well 
to  trials  of  interpleader  issues  as  to  any  other  cases." 

The  execution  creditor,  the  plaintiff  in  the  suit  against 
Gunn,  having  caused  property  to  be  seized  which  has  been 
decided  by  several  juries  to  be  the  property  of  Burton  & 
Sadlier,  the  claimants,  and  they  having  been  compelled  to 
proceed  by  the  interpleader  suits  to  establish  their  right  to 
such  property,  and  being  successful  in  that  object,  are  enti- 
tled to  all  costs  to  which  they  have  been  put  in  obtaining 
the  interpleader  orders,  and  all  subsequent  costs  in  the  suits 
instituted  under  the  orders.  But  Bellhouse  having  been 
brought  into  court  on  this  occasion  by  a  summons  issued  at 
the  instance  of  Messrs.  Burton  &  Sadlier,  relating  to  the 
costs,  and  the  question  being  a  new  one  as  to  the  discretion 
of  the  court  or  a  judge  with  reference  to  costs,  and  how 
such  discretion  is  properly  to  be  exercised,  I  think  the  rule 
must  be  made  absolute,  but  without  costs  on  either  side,  on 
this  application,  each  party  paying  their  own  costs. 

BuENS,  J. — The  costs  of  these  cases  must  now  be  very 
considerable,  and  a  matter  of  some  importance,  and  may,  as 
Tindal,  C.  J.,  said  in  Lewis  v.  Holding,  (2  M.  &  Gr.  875,) 
be  divided  into  three  descriptions — costs  incurred  before  the 
issues  were  ordered,  and  attendant  upon  the  exercise  of  the 
sheriff's  duty  upon  the fi,  fa.,  costs  of  the  trial  of  the  issues 
and  consequent  thereon,  and  costs  of  the  subsequent  appli- 
cations. 

The  question  is  whether  the  power  of  the  court  or  a  judge, 
under  the  provisions  of  the  Interpleader  Act,  ch.  30,  of  the 
Consolidated  Acts  of  Upper  Canada,  is  or  not  discretionary 
over  all  these  costs.  With  respect  to  the  costs  of  the  inter- 
pleader rule  there  can  be  no  question,  but  a  question  has 
been  made  as  respects  the  costs  of  the  issues  and  attendant 
thereon.  Messrs.  Burton  &  Sadlier,  as  plaintiffs  in  the 
issues,  claim  to  be  allowed  those  costs  on  the  general  princi- 
ple of  law  that  the  successful  party  is  entitled  to  be  paid  his 
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taxable  costs  as  in  any  ordinary  case,  and  that  these  being 
interpleader  issues  makes  no  difference ;  while,  on  the  other 
hand,  Bellhouse  contends  the  court  or  a  judge  is  invested 
with  power  to  grant  or  withhold  those  costs  according  as 
the  facts  or  circumstances  of  each  case  may  call  for. 

In  the  case  I  have  already  mentioned,  of  Lewis  v.  Holding, 
Chief  Justice  Tindal  said  he  could  not  consider  an  inter- 
pleader issue  as  in  the  nature  of  an  action  of  trover,  in 
which  by  the  strict  rule  of  law,  founded  upon  the  Statute  of 
Gloucester,  the  plaintiff  is  entitled  as  of  right  to  the  costs  of 
the  cause  if  he  succeeds  as  to  any  part  of  it,  and  he  thought 
the  court  had  a  more  extended  jurisdiction  under  the  Inter- 
pleader Act  than  under  the  Statute  of  Gloucester.  He 
further  makes  this  observation,  "  It  seems  to  me  tha,t  we 
are  entrusted  with  a  discretion  as  to  costs,  in  the  exercise  of 
which  we  ought  to  be  mainly  guided  by  the  decision  of  the 
jury."  It  must  be  observed  that  the  court  Was  there  dealing 
with  a  case  in  which  the  jury  had  found  that  part  of  the 
property  belonged  to  the  plaintiff  and  part  of  it  to  the  xle- 
fendant.  The  direction  the  court  gave  was  that  the  master 
should  tax  the  bills  of  both  sides  and  then  set  off  the  one 
against  the  other.  In  the  case  before  us  there  can  be  no 
division  as  to  the  costs  of  the  issues,  the  plaintiffs  in  the 
interpleader  issues  having  succeeded  must  get  the  costs  or 
not  at  all. 

In  Janes  v.  Whitbread,  (11  C.  B.  406,)  in  disposing  of 
the  costs  upon  granting  the  new  trial  in  that  case  the  court 
said,  "We  feel  some  difficulty  as  to  the  costs,"  and  Jervis., 
C.  J.,  speaking  of  the  discretionary  authority  of  the  court, 
said  that  he  apprehended  that  power  applied  to  the  costs  of 
the  interpleader  rule  only.  Mr.  Justice  Maule,  who  had 
tried  the  case,  stated  that  the  verdict  was  unquestionably 
against  the  evidence,  but  he  saw  nothing  to  take  the  case 
out  of  the  general  rule  as  to  costs,  which  applies  as  well  to 
interpleader  issues  as  to  any  other  cases  ;  and  the  court 
ordered  the  new  trial  only  on  payment  of  Costs. 

In  Bowen  v.  Bramidge  (2  Dowl.  213,)  the  court  of  exche- 
quer laid  down  the  rule  in  an  interpleader  issue  that  the 
party  who  succeeds  is  entitled  to  the  costs  of  the  action,  and 
the  party  who  fails  must  pay  them. 
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In  the  present  case  Messrs.  Burton  &  Sadlier  succeeded^ 
and  there  is  nothing  to  deprive  them  of  the  rule  thus  stated 
in  Bowen  v.  Bramidge,  unless  the  court  has  the  power  of  dis- 
cretion over  the  costs  of  the  action  as  well  as  the  other  costs. 
I  have  not  been  able  to  find  any  authority  supporting  such  a 
proposition.  I  do  not  think  the  case  of  Lewis  v.  Holding, 
upholds  any  such  view.  The  verdict  was  a  divided  one. 
Each  party  was  right  to  a  certain  extent,  and  the  court  only 
did  what  would  have  been  done  had  there  been  two  issues 
instead  of  one  ;  for  in  the  former  each  successful  party  would 
have  recovered  costs  against  the  other,  and  the  one  judg- 
ment for  costs  might  in  such  case  have  been  set  off  against 
the  other,  but  the  whole  matter  being  disposed  of  by  the  one 
issue,  the  court  applied  the  principle  which  would  have  been 
allowed  in  the  other  case.  Therefore,  instead  of  that  case 
being  an  authority  for  saying  that  a  discretion  is  given  over 
the  costs  of  the  issues  irrespective  of  the. finding  of  the  jury, 
I  think  it  supports  the  general  proposition  that  costs  of  the 
issue  are  awarded  to  the  successful  party. 

The  interpleader  act  was  made  in  relief  of  sheriffs,  and 
the  consequence  is  when  a  claimant  is  brought  before  the 
court  he  is  deprived  of  his  action  against  the  sheriff,  and 
he  is  made  to  join  issue  with  the  execution  creditor  with 
respect  to  his  claim  upon  the  property.  Now,  although  he 
may,  notwithstanding  the  interpleader,  perhaps  bring  his 
action  against  the  execution  creditor  in  some  cases,  where 
the  creditor  is  active  in  setting  the  sheriff  in  motion,  yet  he 
is  deprived  of  any  remedy  against  the  sheriff.  I  can  hardly 
imagine  the  legislature  intended  that  the  claimant  should  be 
subject  to  be  deprived  of  his  costs  of  the  action  which  he  is 
compelled  to  engage  in  for  the  relief  of  the  sheriff.  It  is 
enough  to  deprive  him  of  any  remedy  against  the  sheriff, 
without  also  giving  the  court  a  discretion  to  deprive  him  of 
costs  of  an  action  he  must  go  on  with,  and  if  he  does  not 
must  pay  costs.  To  hold  otherwise,  would  I  think,  be  hold- 
ing that  the  interpleader  act  by  implication  has  repealed  the 
Statute  of  Gloucester  in  such  cases  as  the  present. 

I  am  therefore  of  opinion  that  the  costs  of  the  issues  and 
trial,  with  the  costs  consequent  thereupon,  of  right  should  be 
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paid  by  Bellhouse  to  Messrs.  Eurton  &  Sadlier :  that  the 
cost  incurred  before  the  issues  ordered — that  is  of  the  inter- 
pleader summons  and  consequent  upon  the  sheriff  discharg- 
ing his  duty  with  respect  to  the  property — should  be  paid  by 
Bellhouse ;  and  the  costs  incurred  by  the  parties  since  in 
procuring  the  summons  and  order  in  chambers  as  to  the 
costs,  and  the  costs  of  this  application,  should  be  divided 
between  the  parties— that  is,  each  side  paying  his  and  their 
own  costs.. 


Saulter  v.  Carruthers. 

Aioard— -Compulsory  referenceSetting  aside. 

The  rules  as  to  setting  aside  awards  are  unchanged  by  the  Common  Law 
Procedure  Act,  and  are  the  same  with  respect  to  compulsory  references 
as  to  others. 

The  court  therefore  refused  in  this  case  to  interfere  on  affidavits  tending 
to  shew  that  the  arbitrator  was  mistaken  as  to  the  law  and  fact. 

After  the  service  of  the  writ  upon  the  defendant  in 
this  case,  which  was  specially  endorsed,  the  plaintiff 
applied  in  chambers  to  have  the  matter  referred  to  an 
arbitrator.  The  Chief  Justice  of  this  court  on  the  22nd  of 
January,  1861,  made  an  order  referring  the  action,  and  all 
matters  in  dispute,  both  at  law  and  in  equity,  to  the  late 
W.  A.  Campbell,  Esq.  After  taking  a  great  deal  of 
evidence,  Mr.  Campbell  made  his  award  on  the  17th  of 
April,  1861.  Proceedings  were  stayed  upon  it  to  give  the 
defendant  an  opportunity  to  move  to  set  it  aside. 

Magrath  during  last  term  obtained  a  rule  from  the  Prac- 
tice Court,  returnable  in  this  court,  to  shew  cause  why  the 
award  should  not  be  set  aside.  The  rule  was  a  very  long 
one,  but  the  objections  taken  were  in  substance  these: — that 
the  arbitrator  exceeded  his  authority ;  that  the  award  was 
bad,  unjust,  erroneous,  and  the  amount  found  due  the  plaintiff 
was  excessive ;  that  the  arbitrator  acted  partially,  and  with 
gross  ignorance  of  the  law  of  evidence,  and  of  the  law  as 
applied  to  the  facts  of  the  case.  Various  affidavits  were 
filed,  and  attached  thereto  was  the  original  evidence  taken 
down  by  Mr.  Campbell. 
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Bell  shewed  cause,  and  filed  affidavits  in  reply,  one  of 
which  was  made  by  Mr.  Campbell. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

We  have  very  carefully  read  all  the  affidavits  on  both 
sides,  and  also  the  whole  of  the  evidence  as  taken  by  Mr. 
Campbell.  The  latter  we  did  with  a  view  of  ascertaining 
whether  the  charges  made  in  the  rule  against  the  arbitrator 
had  any  foundation,  because  the  argument  in  this  cause 
for  introducing  all  the  various  grounds  stated  in  the  rule  is 
based  upon  the  fact  that  this  was  a  compulsory  reference, 
and  therefore  it  should  be  open  to  a  party  to  complain  of  an 
award,  under  such  circumstances,  in  as  full  and  ample  a 
manner  as  he  could  do  in  applying  to  the  court  for  relief 
against  a  verdict. 

We  find  the  contest  between  the  parties  chiefly  was 
whether  the  plaintiff  was  a  partner  with  the  defendant  in 
certain  contracts  for  constructing  drains  and  paving  the 
streets  of  Toronto.  The  arbitrator  thought  he  was  such 
partner,  and  found  that  there  was  due  from  the  defendant 
to  the  plaintiff  £334  16s.  Id.,  which  he  ordered  defendant 
to  pay. 

We  do  not  find  any  ground  for  saying  that  the  arbitrator 
exceeded  his  authority.  By  the  order  referring  the  matters 
to  him,  he  was  clothed  with  authority  to  investigate  and 
decide  upon  all  matters  in  dispute,  both  legal  and  equitable. 
The  costs  of  the  reference  and  award  were  placed  at  his 
disposal,  and  by  the  award  he  has  disposed  of  them.  We 
can  discover  no  ground  for  imputing  partiality,  and  we  must 
say  that  upon  the  merits  of  the  question  of  partnership 
between  the  plaintiff  and  the  defendant,  though  it  is  quite 
unnecessary  to  express  any  opinion  about  it,  we  are  rather 
disposed  to  think  the  arbitrator  was  right,  and  if  so,  then 
the  defendant  was  rightly  charged  with  a  portion  of  the 
money  paid  by  the  corporation  of  Toronto  to  the  defendant, 
for  rescinding  the  contracts  in  respect  of  the  drains. 

But  irrespective  of  the  merits  of  the  case,  either  upon  the 
question  of  partnership  or  of  the  amount  which  should  prove 
$0  be  due  upon  taking  the  accounts,  we  think  it  is  clearly  a 
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case  not  coming  within  our  jurisdiction.  The  case  of  Hodg- 
kinson  v.  Fernie,  (3  C.  B.  N.  S.  189,)  is  an  important  ease 
upon  the  point,  for  that  shews  that  the  effect  of  the  new 
provisions,  with  respect  to  the  power  given  to  the  court  to 
refer  a  case  back  to  the  arbitrator,  has  not  altered  the  law 
which  governed  the  courts  in  dealing  with  awards,  where  are 
brought  in  question  matters  of  law  or  fact,  with  a  view  to  set 
them  aside,  save  the  few  upon  which  courts  have  acted. 
As  observed  by  CooMurn,  C.  J.,  the  defendant  might,  if  he 
desired  to  have  any  question  of  law  submitted  to  the  court, 
have  called  upon  the  arbitrator  to  state  a  special  case  in  his 
award  for  the  opinion  of  the  court,  or  the  order  referring 
the  matter  to  the  arbitrator  might  have  provided  for  it 
being  obligatory  on  the  arbitrator  to  do  so.  The  162nd 
section  of  the  Common  Law  Procedure  Act  of  the  Consoli- 
dated Acts  is  similar  to  the  English  act. 

The  only  question  remaining  is  whether  there  is  to  be  any 
different  rule  with  respect  to  awards  made  under  a  com- 
pulsory reference,  as  this  was,  from  those  made  under  a 
reference  by  consent.  In  Hodge  v.  Burgess,  (3  H.  &  N. 
293,)  the  Court  of  Exchequer  has  decided  that  under  a  com- 
pulsory reference  there  is  no  difference.  The  point  taken 
against  the  award  in  that  case  was,  just  as  in  this,  that  the 
arbitrator  had  decided  the  matter  referred  to  him  contrary 
to  law  and  fact.  The  163rd  and  164th  sections  of  our 
Common  Law  Procedure  Act,  of  the  Consolidated  Acts,  are 
precisely  like  the  7th  and  8  th  sections  of  the  English  act 
of  J  854.  As  Martin,  B.,  observed,  "  It  is  true  that  arbir 
trators  may  commit  error,  but  we  must  contrast  the  one  evil 
with  the  other,  and  the  evil  of  having  innumerable  applica- 
tions to  set  aside  awards  would  far  exceed  the  evil  of  m 
occasional  wrong  decision." 

The  rule  must  be  discharged  with  costs. 

Rule  discharged. 
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Bradley  and  Rows  v.  Terryy 

Ejeciment'^Several  plainiiffs'^Proof  of  title.. 

In  ejectment  vhere  there  are  several  plaintiffs  claiming  each  an  tindivided 
interest.,  it  is  not  necessary  that  they  should  prove  a  joint  title,  or 
any  privity  between  them,  but  they  may  maintain  a  joint  action  upon 
separate  titles. 

This  was  an  action  of  ejectment  for  lot  20,  in  the  7th 
concession  of  Alnwick.  The  plaintiffs  claimed  by  several 
titles,  each  an  undivided  one-half.  The  defendant  claimed 
under  a  deed  from  Robert  Brope,  the  patentee,  and  upon 
the  evidence,  which  it  is  immaterial  to  report,  the  jury 
found  for  the  plaintiffs,  upon  the  ground  that  that  con- 
veyance was  fraudulent.  At  the  trial  it  was  objected  that 
the  plaintiffs  could  not  maintain  a  joint  action,  as  they 
claimed  under  several  titles;  and  that,  if  entitled  to  re- 
cover, each  must  bring  an  action  for  his  undivided  half. 

Leave  was  reserved  to  move  for  a  nonsuit  upon  this 
ground,  and  Eccles,  Q.  C,  obtained  a  rule  nisi  accordingly, 
or  for  a  new  trial  upon  the  evidence,  and  upon  affidavits. 

C.  Patterson  shewed  cause,  citing  Coltman  v.  Brown, 
16  U.  C.  R.  133. 

McLean,  J. — Mr.  Eccles  contended  that  the  plaintiffs 
could  not  maintain  a  joint  action  on  separate  titles,  though 
they  hold  each  an  undivided  interest  in  the  land.  No  doubt 
either  of  the  plaintiffs  could  bring  an  action  for  his  indi- 
vidual undivided  portion,  but  that  could  only  have  the  efi'ect 
of  removing  the  defendant  from  an  undivided  half,  and 
letting  the  one  suing  come  in  with  the  defendant  into  pos- 
session;  but  the  object  being  to  remove  the  defendant  from 
the  premises,  if  the  plaintiffs  shew  together  an  interest 
which  covers  the  whole  land,  I  cannot  see  why  they 
should  not  join  in  an  action  which  will  enable  them  to 
recover  the  whole  instead  of  each  being  obliged  to  have 
recourse  to  a  several  action,  a  recovery  in  which  by  each 
would  only  have  the  effect  of  placing  them  in  the  position  of 
tenants  in  common  on  the  premises. 

As  to  the  title  under  whick  the  defendant  claims  from 
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Drope,  there  was  certainly  very  strong  evidence  to  shew 
that  it  was  fraudulent,  and  given  for  the  purpose  of  delaying 
the  creditors  of  Drope.  The  dealing  of  the  defendant  and 
Drope  with  the  lands  after  the  execution  of  the  deed,  and 
their  statements  and  declarations  to  some  of  the  witnesses 
who  were  examined  on  the  trial,  were  such  as  to  satisfy  the 
jury  that  defendant's  title  was  fraudulent  when  given,  and 
that  the  sole  object  of  it  was  to  defeat  and  defraud  creditors. 

The  affidavits  of  defendant  and  Drope  do  not  materially 
change  the  aspect  of  the  case,  and  even  if  they  did  the 
defendant  cannot  be  a  witness  in  his  own  behalf,  should  a 
new  trial  be  granted. 

I  think  the  jury  came  to  a  correct  conclusion  on  the  evi- 
dence, and  that  the  verdict  should  not  be  set  aside,  especially 
as  the  defendant  may,  if  he  thinks  proper,  bring  another 
action,  and  bring  forward  any  other  testimony  which  he  may 
be  able  to  produce  in  support  of  the  validity  and  honesty  of 
his  own  title.    The  rule  must  be  discharged. 

Burns,  J. — With  respect  to  the  point  raised  at  nisi 
prius,  and  reserved  as  ground  of  nonsuit,  namely,  that 
plaintiffs  in  ejectment  should,  as  in  cases  of  assumpsit,  debt, 
&c.,  prove  some  joint  title,  or  connected  with  each  other  in 
some  way,  as  joint  tenants  or  tenants  in  common,  &c., — it  is 
the  first  time  I  have  heard  such  a  point  raised.  In  the  old 
form  of  ejectment  the  declaration  contained  several  demises 
whenever  it  became  necessary  to  rely  upon  different  chains 
of  title,  and  it  is  contended  that  the  effect  of  the  alteration 
of  the  form  of  the  action  of  ejectment  is  to  alter  the  law, 
and  render  it  necessary  that  plaintiffs  should  have  a  joint 
interest.  However,  a  little  reflection  upon  the  words  of  the 
act  of  parliament  must  dissipate  that  idea.  The  form  of 
the  writ  given  in  the  ejectment  act  is  this,  to  the  possession 
whereof  A.,  B.,  and  C,  some  or  one  of  them,  claim  to  be," 
&o.,  and  the  writ  in  this  action  is  so  framed.  The  21st  sec- 
tion enacts  that  "  the  question  at  the  trial  shall  be  whether 
the  statement  in  the  writ  of  the  title  of  the  claimants  is  true 
or  false,  and  if  true,  then  which  of  the  claimants  is  entitled, 
and  whether  to  the  whole  or  part,"  &c. 


FOLWELL  V.  HYDE  ET  AL. 


566 


Proof  of  a  sufficient  title  in  any  one  or  more  of  the 
claimants  will  support  the  action,  either  for  the  whole  or  for 
part  of  the  property,  according  to  the  evidence.  Doe  dem. 
Kowlandson  v.  Wainwright,  (5  A.  &  E.  520.)  See  Cole  on 
Ejectment,  285,  286. 

I  have  examined  the  evidence  given  at  the  trial,  and  upon 
that  the  question  was  whether  the  deed  under  which  the 
defendant  claimed  from  the  grantee  of  the  Crown  was  or 
not  fraudulent  as  against  creditors,  being  made,  as  contended, 
without  consideration.  The  jury  so  found,  and  I  think  the 
evidence  justified  that  finding.  The  affidavits  do  nothing 
more  on  the  part  of  the  defendant  than  state  that  he  thinks 
if  he  had  a  new  trial  he  would  be  better  able  to  shew  by 
some  old  scraps  of  accounts,  which  he  says  was  his  mode  of 
keeping  accounts,  for  he  kept  no  books,  that  the  person  who 
conveyed  him  the  land  was  indebted  to  him  at  the  time  of 
the  conveyance.  That  person  was  examined  as  a  witness  at 
the  trial  as  to  the  state  of  the  accounts.  If  the  defendant 
thinks  he  can  make  out  a  good  title  and  sustain  his  deed,  he 
may  bring  another  ejectment  and  thus  test  it,  but  I  think 
this  rule  should  be  discharged. 

Rule  discharged. 


FoLWELL  V.  Hyde  and  Caslor. 

Joint  and  several  promissory  note — Arbitration  as  to  one  maker — Pleading. 

In  ati  action  against  the  makers  of  a  joint  and  several  note  payable  to  R.or 
bearer,  one  defendant  allowed  judgment  to  go  by  default,  and  the  other 
pleaded,  that  after  the  note  fell  due,  and  while  it  was  in  R's  hands,  certain 
disputes  arose  between  R.  and  this  defendant,  respecting  this  note  among 
other  matters,  which  were  submitted  to  arbitration ;  that  the  arbitrators 
awarded  that  the  defendant  should  pay  R.  a  sum  named,  and  that  he  and 
Ro  should  execute  mutual  releases ;  and  that  the  plaintiff  took  the  note 
after  it  fell  due,  with  notice  of  these  facts*  At  the  trial  the  submission  and 
award  were  proved,  and  that  the  plaintiff  was  present  at  the  arbitration : 
that  the  note  was  disallowed  to  R.,  because  this  defendant,  being  a  snrety 
only  for  the  other  maker,  had  been  discharged  by  giving  time ;  and  that 
the  plaintiff  then  stated  that  he  had  no  claim  upon  the  note. 

Held,  that  the  note  being  several,  the  plea  was  good,  though  the  action  was 
against  two  defendants,  and  the  award  related  to  one  only ;  that  it  was 
unnecessary  to  aver  performance  of  the  award ;  and  that  defendant  wa» 
entitled  to  a  verdict. 

The  plaintiff  commenced  this  suit  against  the  defendants 
by  a  writ  of  summons  against  them  jointly^  on  the  9th  day 
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of  March,  1861,  endorsed  according  to  the  Common  Law 
Procedure  Act  of  1856,  setting  forth  the  particulars  of  the 
plaintiff's  claim,  .-6112  19s.,  being  the  balance  due  on  a 
promissory  note  for  .£243  3s.,  dated  the  13th  of  December, 
1855,  made  by  the  defendants  jointly  and  severally,  with 
interest. 

The  defendant  Hyde,  as  appeared  on  the  record,  did  not 
appear  to  the  said  writ,  and  judgment  had  been  signed 
against  him,  and  the  plaintiff  declared  against  the  other 
defendant,  Hiram  Oaslor,  who  had  appeared  to  the  said 
writ,  for  that  he,  the  said  Hiram  Caslor,  and  the  said  John 
C.  Hyde,  on  the  13th  of  December,  1855,  by  their  joint  and 
several  promissory  note  now  overdue,  promised  to  pay  to 
Christopher  Row,  or  bearer,  .£243  3s.,  currency,  with  in- 
terest, and  the  plaintiff  afterwards  became  the  bearer  thereof? 
but  the  defendant  did  not  pay  a  large  sum,  parcel  of  the 
said  money,  to  wit  the  sum  of  £122  19s.,  and  the  interest 
accruing  due  on  the  said  sum  of  £243  3s.,  from  the  13th  of 
December,  1858,  to  the  11th  day  of  March,  1859,  and  on 
the  said  sum  of  £122  193.,  from  the  said  11th  day  of 
March,  1859. 

And  for  money  payable  by  the  defendant  to  the  plaintiff  on 
an  account  stated  between  them,  and  the  plaintiff  claimed 
£250. 

The  defendant  Hiram  Caslor,  for  a  plea  to  the  first  count, 
said  that  the  promissory  note  in  the  declaration  mentioned 
was  made  by  defendants,  payable  to  Christopher  Row,  in 
the  declaration  mentioned,  or  bearer,  and  was  delivered  to 
the  said  Christopher  Row,  who  then  became  and  was  the 
lawful  holder  thereof:  that  after  the  said  note  became  due 
the  said  Christopher  Row  was  the  lawful  holder  thereof, 
and  before  the  commencement  of  this  suit  certain  differences 
respecting  certain  moneys  alleged  by  the  said  Christopher 
Row  to  be  due  to  him,  the  said  Christopher  Row,  from  the 
said  Hiram  Caslor,  and  respecting  certain  claims  made  by 
the  said  Christopher  Row  against  the  said  Hiram  Caslor, 
and  respecting  certain  moneys  alleged  by  him,  the  said 
Hiram  Caslor,  to  be  due  to  him,  the  said  Hiram  Caslor, 
from  the  said  Christopher  Row,  an4  res|)ectiag  eertaia 
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claims  made  by  the  said  Hiram  Caslor  against  the  said 
Christopher  Row,  and  were  then  depending  between  the 
said  Christopher  Row  and  the  said  Hiram  Caslor,  and 
among  other  matters  respecting  the  said  promissory  note,  and 
they  then  mutually  submitted  themselves  to  refer  and  did 
then  refer  the  said  matters  in  difference  to  the  award,  order 
and  arbitrament  of  Henry  Rutledge,  James  Anderson,  and 
William  Harris,  and  agreed  that  the  decision  of  the  said 
arbitrators  should  be  final,  so  as  the  said  award  should  be 
made  in  writing  under  their  hands  and  seals,  or  the  hands 
and  seals  of  any  two  of  them,  ready  to  be  delivered  to  the 
parties,  or  such  as  should  desire  the  same,  on  or  before  the 
first  day  of  March  then  next :  that  afterwards,  on  the  day 
and  year  last  aforesaid,  in  consideration  that  the  said  Hiram 
Caslor  had  then  promised  the  said  Christopher  Row  to  per- 
form and  fulfil  the  said  award  in  all  things  to  be  contained 
therein  on  the  part  of  the  said  defendant  to  be  performed 
and  fulfilled,  he,  the  said  Christopher  Row,  then  promised 
the  defendant  and  agreed  to  perform  and  fulfil  the  said 
award  in  all  things  to  be  contained  therein  on  his  part  to  be 
performed  :  that  the  said  Henry  Rutledge,  James  Anderson, 
and  William  Harris  having  respectively  taken  upon  them- 
selves the  burden  of  the  said  arbitration,  and  having  duly 
considered  the  subject  matters  in  difference  between  the  said 
Hiram  Caslor  and  the  said  Christopher  Row,  among  which 
was  the  said  promissory  note,  the  said  James  Anderson  and 
William  Harris,  two  of  the  said  arbitrators,  did  then  mak^ 
and  publish  their  award  in  writing,  under  their  hands  and 
seals,  of  and  concerning  the  premises,  ready  to  be  delivered 
to  the  said  parties,  and  did  thereby  award  and  order,  among 
other  things,  that  the  said  Hiram  Caslor  should  pay  to  the 
said  Christopher  Row  the  sum  of  $6^  20c.,  and  also  should 
pay  the  sum  of  $32  in  full  satisfaction  of  all  costs,  charges 
and  expenses  incurred  in  consequence  of  the  said  arbitra- 
tion ;  and  that  the  said  Hiram  Caslor  and  Christopher  Row 
should  deliver  each  to  the  other  mutual  and  general  releases 
of  all  actions,  cause  and  causes  of  action j  suits,  contentions, 
claims  and  demands  whateverj  for  or  by  reason  of  any  mat- 
ter, cause  or  thing  up  to  the  date  of  the  said  submission :  that 
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after  the  said  promissory  note  became  due,  and  after  the 
said  submission  to  arbitration,  and  after  the  making  of  the 
said  award,  the  said  Christopher  Row  delivered  the  said 
promissory  note  over  to  the  plaintiff,  who  took  the  same  with 
notice  of  the  premises. 

To  the  second  count  the  defendant  Hiram  Caslor  pleaded 
never  indebted  as  alleged.  The  plaintiff  took  issue  on  these 
pleas,  and  the  case  was  tried  before  Mr.  Justice  Richards^ 
at  Barrie. 

On  the  trial,  the  bond  of  submission  between  Chris- 
topher Row  and  the  defendant  Caslor,  dated  the  30th 
of  January,  1861,  in  a  penalty  of  $4,000,  was  produced, 
conditioned  that  if  the  said  Christopher  Row  should  well 
and  truly  submit  to  the  decision  and  award  of  Henry 
Rutledge,  James  Anderson,  and  William  Harris,  of  the 
village  of  Streetsville,  parties  named,  selected  and  chosen 
arbitrators,  as  well  by  and  on  the  part  and  behalf  of  the 
said  Christopher  Row  as  of  the  said  Hiram  Caslor,  to 
arbitrate,  award,  order,  judge  and  determine  of  and  con- 
cerning all  and  all  manner  of  actions^  causes  of  action, 
suits,  controversies,  claims  and  demands  whatsoever  now 
pending,  existing  or  held  by  and  between  the  said  parties, 
providing  the  said  award  be  made  in  writing  under  the 
hands  and  seals  of  the  said  Henry  Rutledge,  James  Ander- 
son, and  William  Harris,  or  any  two  of  them,  and  ready  to 
be  delivered  to  the  said  parties,  or  such  of  them  as  should 
desire  the  same,  on  or  before  the  first  day  of  March  next 
ensuing,  then  the  said  obligation  to  be  void,  otherwise  to  be 
and  remain  in  full  force  and  virtue ;  and  the  said  Chris- 
topher Row  thereby  consented  and  agreed  that  judgment  in 
the  Court  of  Queen's  Bench  should  be  rendered  upon  the 
award,  to  the  end  that  all  matters  in  controversy  between 
the  said  parties  might  be  finally  concluded. 

One  of  the  arbitrators  who  made  the  award  was  examined 
as  a  witness,  and  declared  that  Row  claimed  the  balance  due 
on  the  note  to  be  allowed  to  him :  that  the  note  was  not 
produced  at  the  time  to  the  arbitrators,  being  then  in  the 
hands  of  a  Mr.  Todd  at  Brampton,  who  wished  to  use  it  as 
ft  meajas  of  making  defendant  vote  in  a  particular  way  in 
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the  selection  of  a  county  town.  Folwell  at  the  same  time 
produced  a  copy  of  the  note  which  he  had  taken,  and 
declared  that  he  had  no  claim  on  the  original  note  :  that  he 
had  nothing  to  do  with  it.  Row  afterwards  got  the  note 
and  produced  it  to  the  arbitrators,  but  the  amount  was  not 
allowed  to  him  by  the  arbitrators,  because  the  defendant 
Caslor  was  only  a  surety  for  Hyde,  and  time  had  been 
given  at  various  periods,  and  the  payment  extended  to 
Hyde  by  Row  on  consideration  of  payment  of  interest. 

Upon  the  evidence  the  learned  judge  told  the  jury  that  if 
at  the  time  of  the  submission  and  award  the  note  was  the 
property  of  Row,  the  award  of  the  arbitrators,  which  had 
also  been  put  in  evidence,  was  conclusive,  and  that  defend- 
ant, having  got  the  note  since  with  notice,  took  it  subject  to 
the  equities  under  which  Row  held  it. 

M.  C.  Cameron  objected  that  the  plea  must  aver  perform- 
ance of  the  award,  and  that  as  the  note  was  for  a  joint  and 
several  debt,  it  did  not  come  within  the  submission.  The 
learned  judge  reserved  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him  for  £142  17s.  6d.,  if  the  court  should 
be  of  opinion  that  he  was  entitled  to  recover,  the  court  to 
draw  any  inferences  the  same  as  a  jury.  A  verdict  was 
rendered  for  the  defendant. 

Beaty  obtained  a  rule  calling  on  the  defendant  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  ver- 
dict entered  for  the  plaintiff  for  the  sum  of  <£142  17s.  6d., 
pursuant  to  leave  reserved  at  the  trial,  on  the  ground  that 
the  said  note  was  not  arbitrated  upon,  and  could  not  have 
been,  as  alleged  in  the  plea  in  this  cause,  because  the  sub- 
mission was  between  the  said  defendant  Caslor  and  one 
Christopher  Row  alone,  and  the  note  was  a  joint  note  of  the 
defendants;  and  that  an  award  between  different  parties 
other  than  those  to  this  suit  could  not  be  set  up  herein  as  an 
answer  to  this  action ;  that  performance  of  the  award  was 
not  shewn,  and  that  the  plea  did  not  answer  the  whole  of 
the  action.  Or  why  judgment  non  obstante  veredicto  should 
not  be  entered  for  the  plaintiff,  on  the  ground  that  the  plea 
confessed  the  plaintiff's  action  and  did  not  aver  performance 
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of  - the  award,  and  on  the  ground  that  the  plea  did  not  answer 
the  whole  declaration,  an  amount  being  admitted  to  be  due. 

McMichad  shewed  cause,  and  cited  Melville  v.  Carpenter, 
11  U.  G.  133. 

Beaty  supported  the  rule,  citing  Allen  v.  Milner,  2-  Cr.  k- 
J;  47;  Watson  on  Axb.  252,  250  ;  Bullen  &  Leake  PreC.  m 

McLean,  J. — The  objections^  to  the  verdict  urged  in.  the*., 
plaintiff's  rule,  and  the  application  to  enter  a  verdict  for  the- 
plaintiff  non  ohstante  veredicto  appear  to  me  not  tenable. 

The  note  being  a  several  note,  the  payee  or  holder  had- a 
right  to  look  to  and  bring  an  action  against  either  of  the- 
makers,  and  he  might  have  brought  a  several  action  against 
each  at  the  same  time ;  and  though  he  could  sue  them  jointly 
and  make  both  answerable  in  the  same  action,  neither  of  the 
several  actions  would  be  a  bar  to  the  other,  and  two  distinct 
judgments  might  be  obtained  for  the  same  specific  amount, 
on  the  same  identical  note.  That  shews  that  as  to  each  of 
the  makers  the  debt  was  an  individual  debt,  with  respect  to 
which  each  was  at  liberty  to  make  the  best  arrangement  he 
could.  If  Caslor,  the  defendant,  had  been  sued  alone  by 
Row  before  the  award,  he  would  have  a  right  to  refer  the 
suit  to  arbitration,  and  an  award  in  his  favour  would  be  con- 
clusive as  between  him  and  Row.  Why  then  should  he  not 
be  equally  at  liberty  to  refer  the  subject  matter  of  that  suit 
to  arbitration  before  action  brought  ?  The  fact  of  another 
person  being  liable  also  for  the  same  amount  could  not  debar 
him,  or  deprive  him  of  the  right  of  submitting  to  arbitration 
a  debt  existing  against  him  for  which  he  was  liable  to  be  sued 
jointly  or  severally.  The  defendant  Caslor  did  what  he  had 
a  right  to  do  with  respect  to  the  note  which  the  plaintiff  now 
claims  to  recover  against  him  as  the  bearer  and  payee. 
That  the  submission  embraces  that  note  as  a  cause  of 
action  there  can  be  no  doubt,  because  at  the  arbitration 
Row  urged  on  the  arbitrators  his  right  to  recover  the  balance 
due,  and  the  plaintiff  then  admitted  that  he  had  no  claim 
whatever  on  the  note,  and  appeared  to  be  desirous  that  the 
award  should  be  made  in  favour  of  Row  for  the  amount.  The 
arbitrators  however  did  not  allow  in  favour  of  Row  any  but  a 
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small  amount  of  the  claim  brought  forward  by  him.  By 
their  award,  bearing  date  the  26th  of  February,  1861,  they 
awarded  that  Caslor  should  pay  to  Row  the  sum  of  $65.20 
as  damages,  and  the  sum  of  $32  in  full  satisfaction  of  all  the 
costs,  charges  and  expenses  incurred  by  or  in  consequence 
of  the  said  arbitration.  And  then  they  awarded  that  E-ow 
and  defendant  Caslor  should  within  twenty  days  from  the 
date  of  their  award  seal  and  execute  to  each  other  mutual 
and  general  releases  of  all  actions,  cause  and  causes  of 
action,  suits,  controversies,  claims  and  demands  whatsoever, 
for  or  by  reason  of  any  matter,  cause  or  thing,  up  to  the 
date  of  the  said  bond  of  arbitration. 

That  award  puts  an  end  to  the  right  of  Row  as  the  holder 
of  the  note  on  which  this  action  is  brought  ever  to  sue 
Caslor  upon  it,  but  does  not  and  cannot  interfere  with  the 
right  to  recover  against  Hyde,  whose  personal  responsibility 
is  admitted  by  his  not  entering  any  appearance  in  this  suit. 
Caslor  does  not  in  his  plea  confess  any  right  in  Row  or  in 
this  plaintiff  to  sue  him  on  the  note.    He  merely  alleges 
that  while  Row  held  the  note  there  were  various  differences 
existing  between  them,  one  of  which  was  this  note :  that 
they  entered  into  bonds,  and  agreed  to  refer  and  did  refer 
these  differences  to  certain  persons  as  arbitrators:  that 
these  persons  did  arbitrate  on  the  matters  in  dispute,  and 
made  their  award ;  and  he  states  what  that  award  was,  and 
that  after  the  making  of  the  said  award  the  then  holder  of 
the  note,  who  had  entered  into  the  arbitration  respecting  it, 
transferred  and  delivered  the  said  note  to  the  plaintiff, 
Folwell,  who  had  full  knowledge  and  notice  of  the  premises. 
That  is  a  good  answer  to  this  action,  for  though  Row  at  the 
time  he  delivered  the  note  to  the  plaintiff  could  recover  the 
amount  awarded  in  an  action  on  the  award,  he  could  not 
himself  sue  or  give  a  right  to  another  by  the  mere  delivery 
of  the  note  to  recover  in  an  action  on  that  note  the  balance 
remaining  unpaid  on  it.    Whatever  Caslor  owed  to  Row 
could  only  after  the  making  of  the  award  be  recovered  in  an 
action  on  that  instrument,  and  he  could  not  invest  the 
plaintiff  with  any  power  to  sue  on  the  note  when  he  could 
not  do  so  himself. 
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The  plaintiff's  counsel  contend  that  the  plaintiff  has 
a  right  to  recover  because  a  sum  is  shewn  to  be  due  on 
an  award,  and  performance  of  the  award  is  not  averred. 
The  performance  or  non-performance  of  the  award  to 
Eow,  who  alone  is  entitled  to  demand  the  money  payable  by 
Caslor,  cannot  affect  the  plaintiff's  right  in  this  action,  or  the 
defendants'  liability.  If  the  plaintiff  on  receiving  the  note 
from  Row  after  the  award  had  gone  to  Caslor,  and  demanded 
the  amount  awarded  as  still  payable  on  the  note,  and  Caslor 
had  paid  that  amount  to  the  plaintiff,  I  apprehend  that  such 
payment  could  be  no  bar  to  an  action  on  the  award  at  the 
suit  of  Row  against  Caslor.  The  delivery  of  the  note  to  the 
plaintiff  would  give  him  a  right  to  recover  any  balance 
due  against  Hyde,  but  the  plaintiff  taking  it  with  notice 
that  Row,  the  former  holder,  had  arbitrated  with  Caslor 
respecting  it,  and  that  the  claim  on  the  note  against  Caslor 
had  resolved  itself  into  the  shape  of  an  award  which  Row 
alone  could  enforce,  must  be  barred  from  recovering  as 
against  him  on  the  note. 

The  case  of  Gascoyne  v.  Edwards,  (1 Y.  &  J.  19,)  shews  that 
arbitrament  without  performance  of  the  award  is  a  good  plea 
where  the  parties  have  mutual  remedies,  and  I  think  there 
can  be  no  doubt  that  the  parties  to  the  award  have  mutual 
remedies  on  their  respective  bonds  of  submissian.  The 
plaintiff  of  course  can  derive  no  advantage  from  the  refer- 
ence. If  the  award  were  not  a  bar  to  his  recovery,  then  he 
would  be  entitled  to  recover  the  whole  sum  of  X142  17s.  6d., 
though  the  arbitrators  have  found  that  the  defendant  Caslor 
should  pay  $65  and  the  costs  of  the  reference.  It  appears 
to  me  quite  clear  that  this  rule  must  be  discharged  with  costs. 

Burns,  J. — ^With  respect  to  the  objection  raised  by  the 
plaintiff  that  the  plea  is  bad,  because  the  submission  and 
award  shewn  is  that  of  one  defendant  alone,  whereas  the 
action  is  against  two  defendants  on  the  note  sued  on,  we 
must  bear  in  mind  the  note  is  several  as  well  as  joint,  and 
under  these  circumstances  each  of  the  parties  might  refer 
his  indebtedness  or  liability  on  the  note  to  arbitration  with- 
out joining  the  other. 
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With  respect  to  the  necessity  of  averring  performance  of 
the  award  in  the  plea  in  order  to  bar  the  action  on  the  note, 
the  plaintiff  relies  chiefly  on  the  case  of  Allen  v.  Milner,  (2 
Cr.  &  J.  49.)  There  the  court  said  we  must  look  at  the  plead- 
ings and  how  the  question  arises.  In  the  case  cited  a 
special  demurrer  was  put  in  to  the  plea,  and  Lord  Lynd- 
hurst,  in  holding  that  the  plea  was  no  bar  to  the  action, 
drew  a  distinction  between  that  case  and  Gascoyne  v. 
Edwards,  (1  Y.  &  J.  19,)  on  the  ground  that  the  one  was 
to  recover  one  demand,  and  it  appeared  by  the  plea  that  the 
reference  was  to  ascertain  the  debt  due  upon  it,  being  a 
money  demand,  whereas  in  the  other  the  action  was  upon 
a  covenant  to  recover  damages,  and  that  in  the  case  of 
Allen  V.  Milner  the  award  did  not  extinguish  the  cause  of 
action,  but  only  ascertained  the  amount  due.  The  pleas  in 
both  cases  averred  a  mutual  submission,  and  mutual  pro- 
mises to  perform  the  award.  I  think  the  distinction  a  very 
refined  one,  and  if  I,  were  compelled  to  say  which  case,  sup- 
posing there  was  a  conflict  between  them,  had  the  most 
authority  to  support  it,  I  should  say  that  of  Gascoyne  v. 
Edwards  had.  The  case  of  Gascoyne  v.  Edwards  was  also 
before  the  court  on  demurrer,  but  it  was  a  general  demurrer. 
The  present  case  comes  before  us  on  the  validity  of  the  plea 
after  verdict  on  it  in  the  defendant's  favour.  The  declara- 
tion only  claims  a  balance  to  be  due  on  the  note,  and  to 
that  balance  the  defendant  Caslor  pleaded  that  he  and  the 
holder  of  the  note,  Row,  and  to  whom  it  was  made  payable, 
had  not  only  referred  the  matter  respecting  the  note,  but 
various  other  matters  in  dispute  to  arbitration.  One  of  the 
arbitrators  proved  the  bond  of  submission  containing  the 
obligation  to  perform  the  award,  and  he  also  proved  that 
the  note  in  question  was  disallowed  by  them  in  toto  as  a 
demand  against  the  defendant  Caslor,  and  the  ground  of 
its  being  disallowed,  shewing  that  the  sum  awarded  must 
have  been  upon  the  other  matters  referred.  Taking 
those  facts  to  be  established,  it  is  manifest  that  the  per- 
formance of  the  award  cannot  be  a  condition  which  it  is 
necessary  to  aver  to  make  the  plea  of  the  award  good,  for  if 
so  the  plaintiff  must  then  concede  that  the  award  had  found 
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tlie  amount  due  as  well  upon  the  demand  on  the  note  as  of 
the  other  matters  referred,  a  point  against  him  in  some 
respects  as  to  enforcing  payment  of  the  amount  of  the  whole 
note.  We  see  by  the  evidence  the  plea  was  proved  in  all 
respects,  and  we  cannot  say  after  verdict  upon  it,  the  plaintiff 
taking  issue  instead  of  demurring,  that  it  aflfords  no  defence. 

Looking  at  the  case  with  respect  to  the  pleadings,  it  is 
more  like  Gascoyne  v.  Edwards  than  Allen  v.  Milner,  and 
considering  that  the  plaintiiGf  instead  of  demurring  chose 
to  deny  the  truth  of  it,  and  it  has  been  adjudged  against 
him,  the  case  differs  from  them  both.  Every  intendment 
will  be  made  to  support  a  verdict  which  accords  with  the 
merits  of  the  case. 

I  think  the  rule  should  be  discharged. 

Rule  discharged. 


The  Queen  v.  The  Municipal  Corporation  of  the 
County  of  Haldimand. 

Mandamus  to  repair  bridge — Indictment — Practice. 

A  mandamus  nisi  having  issued  commanding  a  municipal  corporation  to 
repair  and  rebuild  a  bridge,  it  appeared  on  the  return  that  the  liability 
was  disputed  on  several  grounds,  it  being  contended  that  the  bridge  did 
not  belong  to  defendants:  that  it  v^as  not  constructed  on  the  site  provided 
by  the  charter  of  the  original  company  which  built  it,  and  was  in  an 
unfit  and  dangerous  place ;  and  that  it  should  be  repaired  by  another 
municipality. 

Meld,  that  under  these  circumstances  a  mandamus  would  not  lie,  and  that 
the  applicants  must  proceed  by  indictment ;  and  semble,  that  the  latter  is 
the  proper  remedy  in  all  cases,  except  where  a  charter  has  been  obtained 
to  construct  the  road,  and  the  work  has  never  been  done. 

Hccles,  Q.  C,  during  last  term  obtained  a  mandamus 
nisiy  of  which  the  following  is  a  copy. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith. 
To  the  Municipal  Corporation  of  the  County  of  Haldimand, 

greeting. 

Whereas  we  have  been  given  to  understand  in  our  court 
before  us,  that  by  a  certain  act  of  parliament  passed  on  the 
twentieth  day  of  April,  in  the  year  of  our  Lord  one  thousand 
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eight  hundred  and  thirty-six,  certain  persons  were  incor- 
porated under  the  style  and  title  of  "  The  Cayuga  Bridge 
Company,"  and  authorised  and  empowered  to  build  and 
construct  a  bridge  over  and  across  the  Grand  River  at 
Cayuga,  in  the  said  county  of  Haldimand,  for  the  use  and 
benefit  of  the  public  generally : 

That  pursuant  to  the  terms  and  provisions  of  the  said  act 
of  parliament  the  said  bridge  was  built  and  constructed  at 
the  place  and  for  the  purpose  aforesaid,  and  was  used  and 
enjoyed  by  the  public  generally  : 

That  on  or  about  the  fifth  day  of  August,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-two,  William 
Kingsmill,  Esquire,  sheriff  of  the  then  district  of  Niagara, 
(within  which  the  said  bridge  was  situate,)  under  and  by 
virtue  of  certain  writs  of  execution  to  him  directed,  sold  the 
said  bridge  to  one  William  Fitch,  and  by  a  certain  deed  poll 
conveyed  the  same  to  him,  and  thereby  the  title  to  the  said 
bridge  became  vested  in  him,  the  said  William  Eitch : 

That  by  a  certain  indenture  made  between  the  said 
William  Fitch,  of  the  one  part,  and  the  said  municipal 
corporation  of  the  county  of  Haldimand,  of  the  other  part, 
and  dated  on  the  seventeenth  day  of  October,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-one,  the 
said  William  Fitch  duly  conveyed  unto  the  said  municipal 
corporation  all  his  right,  property,  title,  interest  and  demand 
of,  in  and  to  the  said  bridge,  and  thereby  the  same  became 
vested  in  the  said  corporation  : 

That  the  said  municipal  corporation  have  from  the  time 
of  the  said  conveyance  to  them  as  aforesaid  until  the 
happening  of  the  accident  hereinafter  mentioned,  repaired 
and  maintained  the  said  bridge,  and  used  and  suffered  the 
public  generally  to  use  and  enjoy  the  same  as  a  common 
and  public  highway : 

That  some  time  in  or  about  the  month  of  March  now  last 
past,  the  said  bridge  became  and  was  greatly  damaged  and 
injured,  and  parts  thereof  were  carried  away  by  the  freshets 
of  said  river,  and  thereby  became  useless  and  impassable, 
and  by  reason  thereof  the  public  generally  have  been  de- 
prived of  the  use  and  benefit  thereof,  and  of  the  means  of 
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crossing  said  river  at  the  place  aforesaid,  as  they  had  been 
accustomed  to  do  : 

That  application  has  been  made  to  the  said  municipal 
corporation  to  cause  the  said  bridge  to  be  repaired  and  in 
part  rebuilt,  but  they  have  neglected  and  refused  to  do  so, 
and  have  declared  their  intention  of  abandoning  the  same, 
and  of  allowing  it  to  remain  in  its  present  dilapidated  state, 
to  the  great  inconvenience,  damage  and  injury  of  the  public 
in  general,  and  of  the  inhabitants  of  the  village  of  Cayuga 
in  particular,  as  we  have  been  informed  from  the  complaint 
of  Joseph  Harssell,  Esquire,  reeve  of  the  said  village  of 
Cayuga,  and  a  ratepayer  within  the  said  county  of  Haldi- 
mand. 

Whereupon  he  hath  humbly  besought  us  that  a  fit  and 
speedy  remedy  may  be  applied  in  this  respect,  and  we  being 
willing  that  due  and  speedy  justice  should  be  done  in  this 
behalf  as  it  is  reasonable.  We  therefore  command  you,  the 
said  municipal  corporation  of  the  county  of  Haldimand, 
firmly  enjoining  you,  that  immediately  after  the  receipt  of 
this  our  writ  you  do  properly  repair  and  in  part  rebuild  the 
said  bridge,  and  keep  the  same  repaired  and  maintained,  so 
that  the  public  generally  may  use  and  emjoy  the  same  as  a 
common  and  public  highway  for  crossing  the  said  river  at 
the  said  place,  or  that  you  do  shew  us  cause  to  the  contrary 
thereof,  lest  on  your  default  the  same  complaint  should  be 
repeated  to  us,  and  how  you  shall  have  executed  this  writ 
make  appear  to  us  at  Toronto,  on  Friday,  the  thirty-first 
day  of  May  instant,  at  twelve  o'clock,  noon,  then  returning 
to  us  this  our  said  writ. 

Witness  the  Honourable  Sir  John  Eeverley  Robinson, 
Baronet,  Chief  Justice  of  our  said  court,  at  Toronto,  this 
twentieth  day  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-one,  and  in  the  twenty-fourth  year 
of  our  reign. 

By  the  court, 
(Signed)  Chas.  C.  Small. 

Issued  from  the  office  of  the  Clerk  of  the  Crown,  Toronto, 
(Signed)  Chas.  C.  Small. 
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Affidavits  were  filed  verifying  the  statements  contained  in 
the  writ. 

The  return,  supported  by  affidavits,  set  out  that  the  bridge 
was  built  originally  not  on  the  line  of  the  Canboro  and 
Simcoe  road  mentioned  in  the  statute  6  W.  IV.,  ch.  10,  but 
deviated  therefrom  about  300  feet  northerly :  that  the  sale 
under  execution  in  1842,  was  upon  a  fi.  fa.  against  goods 
and  chattels,  and  not  against  lands :  that  the  bridge  was 
wholly  within  the  limit  of  the  village  of  Cayuga  ;  and  lastly, 
that  the  site  selected  originally,  and  upon  which  the  bridge 
was  built,  was  not  suitable,  but  the  original  one  mentioned 
in  the  charter,  that  is,  the  continuation  of  the  Canboro  and 
Simcoe  Road,  would  be  preferable. 

Adam  Wilson^  Q.  C,  shewed  cause.  1.  The  sheriff 
could  not  sell  the  interest  of  the  company  in  this  bridge. 
They  could  not  do  it  themselves,  it  would  have  been  a  dis- 
solution of  the  company,  and  the  sheriff  therefore  could  not 
do  it  for  them.  All  that  he  could  possibly  sell  would  be  the 
tolls,  for  which  the  assistance  of  the  Court  of  Chancery 
would  probably  be  required,  but  he  could  not  dispose  of  the 
bridge.  The  public  have  an  interest  in  it  as  part  of  the 
highway,  and  it  cannot  be  sold.  {Burns,  J.,  referred  to 
Scott  V.  The  Trustees  of  Union  School  Section  No.  1,  in 
Burgess,  and  No.  2,  in  Bathurst,  19  U.  C.  R.  28,  where  it 
was  held  that  land  conveyed  to  the  trustees  for  the  purposes 
of  a  school  house  could  not  be  sold  under  an  execution.) 
Grant  on  Corporations  306.  In  Arnold  v.  Ridge,  13  C.  B. 
760,  it  is  said,  quoting  from  Dyer  7  5, — "  A  man  can  never 
have  a  thing  extended  on  an  execution,  unless  he  may 
grant  and  assign  it."  In  Legg  v.  Evans,  6  M.  &  W.  36,  and 
the  Governors  of  St.  Thomas's  Hospital  v.  The  Charing 
Cross  R.  W.  Co.,  7  Jur.  N.  S.  256,  this  seems  to  be  taken 
for  granted.  Furness  v.  The  Caterham  R.  W.  Co.,  4  Jur. 
K  S.  1213,  S.  C.  27  Beav.  358 ;  Fenwick  v.  Laycock,  2  Q. 
B.  108  ;  Regina  v.  South  Wales  R.  W.  Co.  14  Q.  B.  902. 
These  cases  shew  that  the  original  bridge  company  could 
not  have  sold  their  bridge,  and  if  so  at  common  law  the 
sheriff  could  not. 

If  the  act,  ConsoL  Stats.  U.  C.  ch.  49,  sees.  68,  69,  70, 
authorises  a  sale  by  the  sheriff,  then  he  must  make  a  valid 
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sale,  and  here  it  should  have  been  under  a  writ  against  lands 
not  goods,  for  the  bridge  is  not  chattels  but  realty,  being 
part  of  the  highway. 

There  is  another  objection  fatal  to  this  application. 
The  6  W.  IV.,  ch.  10,  requires  that  this  bridge  shall 
be  built  on  the  main  Canboro  and  Simcoe  road,  and  the 
affidavits  shew  that  it  never  was  built  there,  but  on 
an  entirely  different  road.  They  had  no  authority  to  con- 
struct the  bridge  where  they  did,  and  the  court  therefore 
cannot  compel  us  to  put  a  bridge  where  there  is  no  right 
to  place  it.  In  the  Mayor  of  Norwich  v.  The  Norfolk  R. 
W.  Co.,  4  E.  &  B.  397,  it  is  held  expressly  that  erecting  a 
bridge  out  of  the  authorised  line  was  an  act  ultra  vires,  and 
all  contracts  relating  to  it  were  void.  If  it  is  300  feet  out 
of  the  way,  as  here,  it  is  the  same  in  effect  as  300  miles. 

Again  it  is  within  the  Municipality  of  the  Village  of 
Cayuga,  and  the  county  has  no  jurisdiction  there.  Consol. 
Stats.  U.  C,  ch.  54,  sees.  336,  339.  Sec.  342,  subsec.  7, 
shews  that  they  may  obtain  aid  from  the  county  to  build  the 
bridge,  but  that  is  a  very  different  thing  from  making  the 
county  build  it  themselves. 

Another  reason  urged  to  the  discretion  of  the  court  is, 
that  if  the  bridge  really  were  on  the  line  of  road,  the 
place  is  shewn  to  be  unsafe  and  improper  for  the  purpose. 

As  to  whether  a  mandamus  is  the  proper  remedy  in 
such  a  case,  there  are  authorities  on  both  sides  of  the 
question.  Regina  v.  The  Bristol  Dock  Co.,  2  Q.  B. 
64 ;  The  King  v.  The  Severn  and  Wye  B.  W.  Co.,  2  B. 
&  AL  646.  As  to  the  obligation  on  a  company  to  com- 
plete their  work  when  partly  performed,  see  York  and 
North  Midland  B.  W.  Co.  v.  The  Queen,  1  E.  k  B.  860. 

We  contend  therefore  that  the  writ  should  not  go — 1. 
Because  the  county  has  no  jurisdiction.  2.  Because  the 
road  has  never  passed  properly  from  the  original  company, 
which  therefore  still  exists.  3.  Because  the  original  site  is 
not  that  on  which  the  bridge  has  been  constructed,  and  we 
cannot  be  compelled  to  put  it  in  the  wrong  place.  4. 
Because  it  is  shewn  to  be  an  improper  and  dangerous  site 
for  the  purpose. 
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JSceles,  Q.  C,  J.  E.  Martin  with  him,  contra.  As  to  the 
sale  having  been  made  under  a  fi.  fa.  against  goods,  that 
appears  only  by  recital  in  the  sherifi*'s  deed.  It  is  not 
proved  otherwise  or  sworn  to  here,  and  the  recital,  which 
may  be  wrong,  cannot  bind  us.  Moreover,  if  the  sale  was  so 
made,  there  is  nothing  to  shew  that  this  bridge  was  not  in 
fact  goods ;  it  may  have  been,  and  if  so  the  presumption  is 
that  it  was,  for  otherwise  the  sheriff  should  not  have  sold  it 
under  the  writ.  But  under  the  statute  referred  to,  Consol. 
Stats.  U.  C,  ch.  49,  sec.  70,  it  is  clear  that  the  sale  being 
made  under  legal  process  is  valid. 

As  to  both  these  objections,  however,  it  does  not  lie  in  the 
mouth  of  the  county  now  to  say  that  they  have  no  title. 
They  have  assumed  the  bridge,  they  have  repaired  it,  they 
have  leased  it,  and  have  taken  the  tolls ;  and  they  cannot  now 
say  that  they  never  owned  it,  and  were  wrong  in  doing  all 
these  acts. 

Then  it  is  alleged  that  the  act  (6  W.  IV.,  ch.  10)  requires 
the  bridge  to  be  on  the  Canboro  and  Simcoe  road.  The 
statutes  recites  that  it  would  be  very  convenient  to  have  it 
on  that  road ;  it  is  not  said  that  it  must  be  there.  The 
deviation  of  300  feet  is  not  material,  and  at  all  events  there 
the  bridge  was  when  the  county  assumed  it,  and  they  as- 
sumed it  in  that  locality.  If  there  were  no  act  to  authorise 
the  bridge  at  all,  still  they  assumed  it  as  a  county  bridge, 
and  having  done  so  they  must  continue  to  repair  and  main- 
tain it,  and  cannot  escape  their  liability. 

As  to  the  argument  that  the  village  only  has  jurisdiction 
and  the  county  none,  there  was  no  incorporated  village  there 
when  they  assumed  the  road.  It  became  then  the  property 
of  the  county,  and  having  done  so  it  never  vested  in  the 
village.  The  corporation  of  Cayuga  have  never  assumed  it  by 
by-law  or  otherwise.  Consol.  Stats.  U.  C.  ch.  54,  sees.  315, 
316, 339.  Under  sec.  337  the  county  were  authorised  to  assume 
the  bridge,  which  they  did.  The  village  never  got  it,  and 
never  could,  for  the  county  would  not  give  it  up  so  long  as 
they  could  collect  tolls  from  it.  Under  sees,  339  and  340 
the  county  might  build  a  new  bridge  and  then  give  it  up  by 
73  VOL.  XX. 
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by-law,  but  now  at  all  events  until  that  is  done  they  must 
repair. 

As  to  the  remedy  by  mandamus  in  this  case,  in  the  Justices 
of  Huron  v.  The  Huron  District  Council,  5  U.  C.  R.  5T4, 
the  writ  was  refused  to  compel  the  council  to  build  a  court- 
house, but  the  judgment  shews  that  in  a  case  like  this  i* 
would  have  been  granted.  In  the  Municipality  of  Augusta 
and  the  Municipal  Council  of  Leeds  and  Grenville,  the 
writ  was  ordered  to  compel  the  council  to  make  a  road, 
which  is  a  case  clearly  in  point. 

But  without  any  statute  there  is  no  reason  why  the 
common  law  of  England  should  not  prevail  here,  and  if  it 
does  there  is  abundance  of  authority  to  shew  that  the  coun- 
ties are,  with  very  few  exceptions,  bound  to  repair  bridges^ 
Rex  V.  The  Inhabitants  of  the  West  Riding  of  Yorkshire,  5 
Burr.  2594 ;  S.  C.  2  W.  Bl.  685 ;  Regina  v.  West  Riding  of 
Yorkshire,  2  East  342 ;  lb.  356,  note ;  Rex  v.  The  Inhabitants 
of  Kent,  2  M.  &  S.  513,  shew  this.  Rex  v.  The  Inhabitants 
of  Northampton,  2  M.  &  S.  262 ;  Rex  v.  The  Inhabitants  of 
Devon,  R.  &  M.  144,  shew  that  any  bridge  over  a  stream 
running  between  banks  is  a  public  bridge,  James  v.  Green, 
6  T.  R.  231 ;  Rex  v.  Inhabitants  of  Kingsmoor,  2  B.  &  C. 
194.  It  is  a  common  law  liability,  and  applies  notwith- 
standing the  trustees  of  the  bridge  are  authorised  to  raise 
tolls.  The  county  are  bound  to  repair,  because  it  is  for  the 
public  benefit,  unless  it  is  clearly  shewn  that  the  obligation 
is  cast  upon  some  one  else,  as,  for  instance,  a  company 
authorised  to  build  a  bridge  and  compelled  to  repair  and 
maintain  it ;  but  as  there  is  nothing  in  the  act  of  incorpora- 
tion obliging  the  Cayuga  Bridge  Company  to  repair,  even 
if  the  title  remained  in  the  county,  as  is  contended,  they 
would  still  be  bound  to  repair. 

Burns,  J. — The  cases  are  not  altogether  satisfactory  upon 
the  point  of  jurisdiction  to  grant  the  writ  of  mandamus  to 
repair  a  road,  but  I  think  the  weight  of  authority  and  pre- 
cedents are  against  it,  for  the  proceeding  seems  to  be  rather 
by  way  of  indictment.  The  distinction  seems  to  be  that 
where  certain  parties  have  undertaken  the  construction  of  a 
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road,  and  have  obtained  a  charter  for  the  purpose,  which  is 
assumed  to  be  a  contract  between  such  parties  and  the  pub- 
lic that  the  road  or  work  will  be  constructed,  and  the  work 
has  not  been  done,  then  the  court  will  interfere  by  manda- 
mus as  the  proper  remedy,  upon  proper  case  made  and  no 
suflScient  excuse  shewn.  This  court  acted  upon  that  princi- 
ple in  the  case  of  the  Municipality  of  the  Township  of 
Augusta  V.  The  Municipal  Council  of  the  United  Counties 
of  Leeds  and  Grenville,  (12  U.  C.  R.  522.)  That  principle  was 
established  in  England  by  the  cases  of  Regina  v.  The  Bir- 
mingham  andGloucester  R. W.  Co.,  (2  Q.  B.  47, 1  G.  &  D.  33T,) 
and  other  cases.  But  where  the  application  is  for  the  repair  of 
a  road  already  constructed  it  may  be  doubted  whether  the 
proper  remedy  is  not  by  indictment.  In  the  case  of  The 
Queen  v.  The  Trustees  of  the  Oxford  and  Witney  Turnpike 
Roads,  (12  A.  &  E.  427,)  Lord  Denman  said,  "  I  know  no 
instance  of  a  mandamus  to  repair  a  road."  The  case  of  Rex 
V.  The  Commissioners  of  Llandilo  Roads,  (2  T.  R.  232,)  which 
is  cited  as  an  authority  upon  this  point,  does  not  contradict 
his  lordship's  assertion,  for  the  rule  for  it  was  discharged, 
but  the  case  has  been  cited  by  most  writers  as  in  support  of 
the  application  for  mandamus.  Whether  his  lordship,  in  giv- 
giving  the  judgment  of  the  court,  when  he  said,  "  If  we  enter- 
tained applications  for  writs  of  mandamus  in  such  cases,  we 
might  have  to  try  questions  of  guilty  or  not  guilty  on  the  state 
of  the  roads,  and  all  questions  affecting  the  liability," 
meant  this  to  be  of  universal  application,  I  cannot  say,  or 
whether  he  intended  it  to  apply  only  in  the  particular  case, 
where  it  was  a  dispute  between  two  bodies  upon  whom  the 
duty  lay  of  repairing  part  of  a  street  in  the  city  of  Oxford. 
Since  that  decision  I  have  found  no  instance  of  a  mandamus 
being  asked  for  to  repair  a  road,  but,  on  the  contrary,  the 
proceeding  has  been  by  way  of  indictment  generally,  though 
on  one  occasion  the  Court  of  Queen's  Bench  granted  an 
information  for  the  non-repair  of  a  road,  because  two  per- 
sons, inhabitants  of  the  parish  liable  to  repair  the  road, 
happened  to  be  upon  the  grand  jury  at  the  assizes,  and 
through  their  influence  the  bill  of  indictment  had  been 
thrown  out.    See  The  Queen  v.  The  Inhabitants  of  St. 
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Leonards,  (10  Q.  B.  827.)  The  case  of  The  Queen  v.  The 
Inhabitants  of  Bedfordshire,  (4  E.  &  B.  535,)  was  an  indict- 
ment for  not  repairing  a  bridge. 

The  first  question  in  dispute  between  the  two  corporations 
is  upon  which  of  them  rests  the  liability  to  repair  the  bridge. 
The  village  of  Cayuga  contends  that  the  title  to  the  bridge 
is  vested  in  the  county  now  by  the  purchase  of  it,  but  the 
county  contends  it  has  no  legal  title  to  the  bridge,  and  the 
village  answers  that  again  by  alleging  that,  though  possibly 
that  may  be  true,  yet  the  county  has  hitherto  since  the  pur- 
chase exercised  ownership  over  it,  and  has  also  from  time  to 
time  repaired  it  and  exacted  tolls  for  the  use  of  it.  Then 
again,  the  county  contends  that  under  the  section  of  the 
Municipal  Act,  ch.  54  of  the  Con.  Acts  U.  C,  the  bridge 
being  wholly  within  the  village  of  Cayuga,  the  duty  is  cast 
upon  the  village  to  repair  it,  for  under  those  provisions  the 
bridge  belongs  to  the  village,  and  that  the  jurisdiction  which 
the  county  has  hitherto  exercised  over  it  is  a  usurped  one. 
Besides  all  this,  the  county  contends  the  bridge  never  was 
constructed  in  the  place  intended  when  the  charter  was 
granted  to  the  Cayuga  Bridge  Company ;  and  besides  that  it 
is  contended  the  site  is  not  a  proper  one  to  have  been 
selected  originally,  and  the  county  would,  if  the  onus  be 
cast  upon  them  to  repair,  desire  to  move  the  site  to  another 
part  of  the  river.     The  village  opposes  that,  because  if 
removed  it  would  not  be  in  accordance  with  the  streets  of 
the  town  approaching  the  bridge. 

These  conflicting  interests  seem  to  be  the  very  matters 
contemplated  by  Lord  Denman,  and  render  it  proper  that 
the  rights  of  the  parties  should  be  settled  by  indictment,  or 
some  other  mode  than  by  mandamus. 

The  village  of  Cayuga  in  adopting  this  remedy  did  so 
avowedly  upon  the  ground  of  being  more  speedy  in  its 
application  than  that  of  indictment,  and  as  they  have  chosen 
to  try  an  experiment  I  think  the  applicants  must  pay  the 
costs. 

The  mandamus  nisi  should  therefore  be  quashed  with 
costs. 

McLean,  J.,  concurred. 

Mandamus  nisi  quashed. 
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In  the  matter  of  Hagaman  and  Chisholm,  and  the 
Corporation  of  the  Town  of  Owen  Sound. 

By-law — Harbor —  Wharves — Tolls. 

A  municipal  corporation  by  by-law  authorised  individuals  to  erect  wharves, 
and  to  remunerate  themselves  by  charging  tolls  on  goods,  part  of  which 
were  directed  to  be  paid  to  the  treasurer  of  the  municipality.  The  har- 
bor master  was  empowered  to  detain  any  vessel  having  on  board  any 
goods  on  which*these  tolls  were  unpaid,  or  any  such  goods  ;  and  a  fine 
of  not  less  than  $1  nor  more  than  $50,  was  imposed  on  any  master  or 
owner  of  a  vessel  refusing  to  comply  with  these  conditions,  to  be  enforced 
by  distress  and  sale. 

Held,  that  the  by-law  was  illegal ;  but  see  24  Vic,  ch.  63,  since  passed. 

Bell  obtained  a  rule  nisi  to  quash  by-law  No.  58  of  the 
corporation  of  the  town  of  Owen  Sonnd,  or  the  second  and 
third  sections  thereof,  on  the  ground  that  the  said  by-law 
was  illegal,  the  said  corporation  having  no  authority  to  pass 
such  a  by-law ;  and  that  the  said  by-law  was  bad  for  uncer- 
tainty ;  and  further,  because  the  said  by-law  assumed  to  fix 
tolls  upon  goods  and  property  shipped  from  Owen  Sound, 
contrary  to  law;  and  it  did  not  define  for  what  purpose 
the  said  tolls  or  dues  were  to  be  so  levied  ;  and  also  because 
the  said  corporation  assumed  the  right  to  collect  the  said 
tolls  in  a  manner  not  warranted  by  law. 

The  by-law,  passed  on  the  31st  of  October,  1860,  was 
entitled  "  A  substitute  for  by-law  No.  57,  to  repeal  by-law 
No.  50  of  the  town  of  Owen  Sound,  with  respect  to  harbor 
dues,  and  to  make  more  efi"ectual  provision  for  the  protec- 
tion of  public  wharves,  and  to  regulate  the  harbor  and  pre- 
vent the  filling  up  of  the  same,  and  for  erecting  and  main- 
taining beacons,  and  erecting  and  renting  wharves,  &c.,  and 
paying  a  harbor  master." 

It  recited  that  it  was  expedient  for  the  commercial  inter- 
ests of  the  town  of  Owen  Sound  that  a  beacon  light  should 
be  erected  and  maintained  for  the  protection  of  vessels, 
crafts,  or  rafts  entering  the  harbor  of  Owen  Sound,  and  that 
parties  desirous  of  erecting  wharves  on  the  river  Sydenham 
should  have  the  privilege  of  so  doing  under  certain  con- 
ditions, and  of  extending  the  same  along  the  said  river,  and 
across  the  streets  abutting  thereon ;  and  that  provision 
should  be  made  for  the  appointing  and  payment  of  a  har- 
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bor  master;  and  that  it  was  necessary  that  all  vessels, 
crafts,  or  rafts  arriving  in  the  harbor  of  Owen  Sound,  should 
be  subject  to  and  under  the  control  of  the  harbor  master : 
that  a  beacon  light  should  be  maintained ;  and  that  all 
wharves  that  might  thereafter  be  erected  in  the  town  of 
Owen  Sound  should  be  constructed  on  a  uniform  plan. 

And  it  enacted  as  follows  : — 1.  That  it  shall  be  lawful 
for  the  harbor  master  to  direct  the  landing,  lading,  or  dis- 
charging of  any  vessel,  craft,  or  raft  entering  the  harbor 
of  Owen  Sound ;  to  erect  a  beacon  or  beacons  ;  and  to  fur- 
nish the  necessary  oil  and  other  material  for  lighting  the 
same,  and  the  beacon  now  erected. 

2.  That  any  person  or  persons  may  erect  a  wharf  or 
wharves  in  front  of  his  or  their  premises,  (such  premises 
being  situated  on  the  river  Sydenham,)  with  the  consent  of 
the  council  of  the  town  of  Owen  Sound  first  had  and  ob- 
tained, and  may  extend  the  same  across  any  adjoining 
street,  provided  such  wharf  or  wharves  be  constructed  in  the 
manner  hereinafter  mentioned,  and  also  provided  that  all 
persons  shall  have  access  to  the  waters. 

3.  That  any  wharf  that  now  is  or  shall  hereafter  be 
erected  on  the  river  Sydenham,  along  or  across  any  public 
street,  shall  be  leased  by  the  municipality  for  a  period  of 
one  year,  or  such  other  term  as  may  be  agreed  on,  to  the 
person  or  persons  who  shall  have  erected  the  same,  in  con- 
sideration of  the  annual  rent  of  ten  cents  per  foot  frontage, 
to  be  paid  to  the  treasurer  of  the  municipality  in  half-yearly 
equal  payments  in  advance,  and  to  be  applied  to  the  general 
purposes  of  the  harbor  of  the  town,  and  such  person  or  per- 
sons, or  any  other  person  in  occupancy  of  such  wharf  or 
wharves,  in  consideration  thereof  shall  charge,  collect,  and 
receive  on  all  goods,  chattels,  wares  and  merchandise  landed 
upon  or  passing  over  said  wharf,  such  rates  of  wharfage  as 
are  hereinafter  named,  or  such  other  rates  as  may  from 
time  to  time  hereafter  be  fixed  by  by-law  of  this  council, 
two  parts  thereof  to  be  paid  over  to  the  harbor  master  on 
demand  for  the  use  of  the  town,  and  the  other  part  to  be 
retained  by  the  lessee  of  the  wharf.  (Then  followed  a  sche- 
dule of  rates  to  be  charged  upon  the  different  goods.)  All 
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articles  not  therein  enumerated  to  be  charged  at  the  rate  of 
forty  cents  per  ton. 

4.  That  any  or  all  wharf  or  "wharves  that  may  be  erected 
shall  be  built  under  the  direction  of  the  council  of  the 
town,  and  that  the  lane  and  the  approach  thereto  shall  at 
all  times  be  kept  in  good  repair,  condition  and  order  ;  and 
that  in  default  of  being  so  kept  the  said  council  may  inter- 
fere and  regulate  the  same  in  such  manner  as  shall  seem 
to  them  expedient  and  requisite,  at  the  cost  of  the  lessee  or 
persons  in  occupancy. 

5.  That  no  person  shall  receive  or  discharge  from  any 
vessel,  craft,  or  raft  any  article  thereinbefore  enumerated, 
or  any  article  not  enumerated,  but  chargeable  as  unenu- 
merated,  on  or  from  either  bank  of  the  river  Sydenham, 
without  permission  of  the  harbor  master,  and  without  first 
paying  to  the  harbor  master  for  this  municipality  the  rate  of 
charges  hereinbefore  imposed,  or  that  may  hereafter  be 
imposed,  as  wharfage,  by  by-law  of  the  corporation  of  the 
town  of  Owen  Sound ;  nor  shall  any  person  or  persons  using 
either  bank  of  the  river,  with  leave  as  aforesaid,  make  any 
breach  therein,  cut,  destroy,  or  damage,  or  in  any  way  alter, 
the  present  slope  of  the  said  banks,  under  penalty  of  not 
less  than  $1  or  more  than  $50  over  and  above  costs. 

6.  That  the  harbor  master  shall  have  power,  and  is  hereby 
authorised  to  regulate  all  vessels,  crafts,  or  rafts  entering 
the  harbor,  and  during  the  time  they  remain  in  the  harbor 
they  shall  be  under  his  control,  and  the  masters  or  other 
person  in  charge  shall  obey  his  orders  with  respect  to  them, 
and  the  harbor  master  shall  also  have  power  and  is  hereby 
authorised  to  detain  any  vessel,  craft,  or  raft  which  may 
have  on  board  any  article  on  which  dues  imposed  by  this 
by-law  are  unpaid,  until  the  same  are  satisfied,  and  the  har- 
bor master,  or  any  lessee  or  person  in  occupancy  of  a  wharf, 
shall  have  power,  and  is  hereby  authorised  to  detain  any 
such  articles  which  may  be  landed  until  the  rates  thereon 
are  paid. 

7.  That  the  harbor  master  shall  pay  over  moneys  received 
by  him  to  the  town  treasurer  weekly. 

8.  That  the  owner,  master,  or  other  person  in  charge  of 
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any  vessel,  craft,  or  raft,  refusing  to  comply  witli  any  of 
the  provisions  of  this  by-law,  shall,  upon  conviction  thereof 
before  the  mayor,  police  or  other  magistrate  of  the  town,  be 
subject  to  a  fine  of  not  less  than  $1  and  not  more  than  $50, 
to  be  paid  forthwith,  exclusive  of  costs ;  and  in  default  of 
payment  of  the  fine  and  costs,  the  same  may  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  vessel, 
craft  or  raft,  or  of  the  offender ;  provided  always,  that  the 
fine  hereinbefore  mentioned  shall  be  no  bar  to  the  recovery 
of  damages  by  the  corporation  in  any  court  of  competent 
jurisdiction  for  any  injury  done  to  any  bridge,  bank,  or 
wharf  in  the  town  of  Owen  Sound. 

9.  That  John  C.  Spragg  be  harbor  master  of  the  town  of 
Owen  Sound,  and  his  salary  as  such  be  seven  cents  in  the 
dollar  on  the  amounts  received  by  him,  and  that  he  shall 
have  the  full  power  of  directing  all  vessels,  crafts,  or  rafts 
while  in  this  harbor,  and  of  imposing  and  collecting  all 
wharfage  dues  and  other  rates  imposed  under  this  by-law. 

10.  That  John  Mills  be  lighthouse-keeper,  and  that  his 
salary  as  such  be  $20  for  this  season,  to  be  paid  out  of  the 
moneys  collected  under  .this  by-law. 

Creasor  shewed  cause,  contending  that  the  corporation 
under  the  second  and  third  sub-sections  of  sec.  294,  Consol. 
Stats.  U.  C,  ch.  54,  had  authority  to  pass  the  by-law. 

Bell  supported  the  rule. 

McLean,  J.,  delivered  the  judgment  of  the  court. 

By  the  sub-sections  referred  to  by  Mr.  Creasor,  the  cor- 
poration of  any  city,  town,  or  incorporated  village,  have 
power  to  pass  by-laws  for  making,  opening,  preserving, 
altering,  improving,  and  maintaining  public  wharves,  docks, 
slips,  shores,  bays,  harbours,  rivers  or  waters,  or  the  banks 
thereof ;  for  regulating  harbours,  for  preventing  the  filling 
up  or  encumbering  thereof,  for  erecting  and  maintaining  the 
necessary  beacons,  and  for  erecting  and  renting  wharves, 
piers,  and  docks  therein,  and  also  floating  elevators,  derricks, 
cranes,  and  other  machinery  suitable  for  loading,  discharging, 
or  repairing  vessels ;  for  regulating  the  vessels,  crafts,  and 
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rafts  arriving  in  any  harbour,  and  for  imposing  and  col- 
lecting such  reasonable  harbour  dues  thereon  as  may  serve 
to  keep  the  harbour  in  good  order,  and  to  pay  a  harbour 
master. 

Now  though  the  corporation  have  authority  under  the 
fourth  sub-section  to  make  by-laws  for  erecting  and  renting 
wharves,  piers,  and  docks  at  their  own  costs  for  the  public 
benefit,  they  have  no  power  to  authorise  individuals  to  erect 
wharves,  and  to  remunerate  themselves  by  imposing  tolls  on 
produce  and  other  property  of  specific  amount,  and  at  the 
same  time  to  require  that  a  portion  of  the  toll  so  imposed 
shall  be  paid  into  the  town  treasury  for  the  benefit  of  the 
town  ;  and  then  the  extraordinary  power  given  for  and  the 
manner  of  collecting  such  tolls  are  wholly  unauthorised  by 
any  provisions  of  law.  The  power  of  imposing  and  collecting 
such  reasonable  harbour  dues  as  may  serve  to  keep  the  har- 
bour in  good  order  is  confined  to  vessels,  crafts  and  rafts 
arriving  in  any  harbour,  and  certainly  cannot  be  extended 
by  any  by-law  of  the  corporation  to  the  produce  and  goods 
to  be  shipped  from  the  harbour. 

The  by-law  is  clearly  illegal  in  these  provisions,  inasmuch 
as  there  was  at  the  time  no  authority  to  impose  tolls  on 
goods  for  the  objects  which  the  corporation  had  in  view. 
But  the  legislature  during  the  last  session  have  relieved  that 
body  from  any  difficulty  in  that  respect  by  authorising  them 
to  impose  and  collect  certain  tolls.  Chap.  63  of  the  acts  of 
last  session  is  in  force  from  the  18th  of  May  last.  All  the 
sections  of  by-law  58  must  however  be  quashed  with  costs, 
except  the  9th  and  10th,  because  they  all  relate  to  the 
carrying  out  and  enforcing  the  provisions  of  that  by-law, 
except  those  sections  which  appoint  a  harbour  master  and 
light-house  keeper.  A  further  or  other  by-law  will  be  re- 
quired under  the  act  referred  to,  and  then  no  doubt  all  the 
powers  which  the  act  confers  will  be  judiciously  embodied 
in  the  same  by-law. 

Rule  absolute. 
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In  the  Matter  of  the  Judge  op  the  County  Court  of 

Elgin. 

Refusal  of  judge  to  act — Application  for  mandamus — Interest  of  judge  and 
relationship  to  parties. 

A  garnishee  summons  having  issued  in  a  county  court  suit,  one  H.  opposed 
it  as  assignee  of  the  judgment  debtor,  and  in  answer  to  his  claim  an  affi- 
davit was  filed  from  which  it  would  appear  that  the  judge  was  interested 
with  H.  in  his  claim.  He  then  declined  to  act  further  in  the  matter,  and 
after  several  subsequent  meetings  signed  a  memorandum,  stating  as  an 
additional  reason  for  refusing  to  proceed  the  fact  that  H.  was  his 
brother-in-law. 

The  court  under  these  circumstances  refused  a  mandamus  to  compel  the 
judge  to  dispose  of  the  case. 

•  In  Hilary  Term  last  Richards^  Q.  C,  obtained  a  rule  nisi 
calling  upon  Mr.  Hughes,  as  judge  of  the  county  court  of  the 
county  of  Elgin,  to  shew  cause  why  a  writ  of  mandamus 
should  not  issue  commanding  him  to  grant  a  summons  as 
such  judge  to  one  John  Allworth,  in  a  suit  in  the  said  court 
wherein  Allworth  was  plaintilff  and  one  Wegg  and  others  de- 
fendants, and  one  Patrick  Burke  was  garnishee,  and  to  pro- 
ceed upon  and  dispose  of  the  application  according  to  the 
289th  and  following  sections  of  tho  Common  Law  Proce- 
dure Act. 

During  this  term  John  Wilson^  Q.  C,  shewed  cause. 
The  facts  of  the  case  are  fully  stated  in  the  judgments. 

McLean,  J. — On  this  application  affidavits  have  been 
filed  with  a  view  to  inform  the  court  of  the  precise  state  of 
the  proceedings,  and  the  cause  of  staying  such  proceedings 
in  the  county  court  of  the  county  of  Elgin,  and  it  is  not 
difficult  to  perceive  that  much  of  the  difficulty  which  has 
occurred  has  arisen  from  the  terms  on  which  the  parties  are 
with  each  other,  and  which  it  is  much  to  be  feared  manifest 
themselves  even  in  the  ordinary  proceedings  of  the  court. 

In  this  case  an  order  was  applied  for  to  attach  a  debt  due 
by  one  Patrick  Burke  to  one  Asa  Howard,  to  answer  on  a 
debt  recovered  by  John  Allworth  against  Asa  Howard  and 
two  other  parties.  The  usual  attaching  order  was  granted 
and  served  on  Burke,  the  garnishee,  and  a  summons  calling 
on  the  garnishee  to  appear  and  shew  cause  why  he  should 
not  pay  over  that  debt,  or  so  much  as  was  necessary  to 
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satisfy  the  debt  recovered  by  Allworth  against  Asa  Howard 
and  others.  At  the  time  appointed  Burke,  the  garnishee, 
appeared  before  the  judge  of  the  county  court  in  chambers, 
pursuant  to  the  summons.  He  admitted  that  there  was  a 
debt  of  a  certain  amount  to  be  paid  by  him  to  Asa  Howard, 
but  alleged  that  it  was  only  payable  by  instalments,  for  pay- 
ment of  which  the  time  had  not  arrived.  At  the  same  time 
Mr.  Edward  Horton  appeared  before  the  judge,  and  claimed 
a  right  to  be  heard  for  the  purpose  of  shewing  that  the  debt 
could  not  be  attached  at  the  instance  of  Allworth,  or  any 
other  execution  creditor,  on  the  ground  that  it  had  been 
assigned  to  him,  Horton,  by  Howard,  before  the  order  to 
attach  had  been  issued  or  served.  The  right  of  Mr.  Horton 
to  appear  for  such  purpose  was  objected  to  by  Mr.  Abbott, 
attorney  for  Allworth,  and  by  Mr.  Stanton,  who  had  several 
attaching  orders  for  the  purpose  of  attaching  part  of  the 
same  money  in  the  hands  of  Burke. 

The  consideration  of  the  application  was  postponed  to 
give  time  to  consider  as  to  the  objections  urged  to  Mr. 
Horton  having  a  right  to  be  heard,  and  before  the  time 
appointed  for  proceeding  with  the  hearing  the  objection  was 
abandoned  by  Messrs.  Abbott  and  Stanton ;  and  then  Mr. 
Horton  produced  an  affidavit  shewing  that  he  had  sold  some 
lots  of  a  property  known  as  the  Thompson  farm  to  Howard ; 
that  Howard  then  agreed  to  hand  him  over  the  note  of 
$500  which  he  held  against  Burke,  of  which  Horton  as  his 
attorney  was  to  collect  $200  to  pay  himself  for  the  lots,  and 
the  balance  to  be  applied  in  some  other  suit  in  Horton's 
hands  for  collection :  that  relying  on  this  arrangement  made 
before  Howard  absconded,  he,  Horton,  had  procured  convey- 
ances to  be  made  to  one  Thompson,  to  whom  Howard  was 
indebted,  at  the  request  of  Howard,  the  purchaser  of  the 
lots,  and  that  such  arrangement  appeared  in  Howard's 
hand-writing  entered  in  a  book  in  his  own  possession,  but 
found  amongst  his  papers  by  his  wife  after  he  had  absconded. 

Mr.  Abbott  then,  in  reply  to  Mr.  Horton's  claim  and  affida- 
vit, filed  an  affidavit  of  his  own  stating  that  Asa  Howard  abscon- 
ded from  Canada  some  months  previously :  that  a  short  time 
ago,  and  long  after  Howard  absconded,  Edward  Horton,  Esq., 
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who  claimed  a  portion  of  the  money  due  by  the  garnishee, 
Burke,  to  Howard,  and  who  has  made  an  affidavit  in  the 
matter,  told  him,  Abbott,  that  he  did  not  hold  any  assign- 
ment of  any  portion  of  the  moneys  owing  from  the  said 
Burke  to  the  said  Howard ;  that  he,  Abbott,  was  informed 
and  believed  that  the  Thompson  farm  mentioned  in  the 
affidavit  of  the  said  Edward  Horton,  including  the  two  town 
lots  therein  stated  to  have  been  sold  by  the  said  Edward 
Horton  to  the  said  Howard,  was  on  the  21st  day  of  March 
last  the  property  of  the  said  Edward  Horton,  Edward  M. 
Yarwood,  William  K.  Kains,  and  David  John  Hughes, 
Esquire  :  that  they  were  then,  and  had  been  for  a  long  time, 
and  still  were  the  parties  beneficially  interested  therein,  and 
that  he  had  good  reason  to  believe  that  the  name  Horton  & 
Co.,  in  the  memorandum  referred  to  in  the  said  affidavit  of 
the  said  Edward  Horton,  meant  the  persons  mentioned  in  the 
foregoing  paragraph. 

On  that  affidavit  being  read  the  judge  objected  to  his 
name  being  made  use  of  and  mixed  up  in  the  matter,  and 
asked  Mr.  Abbott  whether  he  meant  that  he  was  interested 
in  the  application  which  Horton  was  making  to  prevent  the 
order  being  made  for  paying  over  the  money  to  Burke, 
and  Mr.  Abbott  replied  that  he  had  made  the  affidavit  to 
contradict  the  affidavit  of  Mr.  Horton.  Mr.  Hughes  then 
stated  that  if  it  was  intended  to  be  alleged  that  he  was 
interested  in  the  matter  he  could  not  proceed  any  further 
with  it :  that  if  he  was  interested  he  ought  not  to  proceed 
with  it,  and  if  he  was  not  that  affidavit  should  be  withdrawn ; 
and  lie  told  Mr.  Abbott  to  enquire  from  his  brother-in-law 
Mr.  Kains :  that  he  knew  every  thing  about  the  purchase  of 
the  Thompson  farm,  and  could  give  every  information  on  the 
subject;  and  that  he  would  adjourn  the  further  hearing  of 
the  summons  till  he,  Abbott,  should  have  time  to  enquire  on 
the  subject  of  the  Thompson  farm,  and  ascertain  as  to  the 
alleged  interest  of  the  parties  therein. 

The  consideration  of  the  application  was  further  adjourned, 
and  Mr.  Abbott  then  offered  another  affidavit  similar  in  all 
respects  to  the  other,  except  that  the  name  of  Mr.  Hughes 
•was  omitted^  and  the  words  "and  another"  inserted  in  its 
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place.  The  judge  was  requested  to  proceed  on  that  affidavit, 
but  declined  doing  so,  alleging  that  he  could  not  proceed  so 
long  as  the  charge  of  interest  remained  directly  or  indi- 
rectly, and  he  handed  back  the  papers  which  had  been  laid 
before  him  in  support  of  or  against  the  summons  at  the 
instance  of  Allworth.  Subsequently  an  application  was  made 
to  the  judge  to  allow  another  barrister  to  dispose  of  the 
matter,  but  Mr.  Ellis,  who  was  then  acting  for  Mr.  Horton, 
would  not  consent  to  that  course.  Finding  that  they  could 
not  proceed  to  get  an  order  for  their  clients  to  have  the 
money  in  Burke's  hands  paid  on  the  judgments  recovered 
against  Howard,  Mr.  Abbott  and  Mr.  Stanton  again  applied 
to  Mr.  Hughes  to  proceed  in  adjudicating  on  the  several 
summonses  which  were  pending  before  him,  and,  as  Mr. 
Hughes  says,  they  did  so  in  a  menacing  manner,  stating  that 
Mr.  Hughes'  compliance  would  save  more  troublesome  pro- 
ceedings^ while  they  allege  that  no  threat  of  any  kind  was 
used  by  either  of  them,  and  that  all  that  either  of  them  did 
was  to  request  Mr.  Hughes  to  re-consider  the  proceedings. 

Mr.  Hughes  then  told  the  parties  he  could  proceed  no 
further  under  the  circumstances,  and  he  drew  out  or  dictated 
a  statement  to  the  clerk  of  Mr.  Abbott  or  Mr.  Stanton 
referring  to  matters  of  a  personal  nature,  and  the  unhappy 
difference  existing  between  them ;  and  then  for  the  first  time, 
as  far  as  can  be  seen  from  the  papers,  objected  to  proceed  on 
account  of  Mr.  Edward  Horton  being  connected  with  him  by 
marriage,  and  Mr.  Horton  being  personally  interested  in 
the  result.  In  closing  this  paper  Mr.  Hughes  makes  a 
statement  amounting  to  a  species  of  irritating  reply,  which 
I  think  a  sense  of  his  own  position  ought  to  have  prevented 
his  making  :  ^'  Having  said  this  much  I  am  now  prepared 
to  await  the  result  of  the  troublesome  proceedings  with 
which  the  parties  yesterday  thought  'proper  to  alarm  me,  and 
which  I  have  710  doubt,  indeed  I  have  too  much  reason  to  feel, 
have  not  been  forborne  or  spared  on  my  account,  or  from 
any  apprehension  that  they  might  be  troublesome  to  me." 

There  are  various  other  statements  and  accusations  con- 
tained in  the  affidavit  of  the  judge  to  compel  whose  action  in 
a  portion  of  his  judicial  duty  a  mandamus  in  this  case  has 
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been  applied  for,  and  whatever  may  be  tbe  bitterness  of 
feeling  or  the  hostility  existing  towards  him  on  the  part  of 
the  practitioners  making  the  application,  there  is  too  much 
reason  to  fear  that  there  is  not  a  better  or  more  kindly  dis- 
position entertained  towards  them  by  him.  But  while  I 
must  regret  the  existence  of  such  evident  hostility  between 
gentlemen  whose  professional  duties  must  bring  them  very 
often  together,  and  while  I  cannot  but  think  that  a  proper 
and  conciliatory  spirit  on  either  side  would  long  since  or 
might  certainly  long  since  have  led  to  the  removal  of  the 
obstacles  which  have  caused  a  stay  of  proceedings  undoubtedly 
injurious  to  the  parties  interested,  it  is  necessary  without  fur- 
ther delay  to  decide  whether  on  the  affidavits  before  us  a  man- 
damus can  properly  be  issued  to  compel  the  performance  of 
those  acts  of  duty  which  the  parties  desire  to  have  performed 
by  the  judge  of  their  county. 

I  am  not  surprised  that  upon  the  reading  of  Mr.  Abbott's 
affidavit,  stating  who  the  parties  were  in  whom  the  title  of  the 
Thompson  farm  was  vested  on  a  particular  day,  the  judge 
should  make  the  enquiry  whether  it  was  intended  to  impute 
to  him  an  interest  in  the  subject  matter  of  Mr.  Horton's 
claim  to  the  money  payable  by  Burke  to  Howard  for  certain 
lots  of  that  farm  sold  by  Horton  to  Howard,  and  afterwards 
conveyed  by  the  proprietors  to  one  Thompson  to  discharge 
a  debt  of  Howard.  The  terms  of  that  affidavit  are  such 
that  it  is  difficult  to  imagine  what  other  object  could  have 
been  intended  by  it.  The  disavowal  of  that  object,  while 
Mr.  Abbott  declined  to  withdraw  that  portion  of  it,  which, 
as  it  appears  to  me,  was  useless  to  his  case,  could  scarcely 
remove  the  impression  that  such  must  have  been  its  original 
intention,  and  while  that  continued  to  be  the  case  I  cannot 
say  that  the  judge  acted  improperly  in  forbearing  to  act  in  a 
matter  in  which  a  charge  of  personal  interest  might  even 
seem  to  be  fastened  upon  him.  The  title  to  the  Thompson 
farm  might  be  vested  in  him  as  one  of  four  proprietors,  and 
yet  he  might  not  be  interested  in  the  proceeds  arising  from 
the  sale  by  the  managing  owner  of  two  small  lots  worth  only 
£50  together.  If  the  parties  were  desirous  to  get  the 
money  they  had  in  view  for  their  clients  on  the  attaching 
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order  they  might  surely  have  abandoned  such  an  affidavit, 
but  the  pertinacity  in  adhering  to  it  would  seem  to  indicate 
an  intention  to  compel  the  judge  to  abstain  from  adjudica- 
ting on  the  question  on  which  their  right  to  the  money 
depended,  or  to  compel  him,  if  he  did  so  adjudicate,  to  sub- 
mit to  the  charge  of  acting  in  his  judicial  capacity  in  a 
matter  in  which  his  personal  interest  was  concerned. 

Then  as  to  the  ground  assigned  at  so  very  late  a  period, 
that  a  brother-in-law  was  personally  interested  in  the  result, 
and  therefore  Mr.  Hughes  could  not  further  entertain  the 
applications  pending  before  him,  that  must  certainly  be  a 
sufficient  reason  for  declining  to  act  as  a  judge.  Where 
any  degree  of  relationship  exists  between  a  judge  and  a 
party  personally  interested  in  the  litigation,  the  law  and 
ordinary  propriety  will  prevent  the  judge  from  acting  judi- 
cially between  the  litigating  parties,  and  had  the  reason 
been  assigned  in  proper  season,  even  those  who  desired  to 
proceed  with  a  view  to  have  an  order  for  the  payment  of 
money  could  not  but  have  admitted  its  sufficiency,  and 
would  have  proceeded  by  some  other  means  to  obtain  their 
end. 

As  the  matter  now  stands,  I  think  it  would  be  wrong  to 
issue  a  mandamus  to  compel  the  judge  on  this  occasion  to 
proceed  in  a  matter  which  a  judge  of  one  of  the  superior 
courts  most  certainly  would  not  feel  at  liberty  to  entertain 
under  the  same  circumstances.  The  parties  may  apply  and 
remove  their  suits  into  one  of  the  superior  courts,  and  have 
the  summons  for  the  payment  of  the  money  by  the  garnishee 
to  the  persons  claiming  it  on  their  executions  decided  by 
some  judge  not  personally  interested  in  the  amount,  and  not 
connected  with  any  one  that  is. 

I  think  that  the  rule  must  be  discharged  with  costs, 
because  long  'before  the  application  for  mandamus  was  made 
the  parties  were  aware  that  one  of  the  reasons  for  declining 
to  proceed  was  the  near  connexion  of  the  judge  with  one 
of  the  parties  interested  in  the  questions  to  be  decided  on. 

Burns,  J. — The  purport  of  the  affidavits  upon  which  the 
rule  was  granted  is  as  follows :  on  the  1st  of  September, 
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1860,  an  attaching  order  was  made  in  the  suit  of  Allworth  v. 
Wegg  et  al.,  attaching  a  debt  said  to  be  due  by  Patrick 
Burke  to  one  of  the  defendants  in  the  cause,  and  by  sum- 
mons to  Burke  he  was  called  on  to  shew  cause  why  he  should 
not  pay  the  debt,  or  a  sufficient  sum  to  pay  Allworth' s  judg- 
ment. On  the  8th  of  September,  Burke  appeared  at  the 
return  of  the  summons,  and  admitted  the  debt.  At  the 
same  time  Mr.  Edward  Horton,  an  attorney,  appeared  be- 
fore the  judge  on  behalf  of  other  parties  who  claimed  a  right 
to  the  debt  so  attached  in  preference  to  Allworth.  The 
matter  was  adjourned.  On  the  17th  of  November  the  par- 
ties appeared  again  before  the  judge,  and  then  Mr.  Ellis, 
another  attorney,  appeared  on  behalf  of  Mr.  Horton,  and 
the  Bank  of  the  County  of  Elgin,  Mr.  Horton  then  claiming 
the  amount  due  from  Burke  as  assignee  of  the  judgment 
debtor — the  latter  having  absconded.  The  matter  was  again 
adjourned  till  the  24th  of  November,  and  then  Mr.  Abbott, 
the  attorney  for  Allworth,  produced  an  affidavit  to  answer 
Mr.  Horton's  affidavit,  and  among  other  things  contained  in 
it  was  a  passage  explaining  how  the  judgment  debtor  be- 
came indebted  to  Mr.  Horton ;  it  being  stated  in  Horton's 
affidavit  that  the  judgment  debtor  had  bought  two  town  lots 
on  the  Thompson  farm,  to  pay  for  which  the  judgment  debt- 
or had  assigned  to  him,  Mr.  Horton,  the  debt  owing  by 
Burke.  Mr.  Abbott  stated  in  his  affidavit  that  he  was  in- 
formed and  believed  that  the  Thompson  farm  mentioned 
was  on  the  21st  of  March,  1860,  the  property  of  said  Ed- 
ward Horton,  E.  M.  Yarwood,  W.  K.  Kains,  and  Mr. 
Hughes,  (the  judge.)  The  judge,  Mr.  Hughes,  declined  to 
receive  the  affidavit  on  the  ground  of  his  name  being  men- 
tioned in  it,  and  the  matter  was  then  adjourned  to  the  4th  of 
December.  Mr.  Abbott  then  proposed  to  put  in  and  use  an- 
other affidavit,  which  stated  that  the  Thompson  farm  was  the 
property  of  "  Horton,  Yarwood,  Kains,  and  another,"  but 
the  judge  declined  to  receive  that  also,  and  dismissed  the 
parties,  and  marked  the  summons  thus,  "  I  decline  to  act 
further  in  this  matter,"  and  signed  the  same.  Ineffectual 
attempts  were  made  to  induce  Mr.  Hughes  to  take  up  the 
consideration  of  the  matter,  and  he  finally  made  a  memoran- 
dum with  respect  to  it  in  these  words  : 
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"  January  30th,  1861. — In  the  absence  of  the  other  par- 
ties, Mr.  Stanton  and  Mr.  Abbott  applied  this  day  for  a  re- 
consideration of  my  declining  to  act  further  in  the  matter  of 
these  summonses,  in  oi'der  to  save  more  troublesome  proceed- 
ings. I  stated  I  would  hear  what  they  had  to  say  on  the  sub- 
ject to-morrow,  when  the  other  parties  are  present. 

'^January  31st,  1861.— Mr.  Abbott  and  Mr.  Warren  ap- 
peared for  the  several  plaintiffs,  and  Mr.  Ellis  for  the  Bank 
of  the  County  of  Elgin  and  Mr.  Edward  Horton.  Mr.  Ab- 
bott suggested  that  if  I  would  appoint  some  other  barrister  ^ 
to  dispose  of  the  cases  they  would  be  able  to  proceed, 
but  as  matters  now  stand  the  plaintiffs  found  it  difficult,  and 
were  debarred  of  their  remedy.  I  asked  Mr.  Ellis  if  he  was 
willing  that  some  other  barrister  should  act  in  my  stead, 
which  he  said  he  was  unwilling  to  accede  to,  whereupon  I 
read  the  following  : 

"  I  now  definitely  decline  to  interfere  further  in  the  con- 
sideration of  these  summonses,  first,  for  the  reasons  already 
given  by  me  when  I  last  declined  to  do  so,  and  because  it  has 
been  suggested  by  the  attorneys  for  these  plaintiffs  that  I 
am  personally  interested ;  and  for  the  following :  because, 
secondly,  I  find  Mr.  Edward  Horton,  who  is  connected  with 
me  by  marriage,  and  whose  interest  Mr.  Stanton  and  Mr. 
Abbott  have  complained  that  I  favour,  is  personally  inter- 
ested in  the  result.  Thirdly,  and  lastly,  I  place  the  case  of 
Foot  V.  Howard,  in  which  Mr.  Stanton  is  the  plaintiff's  attor- 
ney, on  the  same  footing  as  Allworth  v.  Howard  and  Lock 
V.  Howard,  because  Mr.  Stanton  placed  the  management  of 
Foot  V.  Howard  in  the  hands  of  Mr.  Abbott,  who  placed 
them  all  on  the  same  footing  when  he  read  the  affidavit 
which  suggested  my  interest  in  the  matter,  and  Mr.  Stanton 
being  present  sat  by  giving  suggestions,  prompting  Mr. 
Abbott,  and  no  doubt  acting  in  concert  in  all  he  said  and 
did ;  and  it  is  too  much  for  me  to  be  expected  to  believe  what 
is  alleged  now,  that  he  did  not  so  act  in  concert.  He 
should  have  foreseen  the  effect  of  Mr.  Abbott's  course  before 
he  allowed  himself  to  be  committed  to  him. 

"  Having  said  this  much,  I  am  now  prepared  to  await  the 
result  of  the  troublesome  proceedings  with  which  the  parties 
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yesterday  thought  proper  to  attempt  to  alarm  me,  and  which 
I  have  no  doubt,  indeed  I  have  too  much  reason  to  feel,  have 
not  been  foreborne  or  spared  on  my  account,  or  from  any 
apprehension  that  they  might  be  '  troublesome  to  me. 

"  The  attorneys  acting  for  these  plaintiiFs  voluntarily  placed 
themselves  in  the  present  attitude  towards  myself,  and  how- 
ever much  it  may  be  a  subject  of  regret,  I  can  only  say  it 
has  been  none  of  my  seeking,  and  that  if  these  plaintiffs  suf- 
fer it  is  by  the  action  of  their  own  attorneys  in  making  im- 
, proper  suggestions  ;  for  I  cannot  allow  these  gentlemen  one 
day  to  say  that  I  universally  show  partiality  to  another  at- 
torney, and  allow  myself  on  another  day  to  be  called  upon 
to  decide  a  case  in  which  a  relative  by  marriage  is  inter- 
ested, and  in  the  result  of  which  they  suggest  I  am  myself 
personally  interested,  so  as  to  open  a  door  to  further  com- 
plaints in  the  event  of  an  adverse  decision,  that  I  favoured 
that  relation,  or  attorney,  or  my  own  interest.  I  conceive  I 
have  no  right  to  be  called  upon  to  decide  any  case  in  which 
I  am  not  free  to  act  with  all  proper  discretion,  and  to  give  a 
decision  as  law,  justice,  and  right  may  dictate,  regardless 
of  the  feelings,  opinions,  or  interest  of  any  one,  or  in  which 
my  motives  might  be  open  to  question,  or  my  interfering 
obnoxious  to  censure. 

"If  I  am  wrong  in  these  views  the  parties  have  their  re- 
medy, but  feeling  strongly  as  I  do  upon  the  impropriety  of 
my  acting  otherwise,  I  must  leave  these  matters  as  they 
stood  when  I  before  declined  to  act  further  in  them." 

On  shewing  cause  several  affidavits  were  filed. 

The  facts  before  stated  are  not  denied  or  varied,  but  what 
took  place  at  the  different  meetings  is  given  more  fully. 
Mr.  Hughes  states  that  it  was  not  the  use  of  his  name  in 
the  affidavit  which  was  produced  at  the  meeting  of  the  24th 
of  November  that  he  objected  to,  nor  did  he  object  to  Mr. 
Abbott  using  the  other  affidavit  omitting  his  name.  He 
says  he  asked  Mr.  Abbott  what  it  was  that  was  intended  by 
the  affidavits,  and  the  reply  was,  that  it  was  only  intended 
to  contradict  Mr.  Horton.  The  judge  then  said,  "  Do  you 
intend  to  state  that  I  am  interested  ?  If  you  do,  I  cannot 
go  further  in  the  matter;"  or,  "Do  you  think  I  am  inter- 
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ested?"    And  to  this  it  is  stated  that  Mr.  Abbott  would 
give  no  decided  answer.   The  judge  then  further  added,  "  If 
I  am  interested,  as  is  suggested  by  the  affidavit,  then  I  have 
no  right  to  decide  this  case ;  if  I  am  not  interested,  the  affi- 
davit should  be  withdrawn;  but  with  that  affidavit  before  me, 
implying  that  I  am  interested,  I  will  go  no  further.    If  you 
desire  it,  I  will  enlarge  the  summons  to  give  you  an  oppor- 
tunity to  inform  yourself.   Your  brother-in-law,  Mr.  Kains, 
is  acquainted  with  the  whole  business,  and  can  give  you 
every  information."    All  this  is  confirmed  by  the  affidavit 
of  Mr.  Parke,  a  solicitor,  not  having  any  thing  to  do  with  any 
of  the  business  connected  with  the  suits  mentioned,  but  who 
happened  to  be  in  attendance  before  the  judge  on  the  24th 
of  November,  upon  another  matter.    Mr.  Parke  adds  in  his 
affidavit,  that  the  judge  seemed  to  treat  the  matter  as  if  the 
affidavit  stated  an  interest  in  him,  and  when  the  question 
was  put  to  Mr.  Abbott,  he  neither  admitted  or  denied,  nor 
did  he  explain  what  he  meant  by  it ;  and  Mr.  Parke  says  he 
was  under  the  impression  at  the  time  that  if  Mr.  Abbott  had 
disclaimed  any  desire  to  impute  interest  to  the  judge,  or  had 
withdrawn  or  explained  the  affidavit,  the  judge  would  have 
gone  on  with  the  matter  ;  but  it  was  enlarged  that  in  the 
meantime  Mr.  Abbott  might  satisfy  himself  with  regard  to 
the  judge's  interest.    What  took  place  on  the  4th  of  Decem- 
ber the  judge  says  was  this :  when  Mr.  Abbott  was  pro- 
ceeding to  argue  the  matter,  the  judge  stopped  him  until  the 
question  of  the  judge's  interest  was  settled,  and  it  was 
disclaimed  that  he  had  any  interest ;  whereupon  Mr.  Abbott 
said  he  had  not  read  his  affidavit  to  shew  that  the  judge  had 
any  interest,  but  to  contradict  Horton's  affidavit,  and  as  the 
judge  did  not  like  his  name  used  he  would  make  use  of  the 
other  affidavit  in  which  his  name  was  omitted ;  and  to  this 
the  judge  remarked  that  it  was  only  dealing  with  the 
shadow  and  not  the  substance ;  what  was  required  was  a  dis- 
claimer of  imputing  to  the  judge  that  he  was  interested  in 
the  matter  he  was  called  upon  to  adjudicate  about.    Mr.  Ab- 
bott making  no  offer,  as  the  judge  says,  to  retract  the  sug- 
gestion that  he  was  interested,  he  declined  to  act  fiirther,  and 
so  endorsed  the  summons. 
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The  point  about  the  interest  of  the  judge  appears  to  be 
this  from  the  affidavits :  the  judge  and  Mr.  Horton,  and  the 
other  two  named  gentlemen,  joined  together  in  purchase  of 
what  is  called  the  Thompson  farm,  for  the  purpose  of  laying 
it  out  into  village  lots  and  selling  them.  Mr.  Horton  had 
the  management  of  selling  the  lots  and  accounting  to  the 
others  for  their  different  shares  of  the  purchase  money.  He 
sold  two  of  the  lots  on  his  own  account  to  the  judgment 
debtor,  and  there  were  also  other  accounts  between  them,  and 
to  settle  up  all  the  matters  between  them,  and  pay  for  the 
lots,  as  Horton  contends,  the  judgment  debtor  assigned  to 
him  the  debt  due  by  Burke,  the  garnishee.  The  portion  of 
the  purchase  money  of  the  two  lots  which  would  be  going  to 
Kains,  one  of  the  proprietors,  has  been  settled  for  with  him 
by  Horton,  but  he  has  not  yet  settled  with  the  judge  or  Mr. 
Yarwood ;  and  as  Mr.  Horton  states,  he  will  either  owe  each 
of  them  a  share,  or  they  will  be  entitled  to  take  an  equal 
portion  of  the  land,  and  sell  it  for  their  own  benefit.  Evi- 
dently the  question  ultimately  to  be  decided  will  be  whether 
the  assignment  of  the  debt  due  from  the  garnishee  to  the 
judgment  debtor  was  made,  and  whether  done  legally  to  vest 
the  right  in  Horton  of  calling  upon  the  garnishee  to  pay 
him.    The  judge  and  Mr.  Horton  are  brothers-in-law. 

There  are  many  things  in  the  affidavits  on  both  sides 
which  shew  that  the  members  of  the  profession  at  St.  Thomas 
are  not  only  not  on  good  terms  with  each  other  but  are  also 
at  variance  with  the  judge.  Such  feelings  never  conduce  to 
the  ends  of  justice,  but  on  the  contrary  often  thwart  it,  and 
the  clients  are  made  the  victims  in  the  way  of  unnecessary 
delays  in  the  transaction  of  their  business,  and  their  pockets 
suffer  by  both  unnecessary  and  very  often  unjust  expenses, 
incurred  in  proceedings  having  no  other  end  to  serve  than 
for  mere  gratification  either  to  pride,  envy,  or  malice.  I  do 
not  intend  to  say  who  are  most  to  blame  or  who  are  most  in  the 
wrong  on  this  occasion,  but  it  is  evident,  I  think,  if  the  feel- 
ings of  the  parties  beyond  the  mere  question  in  the  case  itself 
had  not  crept  into  it,  there  surely  ought  to  have  been  no  dif- 
ficulty in  the  disposition  of  the  matter  upon  the  summons. 
The  question  was  whether  Burke  should  pay  AUworth,  the 
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judgment  creditor,  or  pay  Horton.  As  we  see  it  explained, 
whether  Mr.  Horton  would  have  to  pay  the  judge  a  propor- 
tion of  the  purchase  money  of  the  two  lots,  or  whether  the 
judge  might  sell  some  of  the  land  and  pay  himself,  was  not  of 
the  slightest  consequence.  Why,  therefore,  Mr.  Abbott  should 
have  inserted  in  his  affidavit  any  account  of  the  manner  in 
which  the  title  of  the  property  was  held  it  is  difficult  to  per- 
ceive, unless  his  object  was  to  annoy  and  unnecessarily  mix  up 
the  judge's  name  in  the  matter.  He  could  have  obtained  infor- 
mation upon  the  point,  if  he  had  thought  it  necessary  that 
he  should  have  the  matter  explained.  The  judge  was  quite 
right  in  putting  the  question  to  Mr.  Abbott,  and  insisting 
upon  an  answer,  as  to  whether  he  intended  charging  him  with 
having  an  interest  in  the  matter  to  be  disposed  of ;  but  then, 
on  the  other  hand,  if  the  judge  had  been,  perhaps,  a  little 
less  punctilious,  and  at  once  have  stated  what  now  appears, 
and  particularly  if  Mr.  Horton  had  stated  in  his  affidavit  what 
the  meaning  of  the  memorandum  of  Horton  &  Co.  was, 
and  had  stated  what  appears  in  his  affidavit  now,  that  he 
sold  the  lots  on  his  own  account,  we  might  have  been  spared 
the  necessity  of  deciding  an  unnecessary  dispute.  Then, 
again,  had  Mr.  Ellis,  who  represented  Mr.  Horton  and  the 
bank,  accepted  the  offer  made  by  the  other  side  of  withdraw- 
ing the  consideration  of  the  matter  from  the  judge,  and  left 
it  to  a  barrister,  the  question  might  have  been  decided. 

The  question  of  the  judge's  interest  being  removed  out  of 
the  way,  as  it  is  by  the  affidavit,  a  more  serious  one  remains, 
and  that  is  the  relationship  existing  between  the  judge  and 
Mr.  Horton.  The  interest  of  Mr.  Horton  was  not  that  of  an 
attorney  in  his  client's  business,  and  to  which  the  judge  alludes 
in  his  memorandum  of  the  31st  of  January  that  he  has  been  ac- 
cused of  favouring  by  his  partiality ;  but  his  interest  was  di- 
rect, which  was  to  be  determined,  that  is,  whether  he  had  or 
not  a  valid  assignment  of  the  debt  due  by  Burke.  The  judge 
might  well  be  excused  from  being  called  on  to  determine 
that  question  if  he  could  avoid  it. 

The  case  of  Becquet  v.  Lempriere  (1  Knapp,  P.  C.  0. 
376)  throws  a  great  deal  of  light  upon  the  point.  Among 
the  questions  brought  up  on  appeal  from  the  Royal  Court  of 
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Jersey,  one  was  whether  one  of  the  jurats  who  sat  in  the 
court  below  was  incapacitated.  He  had  been  objected  to  on 
the  ground  that  his  first  wife  was  aunt  to  the  respondent, 
Lempriere.  It  appeared  that  the  wife  had  died  without 
children  many  years  before,  and  that  the  jurat  had  married 
two  other  wives  afterwards,  by  whom  he  had  had  children. 
The  court  held  him  incapacitated  according  to  the  law  of 
Jersey. 

In  the  argument  of  that  case,  it  was  mentioned  that  Mr. 
Justice  Lawrence  on  one  occasion  refused  to  try  a  case  in 
which  one  of  his  relatives  was  concerned,  though  he  was  not 
incapacitated  by  law  to  try  it. 

The  question,  therefore,  now  is,  whether  we  should  issue  a 
mandamus  to  compel  Mr.  Hughes  to  proceed  in  a  matter  in 
which  his  brother-in-law  has  a  direct  interest.  The  writ  of 
mandamus  is  not  a  writ  grantable  of  right,  but  is  a  preroga- 
tive writ,  and  the  absence  or  want  of  a  specific  legal  remedy 
gives  the  court  jurisdiction  to  dispense  it ;  and  if  there  be  a 
legal  remedy,  either  at  common  law  or  by  act  of  parliament, 
it  will  be  refused. 

Now,  when  we  look  at  the  constitution  of  the  county 
court,  we  see  that  the  Crown  may  appoint  two  persons, 
one  to  be  the  judge  of  the  county  court,  and  the  other  to  be 
the  junior  judge.  Of  course  it  is  provided  that  both  shall 
reside  within  the  county  appointed  for,  and  shall  not  practise 
the  profession.  No  doubt  the  Crown  would  not  desire  to  in- 
cumber the  fee  fund  with  the  appointment  of  an  additional 
judge  to  a  county  where  perhaps  the  fund  will  scarcely  pay 
the  salary  of  one  judge,  but  I  am  not  sure  this  court  should 
♦  be  governed  by  such  a  consideration  of  the  subject.  It  so 
happens  that  the  county  of  Elgin  has  but  one  judge,  but  if 
another  were  appointed  all  difficulty  in  the  way  of  the  parties 
proceeding  would  at  once  be  removed. 

Then  again,  the  8th  section  of  the  act,  ch.  15,  of  the  Conso- 
lidated Acts,  U.  C,  provides  for  the  appointment  of  a  deputy 
judge  for  temporary  purposes,  allowing  him  to  practise  his 
profession  in  the  meantime.  The  question  upon  this  section 
is  whether  such  an  appointment  must  necessarily  be  confined 
to  the  case  of  death,  illness,  or  unavoidable  absence,  or  the 
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absence  on  leave  of  the  judge.  It  may  be  that  it  would  be 
held  to  be  so  confined,  and  yet  it  may  be  urged  that  the  pro- 
vision should  be  construed  liberally  in  favour  of  justice,  and 
to  enable  the  Crown  to  appoint  so  that  justice  may  be  done. 

Whatever  may  be  thought  about  either  of  these  courses  to 
be  attempted,  I  feel  clear  there  is  another  course  open  to 
the  plaintiff  in  the  suit  in  the  court  below,  and  that  is  to  ap- 
ply to  the  superior  court  for  a  writ  of  certiorari  upon  the 
facts,  to  remove  the  record  and  proceedings  to  the  superior 
court,  in  order  that  justice  may  be  done.  Mr.  Tidd  in  his 
treatise  on  Practice,  (vol.  1,  9th  ed.,  p.  400,)  says  :  "  And  in 
cases  of  absolute  necessity,  as  where  the  inferior  court  re- 
fuses to  award  execution,  the  court  above  will  grant  a 
certiorari  after  judgment,  for  the  sake  of  doing  justice  be- 
tween the  parties,"  and  for  this  he  quotes  1  Lil.  P.  R.  252, 
253.  In  Arthur  v.  The  Commissioners  of  Sewers  in  York- 
shire, (8  Mod.  331)  the  court  uses  this  language  :  "  It  is 
true  where  a  man  is  chosen  into  an  office  or  place,  by  virtue 
whereof  he  has  a  temporal  right,  and  is  deprived  thereof  by 
an  inferior  jurisdiction,  who  proceed  in  a  summary  way,  in 
such  case  he  is  entitled  to  a  certiorari  ex  dehito  justitiee^  be- 
N  cause  he  has  no  other  remedy,  being  bound  by  the  judgment 
of  the  inferior  judicature." 

With  rsgard  to  Mr.  Hughes'  reason  for  not  proceeding  to 
adjudicate  upon  the  summons  by  reason  of  his  relationship 
to  Mr.  Horton,  we  can  scarcely  be  expected  to  compel  him  by 
mandamus  to  do  that  which  I  have  shewn  a  judge  in  Eng- 
land declined  to  do,  and  which  has  also  occurred  more  than 
once  in  this  province.  Anciently  a  judge  could  not  try  a 
civil  or  criminal  case  in  the  county  in  which  he  was  born  or 
inhabited,  so  jealously  guarded  was  the  administration  of 
justice,  but  that  was  remedied  by  statute. 

Eule  discharged. 
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Henderson  v.  The  Grand  Trunk  Railway  Company 
OF  Canada. 

Horses  escaping  on  Railway — Plaintiff's  possession  of  close. 

The  plaintiff  owning  land  adjacent  to  the  railway,  permitted  one  D.  a  ser- 
vant of  the  company  living  within  their  fences,  to  cultivate  a  small  piece 
free  of  rent.  D.  made  a  gate  in  the  railway  fence  to  give  him  access  to 
this  land,  and  the  plaintiff's  horses  passed  through  it  to  the  railway 
track  and  were  killed. 

Held,  af&rming  the  judgment  of  the  county  court,  that  the  plaintiff  was 
sufficiently  in  possession  of  the  close  from  which  the  horses  escaped  to 
entitle  him  to  recover. 

This  was  an  action  in  the  County  Court  of  the  United 
Counties  of  Frontenac,  Lennox  and  Addington,  to  recover 
damages  from  the  defendants  for  unlawfully,  and  negligently, 
and  injuriously  omitting  and  refusing,  pursuant  to  the  statute 
in  that  behalf,  to  erect  and  maintain  sufficient  fences  on  each 
side  of  their  line  of  railway  of  the  height  and  strength  of 
an  ordinary  division  fence,  by  means  whereof  two  mares  of 
the  plaintiff  lawfully  depasturing  and  being  in  a  certain 
close  of  the  plaintiff  adjoining  the  said  railway  of  the  defen- 
dants, strayed  from  the  said  close  into  and  upon  the  said 
railway,  and  were  there  run  over  and  killed  by  a  certain 
locomotive  steam-engine  and  carriages  of  the  defendants. 

The  second  count  was  for  neglect  in  erecting  and  putting 
up  fences  on  each  side  of  defendants'  railway,  by  reason  of 
which  omission  and  neglect  in  erecting  and  maintaining  the 
same  according  to  the  statute  in  that  behalf,  a  horse  of  the 
plaintiff  depasturing  in  a  certain  close  of  the  paintiff  adjoin- 
ing the  said  railway  of  defendants,  escaped  and  strayed 
from  the  said  close  of  the  plaintiff  into  and  upon  the  said 
railway,  and  was  there  run  over  and  badly  injured  by  the 
locomotive  steam-engine  and  carriages  of  the  defendants, 
whereby  the  plaintiff  lost  the  use  of  his  said  horse  for  a 
long  time,  to  wit  for  the  space  of  two  months,  and  was 
thereby  otherwise  greatly  damnified. 

There  were  four  counts  in  the  declaration,  varying  the 
injury  complained  of,  and  the  defendants  pleaded  not  guilty 
to  the  whole  declaration  ;  and  2ndly,  to  each  count  of  the 
declaration,  that  the  defendants  did  erect  and  maintain  on 
each  side  of  their  said  line  of  railway  fences  of  the  height 
and  strength  of  an  ordinary  division  fence. 
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The  plaintiff  took  issue  on  the  several  pleas,  and  the  case 
was  tried  at  the  last  December  sittings  of  the  county  court, 
and  a  verdict  rendered  for  the  plaintiff,  and  $165  damages. 

On  the  trial  it  was  proved  that  the  horses  were  at  pasture 
in  a  field  on  the  plaintiff's  farm,  and  that  from  defect  of 
fences  they  strayed  from  that  field  into  a  small  piece  of 
ground  belonging  to  the  plaintiff  immediately  adjoining  the 
railway  track,  which  the  plaintiff  had  permitted  one  Patrick' 
Daly,  a  servant  of  the  defendants  residing  in  a  small  house 
at  the  Gananoque  railway  station,  to  use  free  of  rent  for  the 
purpose  of  raising  a  few  potatoes  and  vegetables  for  his  own 
use.  It  was  proved  further  that  Patrick  Daly  had  opened 
a  small  gate  in  the  railway  fence  for  the  purpose  of  passing 
to  and  fro  from  his  own  house  inside  the  railway  fence  to 
the  ground  adjoining  on  the  outside,  which  he  cultivated 
with  the  assent  of  the  plaintiff  as  a  mere  matter  of  in- 
dulgence. 

It  was  shewn  that  the  tracks  of  horses  were  seen  through 
that  gateway  from  the  plaintiff's  premises  adjoining,  and 
there  seems  to  be  no  doubt  from  the  evidence  that  the  horses 
came  from  the  plaintiff 's  field  to  that  portion  of  the  plaintiff's 
land  worked  by  Patrick  Daly,  and  then  that  they  strayed 
from  thence  through  the  gate  which  Daly  had  made  for  his 
own  convenience  in  the  railway  fence  close  to  his  house,  and 
so  got  on  the  railway  track,  and  were  killed  or  injured  by  a 
locomotive  and  carriages  passing  along  the  line  of  railway. 

The  defendants'  counsel  called  no  witnesses,  but  objected 
to  the  plaintiff's  case,  that  according  to  the  evidence  the 
horses  broke  into  Daly's  garden  first,  and  then  escaped  from 
it  to  the  railway,  and  not  from  the  plaintiff's  close  as 
alleged  in  the  declaration.  2.  That  there  was  no  evidence 
of  the  ordinary  height  of  division  fences  in  the  township  of 
Leeds.  3.  That  there  was  not  evidence  of  the  killing ;  and 
4.  That  there  was  no  evidence  to  support  the  second 
count. 

The  learned  judge  overruled  these  objections,  and  the 
case  went  to  the  jury  with  a  charge  as  to  the  nature  of  the 
possession  of  the  ground  on  the  plaintiff's  farm  from  which  the 
horses  had  strayed  or  escaped  to  the  railway,  to  which  no 
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objection  was  made  on  either  side.  He  told  the  jury  that 
if  Daly  had  such  a  possession  as  entitled  him  to  hold 
against  the  plaintiff  for  any  time,  however  short,  then  the 
plaintiff  could  not  maintain  this  action :  that  he  must  have  a 
right  to  the  exclusive  possession,  so  that  the  horses  must  have 
passed  from  premises  over  which  he  was  entitled  to  exercise 
entire  control,  to  enable  him  to  sue  for  injury  arising  from 
want  or  defect  of  fences  on  the  part  of  the  defendants  :  that 
if  Daly  was  merely  working  the  ground  as  a  matter  of  indul- 
gence, having  no  right  to  do  so  except  at  the  mere  will  and 
pleasure  of  the  plaintiff,  then  the  plaintiff  must  be  regarded 
as  still  in  possession,  and  entitled  to  enter  at  any  moment  on 
his  land  without  being  liable  to  any  one  for  damages  in 
doing  so.  The  jury  found  for  the  plaintiff  after  a  full  explana- 
tion of  the  law  as  to  the  necessity  of  the  plaintiff  being  in 
possession  of  the  land  to  entitle  him  to  sue  for  the  damages 
sought  to  be  recovered  in  this  action. 

A  rule  nisi  was  obtained  for  a  new  trial  on  the  grounds 
previously  urged  by  defendants  against  the  plaintiff's  right 
of  action,  and  from  the  judgment  discharging  this  rule  the 
defendants  appealed. 

Bell  (of  Belleville)  for  the  appellants,  cited  Walker  v. 
Great  Western  R.  W.  Co.,  8  C.  P.  164;  Gillis  v.  Great 
Western  R.  W.  Co.,  12  U.  C.  R.  427 ;  Dolrey  v.  Ontario, 
Simcoe  &  Huron  R.  R.  Co.,  11  U.  C.  R.  600 ;  McLennan 
V.  The  Grand  Trunk  R.  W.  Co.,  8  C.  P.  413. 

Britton,  contra,  cited  Denn.  dem.  Warren  v.  Fearnside, 
1  Wils.  176  ;  Bertie  v.  Beaumont,  16  East  33  ;  Doe  James 
V.  Stanton,  2  B.  &  AL  373 ;  Leith  v.  O'Neill  et  al.,  19  IT. 
C.  R.  233. 

McLean,  J. — The  case  of  Henderson  v.  Harper  in  our 
own  court  (1  U.  C.  R.  481)  shews  that  a  tenant-at-will  can- 
not set  up  such  tenancy  against  his  landlord,  and  that  the 
entry  on  the  land  by  the  owner,  and  turning  out  his  tenant 
at  will,  are  justifiable  for  the  purpose  of  terminating  the 
tenancy  at  any  time  the  owner  may  think  proper.    The  pos- 


HENDERSON  V.  THE  GRAND  TRUNK  RAILWAY  CO.  605 


sessor  of  a  parcel  of  land  may  maintain  trespass  against  a 
stranger,  but  the  owner  will  also  be  entitled  to  sue  for  any 
injury  to  his  land,  though  it  may  be  occupied  by  a  tenant-at- 
will  who  merely  holds  without  any  interest  derived  from  the 
owner.  Though  at  first  I  was  inclined  to  think  that  Daly 
must  be  regarded  as  in  possession  of  the  ground  through 
which  the  horses  passed  to  the  railway,  and  therefore  that 
the  plaintiff"  could  not  maintain  this  action,  I  am  now  satis- 
fied that  the  direction  of  the  learned  judge  in  the  court 
below  was  correct,  and  that  the  plaintiff's  action  is  sustain- 
able. The  defendants  are  bound  by  law  to  keep  up  fences 
to  prevent  horses  and  other  animals  from  getting  on  the 
line  of  the  railway,  and  if  one  of  their  own  servants  des- 
troys or  removes  a  portion  of  their  fence,  and  injury  is 
thereby  caused  to  an  adjoining  proprietor,  the  defendants 
cannot  excuse  themselves  by  shewing  that  the  injury  was 
caused  by  the  wanton  and  unauthorised  act  of  their  servant. 
The  fact  of  the  servant  having  been  the  cause  of  the  injury 
to  the  plaintiff  may  have  been  the  cause  of  increased  dama- 
ges, but  they  are  not  so  large  that  they  must  necessarily  be 
characterised  as  excessive.  On  all  the  grounds  taken  it 
appears  to  me  that  the  verdict  is  right,  and  that  the  appeal 
must  be  dismissed  with  costs. 

Burns,  J. — There  was  no  complaint  made  of  the  way  in 
which  the  judge  of  the  county  court  left  the  case  to  the  jury. 
He  correctly  enough  told  them  that  it  was  necessary,  in  or- 
der to  the  maintenance  of  the  action,  that  the  plaintiff  should 
be  in  possession  of  the  piece  of  ground  from  which  the 
mares  escaped  upon  the  railway.  In  his  judgment  after- 
wards, in  disposing  of  the  rule  to  set  aside  the  verdict,  he  re- 
marked that  the  question  of  possession  was  one  of  fact  for 
the  jury,  and  this  proposition  cannot  be  denied. 

The  case  of  Wildbor  v.  Rainforth  (8  B.  &  C.  4)  very 
strongly  supports  the  judge's  view  of  this  case.  That  was 
an  action  of  trespass  brought  by  the  widow  of  a  pauper  who 
had  been  permitted  to  occupy  a  house  rented  by  the  over- 
seers of  the  poor.  Mr.  Justice  Bayley  said  that  the  plain- 
tiff was  merely  an  occupier  by  sufferance,  and  Lord  Tenter- 
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den  said  the  plaintiff  was  not  tenant  of  the  premises,  but  lyas 
allowed  to  occupy  by  the  parish  officers,  and  that  her  occu- 
pation was  theirs. 

It  would  be  a  vexy  hard  measure  of  justice  indeed  upon 
this  plaintiff  if  we  should  be  compelled  to  say  that  the  judge 
had  done  wrong  in  refusing  to  grant  a  new  trial,  for  the 
whole  cause  of  the  accident  was  occasioned  by  the  servant 
of  the  railway  company  putting  a  gate  in  the  fence,  which 
he  ought  not  to  have  done,  and  then  negligently  either 
leaving  it  open,  or  in  such  a  way  that  the  slightest  touch 
must  have  opened  it,  so  that  by  it  the  animals  escaped  to  the 
railway  track.  I  do  not  think  we  are  obliged  to  find  fault 
with  the  manner  iu  which  the  judge  has  dealt  with  it  in  the 
court  below,  and,  as  expressed  by  Lord  Kingsdown  in  the 
case  of  the  "  North  American,"  (12  Moore,  P.  C.  338,) 
and  repeated  by  Lord  Chemlsford  in  the  "  Schwalbe,"  (4  L. 
T.  Rep.  N.  S.  160,)  "  In  order  to  advise  the  reversal  of  a 
judgment  we  must  not  merely  doubt  whether  it  is  right,  but 
be  satisfied  that  it  is  wrong."  The  appeal  should  be  dis- 
missed with  costs. 

Appeal  dismissed. 
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Meagher  v.  The  ^tna  Insurance  Company. 

Marine  insurance — Abandonment— Construction  of  policy — Inconsistent  pro- 
visions. 

Defendants  insured  a  vessel  for  $5000  by  a  policy  which  provided,  among 
other  things,  that  no  acts  of  the  insurers  or  insured  in  case  of  disaster 
with  a  view  to  saving  the  property  should  be  considered  as  a  waiver  or 
acceptance  of  abandonment,  but  should  be  without  prejudice  to  the  rights 
of  either  party  :  that  the  insured  should  not  have  a  right  to  abandon  in 
any  case  unless  the  amount  which  the  insured  would  be  liable  to  pay 
under  an  adjustment  as  of  a  partial  loss,  exclusive  of  general  average, 
should  exceed  half  the  amount  insured.  A  memorandum  was  written  on 
the  face  of  the  policy,  and  set  out  in  the  plaintiff's  declaration,  as  follows : 
"  N.  B. — It  is  hereby  understood  that  the  above-named  vessel  is  insured 
against  total  loss  only,  and  no  claim  for  general  average  loss  or  particu- 
lar average  loss  to  attach  under  the  policy." 

The  vessel  struck  upon  a  reef  in  the  St.  Lawrence,  on  the  30th  of  July,  in 
calm  water  and  where  no  wind  could  affect  her.  On  the  6th  of  August 
the  plaintiff  gave  notice  of  abandonment,  but  defendants  refused  to  accept 
it,  and  ten  days  after  they  got  her  off  and  repaired  her,  at  an  expense  in 
all  of  about  $3000,  the  declared  value  of  the  vessel  being  $15,000. 

Ileld^  1.  That  the  written  memorandum  providing  against  a  recovery  except 
for  total  loss  must  prevail,  although  several  printed  conditions  inconsis- 
tent with  such  an  agreement  were  left  in  the  policy. 

2.  That  the  negative  provision,  that  the  insured  should  not  have  a  right  to 
abandon  unless,  &c.,  (as  above,)  would  not  enable  him  to  do  so  as  of 
course  in  the  event  specified,  if  not  otherwise  entitled. 

3.  That  the  evidence  shewed  no  total  loss,  actual  or  constructive,  and 
that  the  plaintiff  therefore  had  no  right  to  abandon. 

The  test  by  which  this  right  must  be  determined  is  whether  a  prudent  man 
would  think  it  worth  his  while  to  attempt  to  save  and  repair  the  vessel. 

4.  The  policy  having  been  prepared  in  the  United  States,  where  defendants 
were  incorporated,  and  transmitted  to  their  agent  here  with  whom  the 
plaintiff  insured,  that  the  law  of  this  country  and  nott  of  the  foreign 
country  should  govern,  the  contract  being  in  fact  made  here. 

The  plaintiff  sued  upon  a  policy  of  insurance  effected  by  him 
on  the  27th  of  April,  1859,  for  $5000,  to  cover  the  period 
from  the  16th  of  April  to  the  30th  of  November,  1859,  on  the 
steamer  Boston  belonging  to  him,  and  to  be  employed  during 
that  time  on  the  lakes  and  rivers  mentioned  in  the  policy, 
including  the  river  St.  Lawrence  from  lake  Ontario  to 
Quebec. 

In  the  policy  the  steamer  with  her  tackle,  apparel,  and 
other  furniture,  was  valued  at  $15,000. 

The  assurance  was  against  the  perils  of  the  lakes,  rivers, 
canals,  fires  and  jettisons,  with  the  exception  of  loss  or 
damage  arising  from  certain  causes  specified,  which  excep- 
tions it  is  not  material  to  consider. 

The  policy  as  set  out  contained  the  usual  provisions,  that 
the  insured  should  give  the  insurers  prompt  notice  of  any 
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loss  or  damage,  and  of  the  plan  adopted  for  recovering  the 
vessel :  that  the  insured  might  take  measures  for  saving  and 
securing  the  vessel,  without  prejudice  to  his  insurance,  and 
might  cause  her  to  be  forthwith  repaired  :  that  in  case  of  his 
neglect  or  refusal  to  take  such  measures  the  insurers  might 
interpose,  and  recover  the  vessel,  and  cause  her  to  be 
repaired  for  account  of  the  insured,  or  that  the  insurers 
should  contribute  to  the  expenditure,  according  to  the  pro- 
portion which  the  sum  insured  should  bear  to  the  valuation 
in  the  policy,  which  should  form  a  lien  on  the  vessel,  and  be 
recoverable  against  the  insured,  at  the  option  of  the  insur- 
ers :  that  no  particular  loss  or  particular  average  should  be 
paid  by  the  insurer,  unless  amounting  to  50  per  cent,  of 
the  valuation  :  that  losses  should  be  payable  in  sixty  days 
after  proof  of  the  loss  or  damage,  and  of  the  amount :  that 
proof  of  the  same,  and  of  the  interest  of  the  insured,  should  be 
made  and  presented  at  the  office  of  the  company :  that  in 
all  cases  of  loss  or  damage  one  third  "  new  for  old"  should 
be  deducted  from  the  cost  of  repair,  and  no  partial  loss 
should  be  claimed  unless  amounting  to  a  particular  average, 
after  such  deduction :  that  the  acts  of  the  insured,  or 
insurers,  or  their  agents,  in  recovering,  saving  and  preserv- 
ing the  property  insured  in  case  of  disaster,  should  not 
be  considered  a  waiver  or  an  acceptance  of  an  abandonment, 
nor  as  affirming  or  denying  any  liability  under  the  said 
policy,  but  such  acts  should  be  considered  as  done  for  the 
benefit  of  all  concerned,  and  without  prejudice  to  the  rights 
of  either  party  :  that  the  insured  should  not  have  a  right  to 
abandon  the  said  vessel  in  any  case,  unless  the  amount 
which  the  insured  would  be  liable  to  pay  under  an  adjustment, 
as  of  a  partial  loss,  exclusive  of  general  average  and 
charges  of  the  nature  of  general  average,  should  exceed 
half  the  amount  insured :  that  no  abandonment  in  any 
case,  whatever  might  be  the  right  to  abandon,  should  be 
allowed  as  cause  for  abandonment,  unless  it  should  be  in 
writing,  signed  by  the  insured,  and  delivered  to  the  com- 
pany, or  their  authorised  agent,  nor  unless  it  should  be 
sufficient,  if  accepted,  to  convey  to  and  vest  in  the  said 
insurance  company  an  unincumbered  and  perfect  title  to  the 
subject  abandoned. 
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And  it  was  further  set  out  in  the  declaration  that  by  a 
memorandum  endorsed  upon  the  said  policy  it  was  agreed 
that  the  vessel  was  thereby  insured  against  total  loss  only, 
and  that  no  claims  for  general  average  loss  or  particular 
average  loss  should  attach  under  the  said  policy. 

The  declaration  contained  the  usual  averment  that  at  the 
time  of  insurance,  and  from  thence  till  and  at  the  time  of 
the  loss,  the  plaintiff  was  the  owner  of  the  vessel ;  and  it 
was  alleged  that  while  she  was  navigating  the  river  St* 
Lawrence  on  an  upward  trip  from  Montreal  to  Hamilton 
and  St.  Catherines,  on  the  30th  of  July,  1859,  the  Boston 
"was  by  the  mere  perils  of  the  navigation  wrecked  in  the 
said  river,  and  thereby  became  wholly  lost  to  the  plaintiff, 
of  all  which  the  defendants  then  had  due  notice,  and  the 
plaintiff  thereupon  duly  abandoned  the  said  vessel  to  the 
said  defendants,  who  then  accepted  the  said  abandon- 
ment," &c. 

Besides  some  pleas  which  were  demurred  to,  the  defen- 
dants pleaded,  1st.  That  the  vessel  insured  was  not  wholly 
lost  to  the  plaintiff,  as  in  the  declaration  alleged,  and  four 
other  pleas,  of  which  the  2nd  and  5th  were  held  bad  on 
demurrer. 

The  third  and  fourth  pleas,  which  were  also  demurred  to, 
were  adjudged  to  be  good  pleas  in  bar,  and  the  plaintiff 
obtained  leave  afterwards  to  take  issue  upon  them,  {a) 

The  third  plea  was,  "  that  the  plaintiff  did  not  duly  abandon 
the  said  vessel,  nor  did  the  defendants  accept  the  said  aban- 
donment as  alleged." 

The  fourth  plea  was,  "  that  the  said  abandonment  in  the 
declaration  mentioned  was  not  sufficient  to  convey  to  and 
vest  in  the  said  defendants  an  unincumbered  and  perfect  title 
to  the  said  vessel." 

At  the  trial,  at  Toronto,  before  McLean,  J.,  the  printed 
policy  was  produced.  It  contained  a  memorandum  written 
across  the  face  of  it,  in  the  following  words,  in  red  ink  : 
"  N.  B.— It  is  hereby  understood  that  the  above-named 
vessel  is  insured  against  total  loss  only,  and  no  claim  for 
general  average  loss  or  particular  average  loss  to  attach 
under  the  policy." 


{a)  See  19  U.  C.  R.  530. 
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At  the  conclusion  of  the  evidence  Gralt,  Q.  C,  for  the 
defendants,  took  a  numher  of  exceptions  to  the  plaintiff  's 
case,  moving  upon  them  as  grounds  of  nonsuit,  on  which 
the  learned  judge  reserved  leave  to  him  to  move  in  term, 
and  allowed  the  case  to  proceed.  Very  many  witnesses  were 
examined  and  a  great  mass  of  evidence  received,  chiefly 
upon  the  point  whether  the  nature  of  the  damage  to  the 
vessel  was  such  as  entitled  the  plaintiff  to  abandon  her  as  a 
total  loss,  on  the  rule  laid  down,  that  if  a  prudent  man 
could  not  be  expected  to  incur  the  expense  of  attempting  to 
save  her  under  the  circumstances  in  which  she  lay,  the 
insured  could  properly  give  notice  of  abandonment ;  and 
also  upon  the  point  whether  it  would  have  cost  more  to  get 
her  off  and  repair  her  than  fifty  per  cent,  of  her  declared 
value,  with  the  modifications  which  have  been  applied  in 
regard  to  such  estimates. 

The  main  facts  of  the  case  were  these :  on  Saturday,  the 
30th  of  July,  1859,  the  Boston  in  coming  up  the  river  St. 
Lawrence  struck  upon  a  shoal  or  reef,  which  runs  out  north- 
erly towards  point  Iroquois,  on  the  Canadian  side  of  the 
river,  in  Upper  Canada,  where  the  river  is  probably  from 
half  a  mile  to  a  mile  wide,  the  place  being  quite  inland  and 
many  hundred  miles  from  the  sea. 

This  accident  occurred  about  two  o'clock  in  the  day,  from 
some  cause  not  clearly  accounted  for  in  the  evidence.  She 
had  some  cargo  in  her,  and  the  plaintiff  was  himself  on  board. 
A  large  boulder  at  the  point  of  the  reef  came  under  the  ves- 
sel about  amidships;  she  hung  upon  this,  and  sank  at  the 
bow  and  stern  till  the  water  became  level  within  her.  From 
the  situation  in  which  she  was,  she  was  not  exposed  to  the 
action  of  any  sea,  and  could  be  easily  got  off  and  taken  to  a 
place  of  safety,  if  the  nature  and  extent  of  her  injury  should 
be  found  to  admit  of  it. 

The  captain  telegraphed  to  Belleville  for  a  steamer  be- 
longing to  the  plaintiff  to  come  down  to  her  assistance,  and 
one  arrived  the  next  day  and  took  off  the  cargo.  On  Mon- 
day the  captain  sent  up  a  protest  describing  the  accident  to 
the  defendants'  agent  at  Kingston,  and  on  Monday  or  Tues- 
day two  gentlemen  came  down  who  were  salvage  agents — 
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one  of  them  for  an  association  of  underwriters  at  Buffalo,  and 
the  other,  Mr.  Fortin,  for  the  defendants  and  the  Home  In- 
surance Company  of  Buffalo,  with  which  latter  company  the 
plaintiff  had  also  insured  the  Boston  in  the  sum  of  $3000. 
The  plaintiff  got  some  shipwrights  to  examine  the  vessel,  and 
so  also  did  the  defendants  through  their  agents. 

There  was  great  discrepancy  in  the  evidence  as  to  the  ex- 
tent to  which  the  Boston  was  injured,  and  what  it  would  cost 
to  repair  her  so  as  to  make  her  as  seaworthy  as  she  was  be- 
fore the  accident ;  but  at  present  it  is  intended  to  state  only 
such  principal  facts  in  the  case  as  seemed  to  be  proved  without 
dispute,  and  as  are  necessary  for  determining  the  legal  ex- 
ceptions taken  to  the  plaintiff's  recovery. 

On  the  5th  of  August,  six  days  after  the  accident,  the 
plaintiff  went  to  the  office  of  the  defendants*  agent  in  King- 
ston, and  said  he  would  abandon  the  vessel,  intimating  also 
that  he  would  claim  for  a  total  loss.  The  agent  told  him 
that  he  had  nothing  to  say  to  that :  that  he  had  heard  from 
the  defendants  and  from  others  that  the  vessel  could  not  be 
abandoned  by  him  as  a  total  loss,  while  she  was  lying  as  she 
was. 

The  next  day  (6th  of  August)  the  plaintiff  took  or  sent  to 
the  office  (the  agent  being  absent)  a  written  notice  signed  by 
him,  that  he  had  abandoned  the  steamer  Boston^  in  pursuance 
of  the  terms  of  the  policy,  adding  in  it  that  he  would  exert 
himself  to  the  utmost  to  save  the  vessel  for  the  insurance 
companies,  and  not  for  himself,  and  that  he  held  them  liable 
for  the  whole  amount  of  insurance  money. 

On  the  12th  of  September  the  plaintiff  delivered  to  the 
defendants'  agent  an  affidavit  made  by  him,  stating  the 
wreck  of  the  vessel  on  the  30th  of  July,  and  referring  to 
protests  which  he  had  before  delivered,  describing  the  parti- 
culars of  the  casualty.  He  swore  in  this  affidavit  that  on  the 
6th  of  August  he  had  given  formal  notice  of  abandonment, 
and  that  he  claimed  as  for  a  total  loss.  In  this  same  affida- 
vit the  plaintiff  swore  that  on  the  7th  of  January,  1859,  he 
became  the  owner  of  the  Boston,  under  a  bill  of  sale  from 
one  Thomas  Paton  therewith  submitted,  and  that  he  con- 
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tinued  to  be  such  owner  from  thence  to  the  time  of  the  wreck 
of  the  steamer. 

There  were  produced  at  the  trial,  1st,  a  mortgage  dated 
the  21st  of  May,  1856,  professing  to  be  made  by  James 
Nixon,  John  E.  Swale,  and  John  Owen  Nixon,  of  Hamilton, 
to  Michael  Wilson  Browne,  of  the  steamer  Boston,  to  secure 
£8,875,  stated  to  have  been  that  day  lent  to  them  by 
Browne,  and  which  was  to  be  repaid  to  Browne  on  the  11th 
of  November,  1856,  with  interest  at  six  per  cent.  Prefixed 
to  the  mortgage  was  a  table  like  that  contained  in  the  form 
of  the  English  Merchant  Shipping  Act,  17  and  18  Vic, 
ch.  104,  schedule  I.,  in  which  it  was  stated  that  the  Boston 
was  built  at  Quebec,  in  1852,  and  was  registered  there  as  a 
British  built  ship,  and  a  particular  description  of  her  was 
given,  with  her  registered  tonnage. 

The  mortgagors  thereby  mortgaged  the  whole  vessel  in  the 
words  of  the  statutory  form,  covenanting  that  they  had 
power  to  mortgage,  and  that  she  was  free  from  incumbrance. 
And  it  was  further  stated  in  it  that  the  mortgage  was 
made  on  condition  that  the  power  of  sale  which  by  the  Mer- 
chant Shipping  Act,  17  and  18  Vic,  ch.  104,  was  vested  in 
the  mortgagee,  should  not  be  exercised  till  the  11th  of  Novem- 
ber, 1856. 

It  was  marked  as  entered  in  the  Custom  House  at  Quebec, 
on  the  21st  of  July,  1856,  which  entry  was  signed  by  the 
registrar. 

There  was  next  produced  a  bill  of  sale  from  M.  W. 
Browne  to  James  Coleman,  dated  4th  of  June,  1857,  and 
headed  by  a  similar  description  of  the  steamer  Boston,  by 
which  Browne,  calling  himself  mortgagee  of  the  ship  Boston, 
as  described  above,  and  referring  to  the  mortgage  made  to 
him  by  Nixon  and  Swales,  transferred  her  to  Coleman. 

This  appeared  also  to  have  been  entered  with  the  registrar 
of  the  port  of  Quebec  on  the  9th  of  June,  1857. 

Next  a  deed  was  produced,  dated  the  4th  of  June,  1857, 
similar  to  the  last  in  its  form,  and  entered  on  the  9th  of 
June  with  the  registrar  of  the  port  of  Quebec,  by  which 
Coleman  transferred  the  Boston  to  Thomas  Baton  of  Mon- 
treal. 
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And  lastly,  a  deed  from  Thomas  Paton,  dated  the  7th  of 
January,  1859,  by  which  Paton,  in  consideration  of  $7,300, 
transferred  the  Boston  to  this  plaintiff.  This  was  entered 
on  the  8th  of  February,  1859,  with  the  registrar  of  Quebec. 

No  further  proof  was  given  at  the  trial  of  the  execution 
of  any  of  these  deeds,  than  what  was  given  by  M.  W. 
Browne,  the  mortgagee  of  Nixon  and  Swales,  who  being 
called  as  a  witness  for  the  plaintiff  stated  that  the  mortgage 
to  him  by  Messrs.  Nixon  and  Swales  was  executed  by  the 
three  partners  who  were  named  in  it ;  that  they  had  pur- 
chased the  Boston  from  him,  and  had  given  this  mortgage 
back,  to  secure  the  purchase  money. 

He  swore  also  that  he  executed  the  deed  to  Coleman, 
which  was  produced,  he  being  then  in  possession  of  the 
vessel. 

No  proof  was  given  of  the  execution  of  the  bill  of  sale 
from  Coleman  to  Paton,  or  of  that  from  Paton  to  Meagher. 
He  swore  that  the  vessel  was  sold  by  auction  by  Paton,  and 
that  the  plaintiff  bought  her  at  the  sale  for  $7,300  as  he 
thought. 

There  was  no  evidence  as  to  the  interest  of  Browne  in 
the  vessel,  when  he  sold  her  to  Messrs.  Nixon  and  Swales, 
as  he  said  he  did,  or  how  he  acquired  it ;  nor  was  there 
any  certificate  of  ownership  in  evidence,  or  any  proof  as  to 
who  was  the  registered  owner. 

There  was  no  evidence  of  any  offer  by  the  plaintiff  to 
convey  his  interest  in  the  boat  to  the  defendants  when  he 
claimed  to  abandon  her,  or  at  any  time  before  action  brought, 
nor  any  proof  that  he  had  exhibited  his  title,  or  disclosed 
the  particulars  of  it. 

On  the  defence,  it  was  proved  that  the  marine  inspector 
of  the  defendants  was  sent  down  on  the  1st  of  August  by 
their  agent  at  Kingston  to  inspect  the  vessel  as  she  lay 
upon  the  reef.  He  described  on  the  trial  in  what  state  he 
found  her,  and  stated  that  he  saw  the  plaintiff  on  board  the 
Boston^  who  spoke  of  abandoning  the  vessel  as  a  total  loss, 
under  a  clause  in  his  policy,  contending  that  he  had  a  right 
to  do  so  if  the  injury  was  equal  in  amount  to  one  half  of  the 
sum  insured :  that  the  plaintiff  was  informed  by  him,  the 
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witness,  that  he  did  not  consider  the  vessel  a  total  loss,  and 
would  not  assume  the  responsibility  of  so  deciding  till  he 
heard  from  the  defendants  at  Buffalo  :  that  they  then  spoke 
of  the  best  method  of  getting  off  the  vessel :  that  no  one 
considered  it  impossible  to  get  her  olf :  that  the  plaintiff  was 
insisting  that  he  had  a  right  to  abandon  her  :  that  the 
weather  was  fine,  and  no  wind  could  affect  her  where  she 
was  :  that  he,  the  witness,  was  in  the  boat  from  the  Tuesday 
after  the  wreck  till  the  next  Saturday,  and  returned  to  her 
again  on  the  Wednesday  following,  when  he  brought  men 
and  scows,  and  proper  appliances  to  get  off  the  vessel.  He 
swore  that  he  remained  with  the  vessel  assisting  and  super- 
intending till  she  was  afloat,  which  was  on  the  16th  of 
August,  the  plaintiff  being  there  occasionally  for  the  first 
two  or  three  days,  but  making  no  attempt  to  get  her  off. 
He  stated  that  when  she  was  cleared  of  water  by  a  steam 
pump  which  was  brought  down  from  Buffalo  they  raised  her 
bow,  and  she  floated  off  so  easily  when  the  steamer  was 
attached  to  her  that  there  was  no  hitch  or  jar  in  the  move- 
ment :  that  in  taking  her  up  the  river  to  Ogdensburgh  they 
had  to  work  the  steam  pump  five  or  ten  minutes  in  an  hour, 
an  account  of  leakage — not  more.  They  were  a  week 
employed  in  getting  her  off. 

The  total  expenses,  including  the  steam  pump,  and  all 
charges  of  taking  her  to  the  Marine  Railway  at  Ogdens- 
burg,  (but  not  of  hauling  her  up,)  amounted  to  $2216  44c. 

It  was  proved  by  other  witnesses  that  the  whole  expense 
of  repairing  her  and  launching  her  again  was  $839  93c., 
the  expense  of  getting  down  and  using  the  steamer  form- 
ing by  far  the  larger  portion  of  the  sum. 

The  general  agent  of  the  defendants  at  Buffalo  swore  that 
he  came  down  to  Ogdensburg,  and  was  there  the  day  the 
Boston  was  brought  in,  and  that  he  saw  the  plaintiff  there 
and  conversed  with  him :  that  the  vessel  had  then  been 
attached  by  the  witness  for  the  amount  of  the  expenses 
incurred  in  getting  the  vessel  off,  which  the  witness  told  the 
plaintiff  they  had  incurred  as  salvors,  in  order  that  they 
might  restore  the  vessel ;  and  ^that  they  would  give  him 
up  the  vessel,  and  relieve  her  from  the  attachment,  and 
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give  him  a  year  or  two  to  pay  the  amount,  upon  giving 
security.  The  plaintiff  declined  that,  contending  that  he 
was  at  liberty  to  treat  it  as  a  total  loss,  but  he  offered, 
as  this  witness  said,  to  take  the  boat  as  she  then  lay  at 
Ogdensburg,  without  repairs,  if  the  defendants  would  pay 
the  expense  of  raising  her  and  getting  her  to  Ogdensburg. 

At  this  time  the  Boston  had  not  been  hauled  out  for 
repairs.  The  expenses  it  seemed  were  incurred  by  the  two 
companies  who  had  insured  for  the  plaintiff. 

The  evidence  was  on  many  points  inconsistent  and  con- 
flicting to  a  remarkable  degree.  The  learned  judge  charged 
the  jury  upon  the  general  effect  of  the  testimony  in  such  a 
manner  as  the  plaintiff's  counsel  seemed  to  consider  unfa- 
vourable to  his  case,  for  he  took  a  great  variety  of  objections 
to  the  charge,  which  it  becomes  now  not  material  to  advert 
to,  for  the  jury,  being  either  unwilling  or  unable  to  dispose 
satisfactorily  to  themselves  of  the  specific  questions  of  fact 
which  they  had  been  asked  to  determine,  gave  a  general 
verdict  for  the  plaintiff  for  $5,400,  being  the  whole  sum 
insured  and  interest. 

The  defendants  were  a  foreign  company,  carrying  on 
business  at  Hartford,  in  the  United  States,  and  the  policy 
was  prepared  and  transmitted  from  thence  on  the  instruc- 
tions of  their  agent  at  Kingston,  with  whom  the  plaintiff 
effected  the  insurance. 

Uecles,  Q.  C,  for  the  defendants,  obtained  a  rule  nisi  for 
a  nonsuit  on  the  leave  reserved,  or  for  a  new  trial,  on  the 
following  grounds : 

1.  That  no  total  loss  of  the  vessel  insured  in  point  of  fact 
was  proved  at  the  trial. 

2.  That  no  constructive  total  loss  of  the  steamer,  by 
reason  of  damage  or  otherwise,  within  the  meaning  of  the 
policy,  was  proved. 

3.  That  no  notice  of  abandonment  of  the  said  steamer  by 
the  plaintiff  was  proved  to  have  been  given  to  the  defend- 
ants within  a  reasonable  time. 

4.  That  the  abandonment  attempted  to  be  proved  was 
insufficient  within  the  meaning  of  the  policy,  because  no 
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conveyance  of  the  vessel  was  proved  to  have  been  made  or 
tendered  to  the  defendants. 

5.  That  no  title  was  shewn  to  have  been  in  the  plaintiff, 
so  that  he  could  within  the  meaning  of  the  policy  make  a 
conveyance  thereof  to  the  defendants  free  from  incum- 
brances. 

And  as  regards  a  new  trial,  it  was  moved  generally  on  the 
law  and  evidence  and  judge's  charge. 

Crooks  and  M.  C,  Cameron^  shewed  cause,  and  cited 
Irving  V.  Manning,  1  H.  L.  Cas.  287  ;  Arnould  on  Ins.  2nd 
Ed.,90-91,1012, 1067,1074, 1089, 1106, 1107-9, 1113, 1165, 
1172;  Kent  Com.  iii.  321;  Bradlie  v.  the  Maryland  Insu- 
rance Company,  12  Peters  397,  399  ;  Reimer  v.  Ringrose, 
6  Ex.  263 ;  Holdsworth  v.  Wise,  7  B.  &  C.  794 ;  Dean  v. 
Hornby,  3  E.  &  B.  180 ;  Lozano  v.  Jansen,  5  Jur.  K  S. 
1401 ;  Phillips  on  Insurance,  1543,  1544,  1548 ;  Peele  v. 
Merchants'  Insurance  Co.,  3  Mason  27;  Gloucester  Ins.  Co., 
V.  Younger,  2  Curtis  322  ;  Reynolds  v.  Ocean  Ins.  Co., 
1  Mete.  160 ;  Stewart  v.  Greenock  Marine  Ins.  Co.,  2  H. 
L.  Cas.  176,  1  McQueen  Sc.  Ap.  Cas.  328;  Scottish 
Marine  Ins.  Co.  v.  Turner,  17  Jur.  631. 

Eceles,  Q.  C,  Grolt,  Q.  C,  and  Anderson  supported  the 
rule,  citing  Colgan  v.  London  Assurance  Co.,  5  M.  &  S. 
447 ;  Arnould  on  Ins.  1166-7,  1000,  994 ;  Anderson  v. 
Royal  Exchange  Assurance  Co.,  7  East  38  ;  Phillips  on  Ins. 
sees.  1519, 1543, 1544, 1539,  1669, 1559, 1763, 1767  ;  King 
V.  Western  Assurance  Co.,  7  C.  P.  300 ;  Moss  v.  Smith, 
9  C.  B.  94 ;  Rosetto  v.  Gurney,  11  G.  B.  176 ;  Ralli  v. 
Janson,  6  E.  &  B.  422 ;  Kent  Com.  iii.  299 ;  Hugg  v. 
Augusta  Insurance  Co.,  7  Howard  604 ;  Park  on  Ins.  247, 
252 ;  Cocking  v.  Eraser,  4  Doug.  295 ;  Dyson  v.  Rowcroft, 
3  B.  &  P.  474 ;  Glennie  v.  London  Assurance  Co.,  2  M.  & 
S.  371 ;  Thompson  v.  Royal  Exchange  Assurance  Company, 
16  East  214 ;  Davy  v.  Melford,  15  East  559 ;  Roux  v. 
Salvador,  3  Ring.  N.  C.  266  ;  Godsall  v.  Boldero,  9  East 
72;  Naylor  v.  Taylor,  9  B.  &  C.  718;  Cazalet  v.  St. 
Barbe,  1  T.  R.  187;  Doyle  v.  Dallas,  1  Moo.  &  Rob.  18  ; 
Cambridge  v,  Anderton  2  B.  &  C.  691 ;  Reimer  v.  Ringrose, 
20  L.  J.  N.  S.  Ex.  175  ;  S.C.,  6  Ex.  263  ;  Gardner  v.  Sal- 
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vador,  1  Moo.  &  Rob,  116  ;  Tanner  v.  Bennett,  R.  &  M. 
182 ;  Underwood  v.  Robertson,  4  Camp.  138 ;  Parker  v. 
Wallis,  5  E.  &  B.  21. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  to  consider  first  what  law  is  to  govern.  We  think 
that  of  Upper  Canada,  for  that  the  contract  was  in  fact  made 
in  Kingston  between  the  plaintiff  and  the  agency  there. 

It  would  clearly  have  been  so  if  the  agent  had  given  a 
receipt  for  the  premium,  for  the  insurance  would  have  been 
substantially  complete  before  the  policy  was  made  out.  The 
policy  being  delivered  at  Kingston  is  the  formal  completion 
of  the  contract.  Some  argument  may  be  derived  from  our 
statute  of  1860,  ch.  33. 

But  if  it  should  be  held  that  the  law  of  the  state  of  New 
York,  where  the  seat  of  the  corporation  is,  should  govern, 
that  would  not  affect  the  case  as  it  stands  before  us,  for  there 
was  no  evidence  of  that  law,  and  we  cannot  therefore  assume 
that  it  is  different  from  our  own,  and  that  total  loss  there  has 
a  different  meaning  from  total  loss  here. 

Then  as  to  the  policy : 

The  condition  endorsed  in  writing  on  the  face  of  the 
policy,  "  that  the  vessel  was  insured  against  total  loss  only, 
and  that  no  claim  for  general  average  loss,  or  particular 
average  loss  shall  attach  under  the  policy,"  is  no  doubt  to  be 
read  as  part  of  the  policy,  and  we  cannot  doubt  that  such 
was  the  deliberate  intention  of  the  parties.  That  indeed  is 
not  denied ;  but  though  this  special  provision  forms  part  of 
the  policy,  all  the  rest  of  the  instrument,  as  it  would  have  ex- 
isted in  the  printed  form  if  there  had  been  no  such  provision, 
has  been  left  standing,  and  some  parts  of  this  general  form 
of  policy  as  they  stand  unaltered  are  inconsistent  with  the 
condition  which  makes  the  company  liable  only  in  case  of 
total  loss. 

We  are  told  in  one  part  of  the  policy  that  no  claim  for 
general  average  loss  or  particular  average  loss  shall  attach 
under  the  policy,  while  in  other  parts  of  it  we  are  told  that 
the  insured  shall  give  prompt  notice  of  "  any  loss  or  da- 
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mage  :  that  no  f  articular  loss,  or  particular  average  should 
be  paid  by  the  insurer  unless  amounting  to  50  per  cent,  of 
the  valuation :  that  losses  should  be  payable  in  sixty  days 
after  proof  of  the  loss  or  damage  and  of  the  amount;  and 
that  in  all  cases  of  loss  or  damage  one  third  new  for  old 
should  be  deducted  from  the  cost  of  repair ;  and  that  no  par- 
tial loss  shall  be  claimed  unless  amounting  to  a  particular 
average  (that  is,  as  above  declared,  50  per  cent,  of  the  valua- ' 
tion)  after  such  deduction. 

These  would  all  have  stood  with  propriety  as  parts  of  the 
policy,  if  there  had  been  no  such  special  provision  in  it  as 
restricts  the  claim  which  the  insured  can  make  under  it  to 
the  case  of  total  loss  only,  but  they  are  inconsistent  with 
that  provision. 

Then  follows  this  very  material  condition  :  "The  insured 
shall  not  have  a  right  to  abandon  the  said  vessel  in  any  case, 
unless  the  amount  which  the  insured  would  be  liable  to  pay 
under  an  adjustment  as  of  a  partial  loss,  exclusive  of  general 
average  and  charges  of  the  nature  of  general  average,  should 
exceed  half  the  amount  insured." 

It  is  rather  perplexing  to  know  what  to  make  of  such  a 
policy. 

This,  however,  is  plain,  that  the  defendants  can  only  be 
made  liable  as  for  a  total  loss,  for  their  engagement  is 
clearly  and  positively  limited  to  that. 

Then  taking  the  policy  and  the  evidence  given  at  the  trial, 
how  does  the  case  stand  in  regard  to  those  legal  exceptions 
which  were  taken  as  grounds  of  nonsuit,  and  reserved  for 
our  consideration  here  ? 

The  first  is  that  a  total  loss  was  not  proved  at  the  trial. 
Certainly  an  actual  total  loss  was  not  proved,  nor  any  thing 
approaching  to  it :  that  is  indeed  not  attempted  to  be  main- 
tained on  the  plaintiff's  side.  The  vessel  was  fast  on  a  shoal 
in  the  river  a  few  hundred  feet  from  the  shore,  at  midsum- 
mer, the  calmest  season  of  the  year,  and  where  in  any  sea- 
son there  would  be  no  danger  from  the  agitation  of  the 
waters.  She  was  in  a  situation  which  admitted  of  all  means 
for  getting  her  off  being  easily  taken,  and  of  removing  her 
afterwards  to  a  place  of  safety  where  she  could  be  readily 
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repaired.  From  the  first  no  one  seemed  to  doubt  that  she 
could  be  raised  and  restored,  as  in  fact  she  has  been,  after 
freeing  her  from  water  and  applying  eight  or  ten  days 
labour. 

But  the  plaintiff  being  present  at  the  time  of  the  casualty, 
seems  either  then  or  very  soon  after  to  have  made  up  his 
mind  to  make  no  effort  to  relieve  the  vessel,  but  to  force  her 
upon  the  defendants  as  a  total  loss,  on  the  principle  that  the 
policy,  as  he  assumes,  entitled  him  to  abandon  her  if  he 
could  make  it  appear  that  the  cost  of  floating  the  vessel, 
getting  her  to  a  place  of  safety,  and  repairing  her,  would  ex- 
ceed half  the  amount  insured.  The  defendants,  on  the 
other  hand,  seem  to  have  been  consistent  from  the  first  in  their 
resistance  of  such  a  claim.  They  called  upon  the  plaintiff  to 
take  measures  for  saving  the  vessel,  but  he  would  do  nothing. 
Either  party  was  at  liberty  to  exert  himself  in  restoring  the 
vessel  without  prejudicing  his  position  under  the  policy,  for 
that  is  expressly  provided  for ;  and  the  defendants  having  got 
off  the  vessel  with  little  difficulty,  and  offered  to  restore  her 
on  being  repaid  the  expense  they  had  been  at,  have  shewn 
thereby  very  plainly  that  she  was  not  an  actual  total  loss. 

Then  was  it  upon  the  evidence  a  constructive  total  loss, 
admitting,  as  we  suppose  it  must  be  admitted,  that  under 
certain  circumstances  different  from  those  in  evidence  here, 
the  plaintiff  by  abandoning  the  vessel  and  giving  proper  no- 
tice might  legally  claim  as  for  a  total  loss  under  this  policy, 
although  the  vessel  had  never  lost  her  character  as  a  vessel, 
but  immediately  after  being  got  off  had  been  taken  to  a  con- 
venient dock,  and  there  repaired  so  as  to  make  her,  accord- 
ing to  the  testimony  of  the  defendants,  in  a  state  as  seaworthy 
as  she  was  before  the  accident  ? 

We  do  not  think  the  plaintiff  intended  to  insist  on  the  ar- 
gument that  he  could  claim  as  for  a  constructive  total  loss, 
if  he  could  shew  that  the  expense  of  getting  off  the  vessel 
and  repairing  the  accident  would  exceed  half  the  amount  in- 
sicred,  though  the  policy  would  seem  to  make  that  the  test. 

He  seemed  rather  to  endeavour  to  bring  himself  within  the 
the  rule,  supported,  as  he  says,  by  decisions  in  courts  of  the 
United  States,  that  the  insured  can  claim  as  for  a  total  loss 
78  VOL.  XX. 
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when  the  expense  of  repairs  (including  the  charge  of  float- 
ing the  vessel)  would  exceed  half  of  the  value  declared  in 
the  policy. 

We  cannot  say  whether  the  jury  did  or  did  not  find  in  this 
case  that  the  expense  would  amount  to  one  half  of  the  de- 
clared value— -that  is,  to  $7500— for  the  jury  would  find 
nothing  special,  but  simply  gave  their  verdict  for  the  plaintiff. 

But  it  is  enough  to  say  that  there  is  no  authority  for  ap- 
plying such  a  test  according  to  the  law  of  this  province — in 
other  words,  the  law  of  England,  for  we  have  no  peculiar 
law  or  custom  on  the  subject.  The  test  by  the  law  of  Eng- 
land clearly  is  whether  a  prudent  man  would  think  it  worth 
his  while  to  attempt  to  save  and  repair  the  vessel,  and  it  is 
assumed  that  he  would  not  do  it  unless  he  had  the  prospect 
of  gaining  something  by  the  attempt ;  in  other  words,  that 
he  would  not  make  the  attempt  unless  it  appeared  probable 
that  the  vessel,  when  got  off  and  restored  to  the  state  she 
was  in  before  the  accident,  would  be  worth  as  much  as  the 
operation  would  cost  him.  The  English  authorities  have,  as 
we  conceive,  at  last  fully  established  that  as  the  criterion  of  a 
total  loss. 

Taken  by  that  test,  the  evidence  would  certainly  shev»' 
that  the  insured  had  no  right  to  abandon  as  for  a  construc- 
tive total  loss.  We  have  no  right  to  apply  what  the  plain- 
tiff contends  is  the  American  test,  and  if  we  had  we  must 
say  it  seems  to  us  clear  that  the  jury  ought  not  to  have 
found  from  the  evidence  that  even  so  the  plaintiff  could 
rightly  claim  as  for  a  total  loss. 

But  we  must  dismiss  that  test  altogether  as  one  that  we 
have  no  authority  to  apply,  and  then  it  only  remains  to  con- 
sider whether  we  should  apply  the  other  test,  more  favoura- 
ble than  either  the  English  or  American  general  rule,  to 
which  this  policy  points,  namely,  that  the  right  to  abandon 
by  giving  notice  exists  when  the  expense  of  restoring  would 
exceed  half  the  amount  insured — in  this  case  half  of  $5000. 

When  we  say  that  $5000  was  the  amount  insured,  we 
speak  only  of  the  amount  covered  by  this  policy,  and  do  not 
include  the  other  $10,000  of  the  $15,000,  the  declared  value, 
for  $3000  of  which  the  plaintiff  had  obtained  another  policy 
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from  the  Home  Insurance  Company,  and  for  the  remainder 
of  which  the  plaintiff  had  taken  the  risk  upon  himself,  and 
so  was  in  one  sense  his  own  insurer.  If  these  are  to  be  in- 
cluded they  would  make  $7500  the  sum  with  which  we  are 
to  compare  the  cost  of  repairs,  &c. 

Taking  it  upon  any  mode  of  calculation  that  can  be  based 
upon  the  evidence,  and  making  such  deductions  as  it  would 
be  obviously  proper  to  make  from  the  $6200  at  which  the 
estimate  for  repairs  was  calculated  by  the  witnesses  called  on 
the  part  of  the  plaintiff,  we  have  little  or  no  doubt  that  the 
plaintiff  was  not  entitled  in  fact  to  abandon  by  the  facts  as 
they  stood  at  the  time  he  gave  the  notice  on  the  6th  of 
August.    But  his  notice  of  abandonment  was  never  in  fact 
accepted ;  it  was,  on  the  contrary,  always  contended  against. 
The  plaintiff  was  called  upon  to  exert  himself  for  getting  off 
his  vessel  and  repairing  her,  but  he  declined.    The  defend- 
ants in  consequence  got  off  his  vessel  without  difficulty  and 
repaired  her,  and  have  offered  to  restore  her.    It  is  impos- 
sible to  make  out  after  this  that  this  was  a  total  loss.   If  the 
repairs  which  the  defendants  have  had  done  to  the  vessel  are 
not  even  worth  the  very  sum  which  they  have  cost,  $700, 
and  a  little  over,  or  if  they  have  been  such  as  to  be  of  little 
use,  it  is  enough  for  the  present  purpose  that  they  have  en- 
abled the  defendants  to  restore  the  vessel  to  the  plaintiff, 
not  a  mere  congeries  of  planks,  but  in  specie  as  a  steam  ves- 
sel ;  and  any  question  about  the  cost  of  the  repairs  can  only 
properly  come  up,  if  at  all,  in  a  contest  between  the  parties 
about  the  payment  of  those  repairs  to  the  defendants.  Again, 
if  much  more  must  be  done  for  making  the  Boston  a  safe 
vessel  to  navigate  the  lakes,  that  may  depend  much  more 
upon  what  she  was  before   the  accident  than  upon  the 
injury  done  to  her  by  the  accident ;  and  if  the  injury 
from  the  accident  calls  for  more  yet  to  be  done  than 
has  been  done,  before  she  can  be  justly  said  to  be  as  sea- 
worthy as  she  was  before  she  struck  on  the  reef,  the 
only  effect  of  that  being  established  would  be  to  demonstrate 
that  the  plaintiff  has  suffered  more  in  the  way  of  partial  loss 
than  he  or  others  may  at  first  have  suspected ;  but  such  loss, 
whatever  it  may  prove  to  be,  was  not  one  against  which  he 
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had  chosen  to  protect  himself  b}'-  insurance,  and  he  must 
therefore  be  content  to  bear  it. 

What  has  been  done  has  proved  that  the  vessel  was  never 
a  total  loss.  She  was  in  no  danger  where  she  lay  of  be- 
coming a  total  wreck  before  she  could  be  got  off  and  taken 
to  a  place  of  safety,  and  there  was  abundant  time  and  op- 
portunity for  doing  so.  If  instead  of  being  stuck  on  a  bar 
in  a  river  far  inland,  with  cultivated  farms,  as  we  know,  with- 
in a  short  distance  of  her  on  either  side,  she  had  stranded  on 
a  reef  in  the  ocean,  or  in  one  of  our  large  open  lakes,  she 
would  have  been  liable  to  be  overwhelmed  and  broken  up  by 
the  first  gale  that  occurred  after  the  accident.  The  insured, 
or  his  agent,  if  he  knew  her  to  be  in  such  a  situation,  and 
was  satisfied  that  it  was  not  worth  his  while  to  attempt  to 
save  her,  might  reasonably  have  endeavoured  to  throw  the 
loss  of  the  vessel  on  the  insurers  by  giving  notice  of  aban- 
donment, and  it  would  then  have  been  for  them  to  consider 
whether  they  would  accept  the  abandonment,  and  apply 
themselves  at  once  to  the  attempt  to  get  the  vessel  off.  Un- 
der the  discouraging  circumstance,  that  in  the  case  supposed 
the  risk  was  great  and  immediate  of  her  being  broken  to 
pieces  by  the  waves  before  they  could  float  her,  it  is  proba- 
ble that  the  insured  would  have  given  notice  of  abandonment 
and  held  himself  secure,  whether  the  insurers  should  accept 
it  or  not,  and  that  the  insurers  would  have  declined  to  accept 
the  abandonment,  and  take  the  chance  of  what  would  follow. 
The  vessel  so  situated  as  we  have  supposed  would  no  doubt 
soon  have  become  an  actual  total  loss,  and  then  the  parties 
would  have  had  to  look  to  the  consequences ;  but  here  the 
vessel  as  she  lay  aground  in  the  river,  was  in  no  such  dan- 
gerous position ;  she  stuck  fast,  borne  up  in  the  centre  by 
the  rock  on  which  she  grounded,  and  both  ends  drooping 
from  their  weight,  added  to  by  the  weight  of  the  water  which 
had  gained  admission  at  the  bottom.  She  still  remained  a  ship 
or  vessel,  not  worth  perhaps  so  much  as  she  was  valued  at 
from  the  timber  with  which  she  was  constructed,  and  from 
her  state  of  decay,  but  not  probably  worth  very  much  less 
than  she  was  when  she  was  insured,  if  we  except  what  it 
would  cost  to  get  her  off,  and  repair  the  injury  she  had  re- 
ceived from  taking  the  ground. 
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The  defendants,  without  prejudice  to  their  rights,  were  at 
liberty  to  get  her  off  and  repair  her,  so  that  they  could  re- 
store her  to  the  plaintiff,  since  he  would  take  no  steps  to  that 
end  himself;  and  they  did  with  ease,  as  it  seems,  float  her 
and  repair  her,  and  offered  her  back  to  the  insured,  with  her 
engines  in  her.  Whether  she  was  or  was  not  when  so  ten- 
dered  to  the  plaintiff  as  sound  and  seaworthy  as  before  she 
struck,  is  not  a  point  that  can  determine  the  question  of 
her  being  a  total  loss,  for  she  had  been  recovered  and  re- 
stored, and  was  then  afloat  and  in  safety,  having  sustained 
an  injury,  for  repairing  which  the  plaintiff  would  be  liable  to 
the  defendants  so  far  as  they  had  repaired  it,  and  the  rest  of 
the  injury  if  it  was  not  wholly  repaired  the  plaintiff  must 
himself  have  borne,  since  he  chose  to  run  all  risk  of  partial 


There  was  certainly  not  in  this  case  an  actual  total  loss. 
There  was  not  abandonment  accepted  by  the  defendants,  nor, 
we  think,  such  a  constructive  total  loss  as  entitled  the  plain- 
tiff to  give  notice  of  abandonment  which  could  avail  him, 
though  not  accepted,  and  which  could  warrant  him  in  reject- 
ing the  vessel  when  repaired  and  tendered  back  to  him,  for 
she  was  not  at  the  time  of  abandonment  in  imminent  danger 
of  total  destruction. 

It  is  laid  down  in  Arnould  on  Insurance,  p.  993,  that 
"except  in  cases  where  the  underwriter,  by  accepting  or  acting 
upon  the  abandonment,  has  precluded  himself  from  taking 
any  objection  to  its  validity,  it  may  be  laid  down  as  an  univer- 
sal principle,  that  no  abandonment  can  have  any  effectual 
operation  unless  the  state  of  things  were  such  as  to  justify 
it  at  the  time  it  was  made."  In  Roux  v.  Salvador  (3  Bing. 
N.  C.  286-7)  Lord  Ahinger  has  clearly  explained  the  mean- 
ing and  extent  of  this  principle. 

We  refer  also  to  the  cases  of  Smith  v.  Robertson,  (2  Dow. 
Pari.  Cas.  474,)  Mclver  v.  Henderson,  (4  M.  &  Sel.  584,) 
and  to  Mr.  Arnould's  Treatise,  p.  994,  and  the  cases  cited 
there  in  the  note  {n)  as  establishing  that  by  the  law  of  Eng- 
land, "  even  although  the  facts  were  such  as  to  justify  the 
assured  in  giving  notice  of  abandonment  at  the  time  he  did 
so,  yet  he  cannot  insist  on  such  notice,  and  recover  as  for  a 
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total  loss,  if  the  thing  insured  he  restored  before  he  com- 
mences his  action  in  such  a  state  that  he  may  be  reasonably 
expected  to  take  possession  of  it;"  and  that  "the  nature  of 
the  damnification  at  the  time  when  the  action  is  brought  is  to 
be  regarded  as  the  criterion  of  the  right  to  recover  as 
for  a  total  loss  ;  and  if  at  that  time  what  had  antecedently 
been  a  total  loss  has  by  subsequent  events  ceased  to  be  so, 
and  become  an  average  loss  merely,  a  compensation  for  an 
average  loss  can  alone  be  recovered." 

This  statement  of  the  law  leaves  still  to  be  considered 
the  effect  of  the  contract  shewn  by  the  policy  in  this  par- 
ticular case.  And  as  to  that  it  appears  to  us  that  the 
memorandum  in  writing  on  the  face  of  the  policy,  which  the 
plaintiff  recognises  as  a  part  of  the  policy,  and  properly, 
should  be  considered  as  shewing  the  footing  on  which  the 
parties  were,  and  should  prevail,  though  it  may  be  very 
inconsistent  with  other  parts  of  the  printed  policy,  which,  as 
we  may  reasonably  suppose,  had  for  want  of  due  care  and 
attention  been  inadvertently  left  to  stand,  instead  of  being 
obliterated  as  parts  of  the  printed  form  inconsistent  with  the 
condition  in  writing,  which  must  have  received  the  special 
attention  of  the  parties  ;  and  the  effect  of  it,  we  think,  is  to 
enable  the  insured  to  claim  only  as  for  a  total  loss,  which 
may  be  established,  though  it  was  not  an  actual  total  loss, 
by  abandoning,  provided  the  insured  was  by  the  nature  of 
the  casualty  entitled  to  abandon  ;  and  we  think  he  was  not 
in  this  case  merely  by  the  negative  condition  left  standing 
in  the  policy,  that  the  insured  should  not  have  a  right  to 
abandon  in  any  case  (that  is,  however  imminent  the  danger 
of  a  total  loss  at  the  time)  unless  the  amount  which  the 
insured  would  be  liable  to  pay  under  an  adjustment  as  of 
a  partial  loss,  exclusive  of  general  average,  and  charges  of 
the  nature  of  general  average,  should  exceed  half  the 
amount  insured. 

That  condition,  if  not  nullified  by  the  written  minute  on  the 
face  of  the  policy,  being  merely  negative  and  restrictive, 
leaves  in  full  force,  we  think,  those  principles  of  the  law  of 
England  which  we  have  cited,  which  deny  the  right  to  abandon 
unless  there  is  imminent  danger  at  the  time  of  a  total  loss, 
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and  wliicli  require  that  we  are  to  look  at  the  position  of 
things  at  the  time  of  commencing  the  action — the  fact  in  this 
case  being  that  the  vessel  had  in  the  meantime  been  re- 
covered, repaired,  and  offered  to  be  restored  in  a  navigable 
state,  which  shews  that  this  was  not  a  case  of  total  loss,  but 
of  partial  damage  merely. 

On  the  ground  that  the  vessel  in  this  case  cannot  on  the 
evidence  be  held  to  have  been  lost  either  actually  or  con- 
structively, our  opinion  is  that  the  rule  for  a  nonsuit  should 
be  made  absolute  ;  and  we  think  it  therefore  unnecessary  to  go 
into  some  other  points  which  were  argued :  for  instance,  as 
to  the  defendants'  right  on  the  evidence  to  succeed  on  the 
fourth  plea,  and  as  to  the  insufficiency  of  the  evidence  to 
shew  a  constructive  total  loss,  upon  the  principle  that  the 
cost  of  repairs,  &c.,  would  exceed  one  half  of  the  sum 
insured  upon  the  construction  that  should  be  given  to  that 
condition. 

Rule  absolute  for  nonsuit,  {a) 


During  this  Term  the  following  gentlemen  were  called  to 
the  bar : — George  Henry  Dartnell,  John  Davison, 
William  Horatio  Radenhurst,  Henry  O'Brien,  Frede- 
rick Proudfoot,  William  Ferguson,  Junior,  William 
Daniell,  Nathaniell  Baldwin  Falkiner,  Duncan  Mac- 
Millan,  James  Cleland  Hamilton,  James  Pennington 
Macpherson,  John  Robert  McLaren,  John  Anderson 
Ardagh,  George  Bartholomew  Boyle,  Frederick 
Lampman. 


{a)  There  was  a  similar  action  in  the  Common  Pleas  by  the  same  plain- 
tiff against  the  Home  Insurance  Company,  in  which  the  same  questions 
arose,  and  the  same  judgment  was  given  as  in  this  court. 
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TRINITY  TERM,  25  VICTORIA,  1861. 


Present : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart,  C.  J. 
"       Archibald  McLean,  J. 
Robert  Easton  Burns,  J. 


The  Queen  v.  Charles  J.  S.  Askin,  Administrator 
OF  Duncan  McGregor  Askin. 

Lien — Innkeeper — Special  agreement. 

In  sci.  fa.,  upon  a  bond  to  the  Crown,  it  appeared  that  A.,  the  obligor,  had 
lived  at  an  hotel  with  his  family  for  some  time,  using  his  own  furniture ; 
that  when  he  wished  to  leave  the  landlord  objected  to  the  removal  of  the 
furniture  until  payment  of  his  bill,  and  that  the  obligor  consented  that  a 
large  portion  of  it  should  remain  as  security. 

Held,  that  although  the  landlord  could  have  no  lien  as  an  innkeeper,  A. 
being  in  his  house  as  boarder  upon  a  special  understanding,  yet  that  he 
was  clearly  entitled  to  it  by  the  agreement  with  A.,  and  that  A's  admin- 
istrator was  justified  therefore  in  paying  him,  as  against  the  Crown. 

Scire  facias  on  a  bond  of  the  intestate,  bearing  date  the 
7th  day  of  September,  1857,  in  the  sum  of  £1800. 

Plea,  by  the  administrator,  that  there  are  no  assets  of  the 
intestate  except  to  the  amount  of  $100.  Issue  taken  on 
that  plea  on  behalf  of  the  Crown,  with  a  prayer  of  assets 
quando. 

At  the  trial  at  Goderich,  before  Hagarty,  J.,  it  appeared 
by  the  evidence  that  the  goods  of  the  intestate  were  sold 
under  the  direction  of  the  administrator,  by  public  auction. 


THE  QUEEN  V.  ASKIN. 


627 


and  produced  the  gross  sum  of  $995  86,  which  amount  was 
subject  to  various  charges  attending  the  sale,  and  deductions 
from  a  re-sale  of  some  articles  sold  at  the  first  sale,  but  not 
taken  by  the  purchasers,  and  some  articles  still  remaining 
on  hand  and  not  re-sold.  It  appeared  also  that  the  intestate 
and  his  family  boarded  for  a  long  time  at  the  "  Tecumseth'* 
hotel,  and  were  indebted  to  the  landlord  in  a  large  sum  for 
board  and  lodging  furnished  by  him :  that  when  about  to 
move  into  other  quarters  from  the  hotel  the  landlord  objected 
to  the  removal  of  the  furniture  of  the  intestate  until  the 
amount  due  for  board  should  be  paid ;  that  thereupon  the 
intestate  consented  that  the  landlord  should  retain  a  consid- 
erable portion  of  the  furniture  until  the  debt  due  to  him  for 
board  should  be  discharged :  that  the  furniture  remained  in 
possession  of  the  inn-keeper  under  this  arrangement ;  and 
that  the  administrator  was  obliged  to  pay  him  $632.48,  and 
a  sum  of  $56  50,  for  goods  bought  at  the  sale,  to  induce  him 
to  give  up  the  goods  to  have  them  sold  ;  and  that  the  account 
for  board  was  ascertained  to  be  correct  before  such  payment 
was  made  to  him. 

A  verdict  was  taken  for  the  penalty,  £1800,  and  damages 
assessed  on  the  breaches  at  $100,  with  leave  to  the  counsel 
for  the  Crown  to  move  to  add  to  the  verdict  the  amount  of 
the  proceeds  of  the  intestate's  goods,  if  in  the  opinion  of  the 
court  they  were  liable  to  be  sold  for  the  benefit  of  the  Crown 
on  account  of  the  debt  due  by  the  intestate. 

R,  A.  Harrison  obtained  a  rule  nisi  in  accordance  with 
the  leave  reserved.  He  cited  Wms.  on  Exrs.  1.  850,  II,  1683  ; 
Selw.  N.  P.  II.  777 ;  Add.  on  Cont.  2nd  ed.  420 ;  Kent 
Com.  I.  594-5. 

J.  Wilson  Q.  C,  shewed  cause. 

McLean,  J. — The  intestate  and  his  family  were,  as  it 
appeared  by  the  evidence,  lodgers  in  an  inn  for  a  considera- 
ble period  of  time,  and  incurred  a  debt  of  $688  98  for  their 
board  and  lodging  there,  which  they  were  unable  to  dis- 
charge when  about  to  move  into  a  different  residence.  They 
had  furniture  of  their  own  which  they  used  in  their  lodgings, 
79  VOL.  XX. 
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and  which  they  had  brought  with  them  when  they  came 
there* 

We  may  therefore  assume  that  they  were  in  the  house  as 
boarders  under  a  particular  understanding,  rather  than  as 
guests  at  an  inn.  The  goods  not  being  such  as  an  ordinary 
guest  would  bring  to  an  inn  for  his  own  convenience,  there 
must  have  been  a  permission  by  the  landlord  to  have  them 
used  as  part  of  the  furniture  of  that  part  of  the  house  occu- 
pied by  the  intestate,  and  no  lien  could  be  acquired  by  the 
inn-keeper  on  goods  so  used  for  the  supplies  usually  furnished 
by  him  in  the  course  of  his  business,  and  which  were  fur- 
nished rather  as  a  boarding  or  lodging-house  keeper,  than  in 
the  capacity  of  an  inn-keeper.  However,  it  appears  that 
when  the  goods  were  about  to  be  taken  from  his  house  to  some 
other  by  their  owner,  the  landlord  of  the  inn  objected  to 
their  being  taken  till  the  amount  due  for  boarding  should  be 
paid,  and  the  deceased  being  willing  to  leave  the  goods  con- 
sented to  the  landlord  retaining  them  till  the  account  was 
satisfied,  and  in  consequence  of  this  arrangement  they  con- 
tinued in  the  Tecumseth  House  as  a  security  to  its  landlord, 
Bennett,  and  were  there  at  the  time  of  the  death  of  the 
intestate,  to  whom  they  belonged.  Though  no  lien  was  ac- 
quired on  these  goods  prior  to  that  arrangement  respecting 
them,  yet  from  that  time  there  is  no  doubt  that  the  landlord 
could  by  right  retain  them  till  his  account  for  which  they 
were  security  was  discharged.  "A  lien"  is  laid  down  to  be 
"aright  to  possess  or  to  retain," — Ex  parte  Heywood  2 
Rose  355, — and  any  one  who,  unlike  carriers  and  inn- 
keepers, is  not  obliged  to  receive  a  customer's  property, 
may  impose  what  conditions  he  pleases  on  the  receipt  of 
it ;  therefore  he  may  stipulate  for  a  lien  for  his  general 
balance  on  any  property  received  by  him  in  the  course  of 
his  business — Kirkman  et  al.  v.  Shawcross  (6  T.  R.  14.) 
Now  there  can  be  no  doubt  that  after  an  agreement  on  the 
part  of  the  intestate  that  his  goods  should  continue  in  his 
creditor's  hands  till  the  debt  should  be  paid,  the  creditor 
was  fully  entitled  to  retain  them. 

In  the  case  to  which  I  have  last  referred,  it  was  held  that 
where  the  defendant  and  a  number  of  bleachers  of  yarn 
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having  found  themselves  frequently  prevented  from  recover- 
ing balances  due  to  them  by  parties  by  reason  of  having  no 
right  to  retain  the  yarn  till  paid,  gave  public  notice  that 
they  would  not  give  up  yarn  bleached  by  them  till  paid  for 
their  labour  in  bleaching,  and  the  bankrupt  being  aware  of 
their  terms  sent  yarn  to  the  defendant,  and  he  retained  it 
till  his  account  should  be  paid,  the  assignees  could  not 
recover  till  the  lien  on  the  yarn  was  discharged ;  and  Lord 
Kenyon  in  giving  judgment  said,  "  That  in  every  case  that 
had  occurred,  and  in  which  the  question  of  lien  had  arisen, 
it  had  been  the  universal  wish  of  the  courts  at  all  times  to 
extend  the  lien  as  far  as  possible;"  and  he  adds,  "in  most 
of  the  cases  where  it  has  been  determined  that  the  party  had 
no  lien,  the  difficulty  arose  from  the  general  law  not  creating 
a  lien  in  that  instance,  or  from  the  want  of  an  agreement 
that  the  party  should  have  a  lien ;  but  in  this  case  there  is  an 
express  agreement  between  the  parties  that  the  defendant 
should  have  a  lien  for  his  general  balance.  That  agreement, 
so  far  from  being  illegal,  is  founded  on  justice,  and  therefore 
it  is  binding  on  the' plaintiffs." 

The  case  of  Richards  v.  Symons  (8  Q.  B.  90)  is  much 
more  recent  and  more  in  point  than  the  case  I  have  men- 
tioned. In  that  case  the  plaintiff  had  a  cow  at  grass 
in  the  defendant's  field,  and  being  indebted  for  the  agistment 
agreed  with  him  that  the  cow  should  be  a  security ;  that  he 
would  not  remove  her  till  the  defendant  was  paid,  and  that 
if  he  did  defendant  might  take  her  wherever  she  might  be, 
and  keep  her  till  he  was  paid.  The  plaintiff  removed  the 
cow,  not  having  paid  the  debt,  and  the  defendant  seized  her 
on  the  high  road.  In  an  action  of  trespass  for  the  taking, 
it  was  held  that  the  agreement  might  be  set  up  as  a  defence 
under  the  plea  that  the  cow  w^-s  not  the  plaintiff's. 

The  goods  which  the  administrator  had  to  pay  for  to  the 
landlord  of  the  inn  amounted,  according  to  the  evidence,  to 
$688  98,  which,  with  the  necessary  expense  attending  the 
funeral,  and  some  other  items  admitted  to  have  been  cor- 
rectly disbursed,  $206  08,  must  be  deducted  from  the  gross 
amount  of  the  goods,  $995  86.  The  balance  will  be  reduced 
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to  $100,  the  precise  amount  admitted  by  the  plea,  so  that 
there  will  be  nothing  to  be  added  to  the  verdict. 

Burns,  J.,  concurred. 

The  Chief  Justice  having  been  absent  during  the  argu- 
ment gave  no  judgment. 

Rule  discharged. 


Vanevery  et  al.  v.  The  Buefalo  and  Lake  Huron 
Railway  Company. 

Agreement — Construction — Liability  for  moneys  received  by  purser^  and  for 
goods  supplied  to  steamer. 

Defendants  entered  into  an  agreement  to  advance  money  to  the  plaintiflfs  to 
enable  them  to  procure  a  steamer  which  was  to  run  in  connection  with 
defendants'  railway^  and  guaranteed  them  against  loss  up  to  a  specified 
sum.  The  earnings  of  the  vessel  were  to  be  shared  as  provided  for ;  and 
it  was  agreed  that  defendants  should  name  and  pay  a  person  to  act  as 
purser,  and  keep  an  accurate  account  of  the  receipts  and  expenditure. 
He  was  to  be  subject  to  their  authority,  but  to  mess  with  the  captain  at 
the  plaintiffs'  expense. 

Held,  that  defendants  were  not  liable  to  account  to  the  plaintiffs  for  moneys 
received  by  him  and  not  paid  over. 

The  plaintiffs  also  claimed  for  goods  supplied  to  another  steamer,  but  it 
was  shewn  that  this  vessel  was  chartered  to  one  W.,  who  ran  her  on  liis 
own  account,  of  which  the  plaintifis  had  notice,  ileld^  that  they  could 
not  recover. 

Assumpsit  on  the  common  counts.  Pleas,  never  in- 
debted, payment,  and  set-oiF. 

At  the  trial,  at  Goderich,  before  Draper,  C.  J.,  after  the 
plaintiffs  had  closed  their  case  and  the  defendants  had 
examined  a  witness,  the  plaintiffs  agreed  to  take  a  non- 
suit, with  leave  to  move  the  court  to  enter  a  verdict  for 
them  for  the  three  first  items  of  their  account,  No.  1, 
for  $39  85c.,  No.  2  for  $11  37c.,  and  No.  3  for  $28, 
amounting  together  to  $79  22c. ;  and  that  the  affidavits  of 
J.  K.  Gooding  and  J.  L.  McCormick  might  be  read  by  the 
court,  in  order  to  decide  as  a  jury  would  decide  on  the  evi- 
dence therein  contained  whether  the  plaintiffs  were  entitled 
to  such  verdict,  and  to  add  to  that  the  further  sum  of  $193 
64,  if  the  evidence  on  the  judge's  notes  would  sustain  such 
verdict,  and  the  plaintiffs  were  in  law  entitled  to  recover ; 
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defendants  to  be  at  liberty  to  file  the  charter  party  of  the 
steamer  Ti'ot/. 

J.  Wilson,  Q.  C,  obtained  a  rule  calling  on  the  defendants 
to  shew  cause  why  the  nopsuit  entered  should  not  be  set 
aside,  and  a  verdict  entered  for  the  plaintiff  for  $79.22  and 
$193.64,  or  for  either  or  both  sums,  or  any  part  of  either, 
pursuant  to  leave  reserved  at  the  trial,  if  the  court  should 
be  of  opinion  that  the  plaintiffs  were  entitled  to  recover  on 
the  evidence,  and  on  affidavits  to  be  filed  of  one  Gooding  on 
the  part  of  the  plaintiffs,  and  an  affidavit  to  be  filed  by  the 
defendants  if  they  should  choose  to  do  so. 

U.  B.  Wood,  for  the  defendants,  shewed  cause  against  the 
plaintiffs'  rule,  and  filed,  pursuant  to  leave  reserved,  the  char- 
ter party  of  the  steamer  Troy,  which  had  been  run  in  con- 
nection with  the  defendants'  railway,  for  supplies  for  which 
steamer  part  of  the  plaintiffs'  cause  of  action  against  defendants 
was,  the  boat  being  owned  by  them. 

During  Easter  Term  J,  Wilson,  Q.  C,  supported  the 
rule. 

Though  leave  was  reserved  to  the  plaintiffs  to  file  affidavits 
from  Gooding  and  McCormick  none  were  filed,  and  the 
plaintiffs'  right  to  recover  rested  on  the  evidence  received  at 
the  trial,  which  is  fully  stated  in  the  judgments. 

McLean,  J. — It  appears  that  in  the  year  1859,  the  de- 
fendants being  anxious  to  have  a  steam  boat  communication 
opened  from  Gooderich  to  East  Saginaw  in  the  state  of  Mi- 
chigan, so  that  it  might  be  in  connection  with  their  railway, 
and  establish  a  route  for  the  transport  of  goods  and  passengers 
from  Buffalo  to  Saginaw,  entered  into  an  agreement  with  the 
plaintiffs  to  induce  them  to  purchase  a  boat  to  be  run  by 
them  on  the  proposed  route,  with  certain  stipulations  as  to 
the  part  to  be  performed  by  each  for  the  mutual  advantage 
of  both  parties.  The  defendants  agreed  to  advance  $5000  to 
the  plaintiffs  to  enable  them  to  procure  a  sufficient  boat  to 
be  placed  on  the  communication,  and  mutual  stipulations 
were  entered  into  as  to  the  amount  to  be  charged  for  freight 
and  passengers,  and  for  the  payment  by  one  to  the  other  of 
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a  portion  of  the  moneys  received  according  to  the  services 
rendered  Tby  either.  For  the  purpose  of  keeping  an  accurate 
account  of  the  expenses  of  the  boat,  and  of  the  moneys  re- 
ceived on  hoard  of  her,  it  was  agreed  that  the  defendants 
might  name  a  person  to  act  as  purser  on  board,  and 
to  be  entitled  to  mess  on  board  with  the  captain;  his  wages, 
however,  to  be  borne  by  the  defendants.  He  was  to  be  sub- 
ject to  the  authority  of  the  defendants,  but  to  do  the  usual 
duties  of  a  purser  on  board. 

Under  that  agreement,  bearing  date  29th  of  June,  1859, 
the  plaintiffs  procured  and  placed  upon  the  route  the  steamer 
Kaloolahy  and  one  J.  L.  McCormick  was  placed  on  board 
as  purser  by  the  defendants,  for  the  purpose  of  keeping  the 
accounts  of  the  boat  and  doing  any  other  duty  otherwise 
usually  devolving  on  a  person  in  that  situation.  The  three 
first  items  in  the  plaintiffs'  account,  for  which  leave  was  re- 
served to  the  plaintiffs  to  move  to  have  a  verdict  entered, 
were  for  moneys  alleged  to  have  been  received  by  McCor- 
mick while  he  was  purser  on  board  of  the  boat  and  not  paid 
over  to  the  plaintiffs,  and  the  only  evidence  of  the  receipt  of 
such  moneys  consisted  of  receipts  signed  by  McCormick. 

The  defendants  objected  that  they  were  not  liable  for  any 
moneys  received  by  McCormick :  that  though  they  nomin- 
ated him  as  purser,  and  paid  his  wages  on  board  of  the  boat, 
he  was  only  placed  there  as  a  person  in  whom  they  had  con- 
fidence to  keep  the  accounts  and  to  discharge  the  general 
duties  of  purser  for  the  plaintiffs,  so  that  at  proper  periods 
there  might  be  no  difficulty  in  settling  the  accounts  accord- 
ing to  the  stipulations  of  the  agreement  as  to  the  running  of 
the  boat. 

There  was  a  further  objection,  that  McCormick  had  no- 
thing whatever  to  do  as  purser  in  receiving  freights  or  other 
moneys  elsewhere  than  on  the  boat,  and  that  the  moneys  for 
which  the  receipts  were  given  appeared  to  have  been  received 
from  a  Mr.  Gooding,  the  agent  of  the  steamer  at  Saginaw, 
or  the  purpose  of  being  transmitted  to  the  plaintiffs,  except 
to  the  amount  of  $11.37,  freight  on  goods  sent  by  railway 
and  steamer  from  Buffalo  to  Saginaw,  of  which  amount  $5 
25  was  freight  on  the  railway. 
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The  through  maDifest  of  railway  and  steamer  charges, 
amounting  to  $11.37,  receipted  by  McCormick  on  the  12th 
of  October,  1859,  was  produced,  and  the  witness,  Jonathan 
Black,  the  plaintiffs'  book-keeper,  proved  the  signature  of 
McCormick  to  the  receipt,  and  also  to  a  receipt  on  a  similar 
manifest  dated  5th  of  October,  1859,  the  freight  on  which 
amounted  to  $39.85.  He  produced  the  ledger  kept  by 
McCormick  as  purser  on  board  of  the  boat.  By  that  the  two 
first  items,  $39.85  and  $11.37,  appeared  to  be  entered  as  due 
to  the  KalooIaJi,  and  in  another  entry  McCormick  charged 
the  plaintiffs  with  $28  as  paid  to  them  on  account  of  freight. 
The  receipt  the  witness  says  purports  to  represent  the 
$28  to  be  money  received  from  Gooding  on  account  of  pro- 
duce shipped  by  the  plaintiffs  to  Gooding  on  consignment. 
The  two  first  items  are  charged  to  Gooding  in  the  ledger  as 
unpaid. 

On  cross-examination  the  witness  Black  stated  that  he 
was  employed  at  the  wharf  at  Goderich,  and  Gooding  on  the 
American  side.  If  goods  were  consigned  to  Gooding  he  had 
to  collect  the  freights :  Gooding  acted  as  agent  for  the 
steamer  at  Saginaw.  The  first  item  was  for  freight  on 
goods  consigned  to  Copland  &  Co.,  at  Saginaw,  the  second 
item  was  for  freight  under  similar  cumstances,  $11.37,  but 
the  witness  never  knew  of  McCormick  collecting  freights  at 
Saginaw  except  in  these  two  instances. 

There  was  nothing  to  shew  any  liability  on  the  part  of  the 
defendants  for  moneys  received  by  McCormick  in  his  capa- 
city of  purser  of  the  plaintiffs'  boat.  He  was  not  there  as 
the  servant  of  the  defendants  exclusively,  though  they  paid 
him  and  he  was  placed  there  at  their  instance.  He  was  per- 
forming a  duty  for  the  plaintiffs  in  fact,  and  all  that  was  re- 
quired of  him  by  the  defendants  was  an  accurate  account  of 
moneys  received  and  expended  by  the  boat,  as  the  defend- 
ants had  by  their  agreement  covenanted  to  guarantee  the 
plaintiffs  against  loss  by  their  enterprise  in  running  the  boat. 
If  it  had  been  intended  that  the  defendants  were  to  be  re- 
sponsible for  McCormick,  there  would  no  doubt  have  been 
some  stipulation  to  that  effect  in  the  agreement  between  the 
parties,  but  that  such  was  not  the  case  is  manifest  from  the 
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fact  that  on  the  14th  of  February,  i860,  a  settlement  of  ac- 
counts between  the  plaintiffs  and  defendants  took  place  at 
Brantford,  in  which  nothing  whatever  was  said  of  the  items 
claimed  on  account  of  McCormick,  and  a  balance  was  then 
struck  by  which  the  plaintiffs  became  indebted  to  defendants 
in  the  sum  of  $3799.55.  That  sum,  according  to  the  evidence 
of  defendants'  secretary,  Mr.  McLean,  was  paid  to  him,  and 
he  gave  a  receipt  for  the  amount.  In  the  plaintiffs'  account  on 
which  that  settlement  took  place  were  two  charges  which  were 
again  brought  forward  in  the  particulars  in  this  suit,  $80, 
one  half  of  J.  K.  Gooding's  salary  as  agent  for  the  steamer 
KaloolaJi^  and  $20,  one  half  of  his  travelling  expenses,  but 
these  items  were  then  deducted  from  the  amount  of  the 
plaintiffs'  accounts,  and  they  paid  the  full  balance  remaining 
after  such  deduction.  No  further  evidence  has  been  given  in 
reference  to  these  items,  and  they  must  be  taken  to  be  aban- 
doned. 

The  residue  of  the  plaintiffs'  account  was  for  articles  fur- 
nished to  the  steamer  Troy^  belonging  to  the  plaintiffs,  while 
running  on  the  same  route  as  the  Kaloolah  in  connection 
with  the  defendants'  railway.  To  that  portion  of  the  demand 
the  defendants  object,  on  the  ground  that  the  steamer  Troy 
during  the  whole  period  was  chartered  to  one  Henry  Whit- 
taker,  who  ran  her  exclusively  on  his  own  account.  It  was 
proved  that  the  Troy  was  registered  at  Buffalo  in  the  name 
of  Mr.  William  McLean,  secretary  for  the  company :  that 
during  July,  1859,  that  boat  was  run  under  charter  by  Cap- 
tain Whittaker  on  his  own  account ;  and  Mr.  Fell,  the  general 
agent  of  the  defendants,  proved  that  on  the  morning  the 
Troy  arrived  at  Goderich  he  told  the  plaintiffs  that  she  was 
run  by  Whittaker  on  his  own  account,  and  that  the  defend- 
ants were  not  at  all  responsible.  This  witness  stated 
expressly  that  he  had  himself  told  the  plaintiff  Eumball  of 
that  fact,  and  that  the  plaintiffs  knew  the  Conditions  on  which 
the  boat  was  run,  and  that  the  account  for  goods  furnished 
to  her  was,  for  the  first  time,  sent  in  to  the  defendants  a 
month  or  six  weeks  before  the  trial ;  that  a  person  of  the 
name  of  Hirst  was  put  on  board  of  the  Troy  by  the  defend- 
ants, for  the  express  purpose  of  making  it  known  that  Whit- 
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taker,  the  captain,  had  no  right  to  charge  the  defendants  by 
his  contracts,  and  that  it  was  in  reference  to  the  law  of  the 
United  States  especially  that  Hirst  was  charged  with  the 
duty,  to  avoid  a  lien  attaching  on  the  boat  by  Whittaker's 
contracts. 

The  charter  party  made  to  Harvey  Whittaker,  bearing  date 
23rd  June,  1859,  was  not  produced  on  the  trial,  but  it  has 
since  been  produced  pursuant  to  leave  reserved,  and  shews 
conclusively  that  Whittaker  was  to  run  the  boat  wholly  on 
his  own  account,  and  bound  to  return  her  free  from  any 
charges  on  the  expiration  of  his  term.  On  the  whole  case 
as  it  now  appears,  I  do  not  see  that  the  plaintiffs  have  estab- 
lished any  grounds  for  disturbing  the  nonsuit,  and  the  rule 
must  therefore  be  discharged  with  costs. 

Burns,  J. — The  charter  party  between  R.  S.  Carter,  the 
registered  owner  of  the  steamer  Troi/,  and  one  Harvey  Whit- 
taker, shews  that  the  steamer  was  leased  to  Whittaker  for 
the  year  1859,  to  run  from  Goderich  to  Green  Bay  in  the 
state  of  Wisconsin,  in  the  United  States,  and  to  run  in  con- 
nection with  the  Buffalo  and  Lake  Huron  Railway,  charging 
a  specific  fare  from  Buffalo  to  the  different  ports  on  Green 
Bay,  which  was  to  be  divided  between  the  railway  company 
and  the  boat  in  proportions  mentioned  in  a  schedule.  The 
charter  party  provides  that  Whittaker  will  run  the  steamer  at 
his  own  cost,  expense,  and  charge,  and  furnish  and  supply 
her  with  all  necessary  outfittings  requisite.    It  contains  that 
Whittaker  will,  in  all  cases,  in  his  own  individual  name  and 
on  his  own  responsibility,  and  not  in  the  name  or  on  the 
credit  of  the  boat,  make  all  purchases.    Various  other  stipu- 
lations are  put  in  for  the  purpose  of  guarding  against  the 
effect  of  the  laws  of  the  United  States  with  regard  to  lien  on 
the  vessel  for  supplies  or  necessaries  furnished  to  her.  In 
the  present  case  the  plaintiffs  furnished  provisions  and  wood 
in  Goderich.    The  law  of  England  is  that  the  mere  fact  of 
one  standing  as  the  registered  owner  is  not  sufficient  to  shew 
that  he  is  liable  for  the  price  of  stores  furnished  to  the  ves- 
sel ;  but  in  this  case  it  is  not  shewn  that  the  defendants 
were  the  registered  owners  ;  at  the  utmost  it  was  stated  by 
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parol  evidence  that  another  person  was  the  registered  owner 
in  Cleveland,  for  the  benefit  of,  or  as  a  trustee  for,  the  de- 
fendants. Besides  this,  however,  it  was  proved  at  the  trial 
that  the  plaintiffs  were  informed,  before  any  part  of  the  ac- 
count they  seek  to  recover  was  incurred,  that  the  steamer 
had  been  leased  to  Whittaker,  and  that  the  railway  company 
would  not  be  answerable  for  supplies  furnished  to  her.  Un- 
der these  circumstances  there  is  no  question  the  plaintiffs  can- 
not recover  against  the  defendants  for  any  part  of  the  charge 
made  in  respect  to  the  steamer  Troy. 

The  claim  in  respect  of  the  Kaloolah  arises  in  this  way  : 
the  plaintiffs  and  the  defendants  on  the  29th  of  June,  1859, 
entered  into  an  agreement  by  which  the  plaintiffs  were  to 
buy  or  charter  a  steamer,  and  run  her  twice  a  week  from 
Goderich  to  East  Saginaw  during  the  season  of  1859,  and 
the  defendants  were  to  guarantee  the  expenses  of  the  boat 
to  the  extent  of  $100  per  round  trip.  The  boat  was  run  in 
connection  with  the  railway,  and  each  party  were  to  be  en- 
titled to  receive  and  should  receive  from  the  charges  for 
freight  and  passengers  which  should  be  carried  by  the  said 
boat  to  Goderich,  and  thence  eastward  by  the  railway,  or 
by  the  said  railway  to  Goderich,  and  thence  by  the  boat 
northward,  according  to  the  rates  in  a  schedule  annexed. 
And  it  was  provided  that  the  settlement  for  the  season  should 
be  in  this  manner:  that  the  defendants  should  be  debited 
with  ?200  per  week  during  the  season,  and  then  that  if  the 
aggregate  earnings  during  the  whole  season  did  not  amount 
to  the  total  sum  thus  guaranteed  that  the  defendants  should 
pay  the  deficiency. 

Then  comes  the  provision  upon  which  the  question  turns 
with  respect  to  the  .$78.22,  which  is  this :  "  The  company 
shall  have  power  to  place  on  board  the  said  boat,  during  all 
the  time  aforesaid,  a  purser,  who  shall  have  the  usual  powers 
and  shall  discharge  the  usual  duties  of  a  purser  on  board 
vessels,  and  shall  keep  an  account  of  the  receipts  and  expen- 
diture of  the  said  boat,  and  be  subject  to  the  authority  of  the 
said  company.  The  wages  of  the  said  purser  shall  be  paid 
ty  the  said  company,  but  he  shall  ^  mess  '  on  board  with  the 
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captain  of  the  said  boat,  and  at  his  table,  at  the  cost  of  the 
said  Vanevery  and  Rumball." 

It  was  proved  that  the  purser  had  received  the  $78.22  for 
freight,  -which  it  was  said  he  had  not  accounted  for  to  the 
plaintiffs,  though  he  had  accounted  for  every  thing  else.  It 
was  proved  that  on  the  14th  of  January,  1860,  the  plaintiffs 
and  defendants  settled  their  accounts  for  the  season  of  1859, 
and  the  plaintiffs  paid  to  the  defendants  the  balance  due 
them  of  $3799.55,  and  then  made  no  claim  whatever  for  any 
sums  received  by  the  purser  and  not  accounted  for,  and  no 
claim  was  made  until  the  bringing  of  this  action.  The  ques- 
tion now  is  whose  clerk  or  agent  the  purser  was  during  the 
time  he  was  on  board  in  the  character  of  purser.  The  plain- 
tiffs contended  that  he  was  the  clerk  of  the  defendants,  and 
that  they  should  be  answerable  for  those  $78.22.  On  the 
other  hand,  the  defendants  contended  they  only  reserved  to 
themselves  the  power  of  appointment  of  the  purser,  and  paid 
his  salary,  in  order  that  they  might  have  a  guarantee  that 
they  were  properly  dealt  by  in  the  account  of  the  receipts  and 
earnings  of  the  steamer,  and  that  he  was  under  the  authority 
of  the  captain,  and  subject  to  the  plaintiffs  keeping  him  or 
not,  and  accountable  to  the  plaintiffs. 

I  certainly  take  the  same  view  in  that  respect  as  seems  to 
have  struck  the  learned  Chief  Justice  at  the  trial  by  his  di- 
recting a  nonsuit.  The  vessel  belonged  to  the  plaintiffs,  and 
the  freight  would  be  the  property  of  the  owners  for  the  time 
being.  They  alone  could  collect  it  or  sue  for  it  if  necessary, 
the  defendants  could  do  neither ;  and  although  the  defend- 
ants could  under  the  power  reserved  to  them  appoint  a  re- 
ceiver, and  though  the  defendants  were  to  pay  him  for  so 
doing,  yet  his  accountability  would  be  to  the  true  owners, 
who  in  this  case  were  undoubtedly  the  plaintiffs.  It  is  clear 
they  must  have  so  understood  the  purser's  position,  for  he  ac- 
counted for  all  with  the  exception  of  this  sum  to  them,  and 
they  have  settled  with  the  defendants  upon  that  basis.  It  is 
not,  perhaps,  unlikely,  if  we  had  the  purser's  statement,  that 
it  would  turn  out  that  even  that  sum  was  accounted  for.  The 
account  which  he  was  to  keep  was  not  only  of  the  receipts 
but  of  the  expenditure  of  the  vessel,  and  it  was  not  pretended 
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that  any  other  than  the  plaintiffs  themselves  were  to  expend 
any  thing,  though  undoubtedly  the  defendants  were  interested 
in  knowing  that  a  correct  account  of  the  expenditure  was 
kept. 

I  think  the  plaintiffs'  rule  should  be  discharged. 

The  Chiee  Justice  having  been  absent  during  the  argu- 
ment gave  no  judgment. 

Rule  discharged. 


In  the  Matter  of  Charles  Widder  and  the  Buffalo 
AND  Lake  Huron  Railway  Company. 

Consol.  Stats,  y  C,  ch.  66,  sec.  5 — Construction  of—-Lands  injuriously  affected 
— Right  to  compensation. 

One  W.  owned  land  upon  the  navigable  river  Maitland  extending  to  high 
water  mark.  The  BuflFalo  and  Lake  Huron  Railway  Company  constructed 
their  road  upon  the  river,  not  touching  his  land,  but  connected  with  the 
bank  above  and  below  it,  thus  shutting  him  out  from  the  river  except 
across  the  railway. 

Semble,  that  his  land  was  not  ''injuriously  affected,"  so  as  to  entitle  him  to 

compensation  under  the  Railway  Act,  sec.  5. 
Qucere,  whether  the  statute  applies  in  any  case  where  the  land  itself  is  not 

injured  bodily,  though  the  owner  may  sustain  damage  by  its  depreciation 

in  value  or  otherwise. 
Qucere,  also,  whether  the  power  given  to  this  company  by  their  special  act, 

19  Vic,  ch.  21,  sec.  36,  is  controlled  by  secs.136  and  138  of  the  Railway 

Act,  notwithstanding  the  provisions  in  sec.  139. 

Q.  Bohinson  obtained  a  rule  nisi  on  the  Buffalo  and  Lake 
Huron  Railway  Company  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  serve  a  notice  upon 
Charles  Widder,  Esquire,  containing  a  description  of  the 
powers  intended  to  be  exercised  by  them  with  regard  to  his 
land  described  in  the  affidavit  filed,  a  declaration  of  their 
readiness  to  pay  some  certain  sum  as  compensation  for 
damages  likely  to  arise  to  the  said  land  from  the  exercise 
of  their  powers,  and  the  name  of  an  arbitrator  to  be 
appointed  on  their  behalf  if  such  offer  be  not  accepted ;  and 
to  proceed  to  make  compensation  to  the  said  Widder  for  the 
damage  to  the  said  land,  injuriously  affected  by  the  exercise 
of  the  said  powers  in  the  affidavit  set  forth,  and  to  deter- 
mine the  amount  of  such  compensation  in  the  manner 
provided  by  "  The  Railway  Act." 
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It  was  admitted  that  the  railway  company  had  been 
required  to  appoint  an  arbitrator,  and  to  have  the  damages 
ascertained,  as  the  applicant  desired,  and  that  they  refused, 
because  they  denied  the  right  of  the  applicant  to  any  such 
compensation  as  he  was  seeking  to  obtain. 

Mr.  Widder  made  an  affidavit  that  he  was  the  owner  of 
certain  lands  which  he  specified,  and  which  were  near  the 
mouth  of  the  river  Maitland,  lying  along  the  bank  of  that 
river,  and  bounded  by  the  river  on  the  north,  and  that  the 
land  was  conveyed  to  him  by  the  Canada  Company  in  the 
year  1852  :  that  the  Buffalo  and  Lake  Huron  Railway  had 
nearly  completed  a  line  of  crib  work  upon  the  river,  rising 
about  four  feet  above  the  surface  of  the  river,  and  extending 
along  the  whole  river  front  of  his  land,  and  connected  with 
the  bank  of  the  river  above  and  below  his  land,  the  effect  of 
which  was  to  shut  out  all  access  from  his  land  to  the  river, 
except  across  the  said  crib  work  :  that  he  was  informed  by 
the  engineer  of  the  company  in  charge  of  the  works  that 
they  intended  to  lay  down  the  track  of  their  railway  parallel 
to  the  line  of  crib  work,  between  it  and  his  land,  and  to  fill 
up  with  earth  the  space  between  the  crib  work  and  his  land  : 
that  the  river  Maitland  is  navigable  from  its  mouth,  where  it 
enters  into  lake  Huron,  up  to  and  above  his  land:  that 
before  the  erection  of  the  said  work  he  had  laid  out  his 
land  into  lots,  which  he  believed  would  have  been  valuable 
and  saleable  as  water  lots,  having  a  frontage  upon  the  river, 
but  that  such  value,  and  all  prospect  of  selling  the  lots,  was 
wholly  destroyed  by  the  works  of  the  company. 

He  shewed  that  in  September,  1860,  he  notified  the  com- 
pany that  he  intended  to  claim  compensation,  and  requested 
them  to  state  whether  they  were  prepared  to  settle  the 
same  in  the  usual  way,  and  that  he  received  for  answer  that 
the  railway  works  were  being  constructed  on  the  company's 
property,  and  that  they  could  not  understand  why  any 
notice  relating  thereto  should  be  given  to  him. 

A  sketch  was  appended  to  his  affidavit  shewing  the  situa- 
tion of  his  land  in  relation  to  the  river  and  to  the  railway. 
B.  Wood  shewed  cause. 

On  the  part  of  the  railway  company,  it  was  shewn  that  by 
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letters  patent  dated  the  28th  of  July,  1835,  the  Crown 
deeded  for  21  years  to  the  Canada  Company  (with  other 
property)  the  water  lots  in  the  river  Maitland,  extending 
from  Lake  Huron  up  the  said  river  to  a  distance  consider- 
ably beyond  the  land  of  Mr.  Widder,  with  such  conditions 
contained  in  it  as  shewed  that  the  government  treated  the 
river  in  that  part  of  it  as  a  navigable  water,  and  provided 
for  protecting  the  general  privileges  of  the  public  in  it. 

And  an  affidavit  was  filed,  made  by  the  engineer  of  this 
railway  company,  and  referring  to  a  plan  shewing  the  posi- 
tion of  the  railway  track.  This  affidavit  stated  that  the 
company,  by  deed  of  purchase  from  the  Canada  Company, 
dated  the  14th  of  June,  1859,  became*  the  owners  of  the 
harbour  at  Goderich,  and  of  the  bed  and  soil  of  the  river 
Maitland,  and  of  the  islands  therein,  below,  and  adjacent 
to,  and  along,  and  opposite  to,  and  above  Mr.  Widder's 
lands :  that  Mr.  Widder's  deed  limited  his  lands  on  the 
north  by  the  high  water  mark  of  the  river  Maitland,  expressly 
excluding  him  from  all  special  right  in  the  river  and  its 
waters :  that  the  railway  and  work  did  not  touch  or  encroach 
on  the  lands  of  Mr.  Widder,  but  were  entirely  north  of  them : 
that  the  top  of  the  bank  on  which  his  house  stood  was  on  an 
average  120  feet  high,  ascending  from  the  river  at  an  angle 
of  30  degrees,  and  was  so  rugged  and  steep  that  it  could  not 
be  ascended  except  by  persons  on  foot,  and  even  so  with 
difficulty. 

E.  B,  Woody  for  the  Railway  Company,  cited  Angell  on 
Watercourses,  10,  17,  51,  535 ;  Carroll  v.  The  Great  Wes- 
Western  Railway  Co.,  14  U.  C.  R.  614 ;  Wright  v.  Howard, 
1  Sim.  &  St.  190  ;  Child  v.  Starr  et  al.,  4  Hill  369 ;  Gould 
V.  Hudson  River  R.  R.  Co.,  12  Barb.  616, 622 ;  Shelford  on 
Railways  428 ;  Wilkes  v.  Gzowski  et  al.,  13  U.  C.  R.  312 ; 
Small  V.  The  Grand  Trunk  Railway  Co.,  15  U.  C.  R.  283 ; 
Wilkes  V.  The  Hungerford  Market  Company,  2  Ring.  N.  C. 
287  \  Snure  v.  The  Great  Western  Railway  Co.,  13  U.  C. 
R.  376 ;  Wismer  v.  Great  Western  Railway  Co.,  lb.  383 ; 
Day  V.  Grand  Trunk  Railway  Co.,  5  C.  P.  420. 

Q.  RohinsoUy  contra,  cited  East  and  West  India  Docks  and 
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Birmingham  Junction  E.W.  Co.  v.  Gattke,  3  McN.  &  G.  155 ; 
Glover  V.  North  Staffordshire  R.  W.  Co.,  20  L.  J.  Q.  B.  876  ; 
Regina  v.  Eastern  Counties  Railway  Co.,  2  Q.  B.  347  ;  Bell 
V.  Hull  and  Selby  Railway  Co.,  6  M.  &  W.  700 ;  Rose  v. 
Groves  et  al.,  5  M.  &  G.  613;  Addison  on  Torts  104; 
Woolrych  on  Waters  204. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  question  is  whether  it  is  clear  that  the  proprietor, 
Mr.  Charles  Widder,  can  claim  compensation  for  the  injury 
which  he  complains  of. 

The  Buffalo  and  Lake  Huron  Railway  Company  is  incor- 
porated under  the  statute  19  Vic,  ch.  21.  By  the  33rd  section 
of  that  act  they  are  placed  under  tjie  operation  of  the  Rail- 
way Clauses  Consolidation  Act,  at  that  time  14  &  15  Vic, 
ch.  51,  now  ch.  66  of  the  consolidated  Statutes  of  Canada; 
and  by  section  36  of  19  Vic,  ch.  21,  they  had  power  given 
to  them  to  construct  the  work  which  gives  rise  to  this  ques- 
tion :  that  is,  to  continue  their  railway  to  any  point  on  the 
river  Maitland,  or  to  the  waters  of  Lake  Huron,  at  or  near 
the  town  of  Goderich." 

Whether  such  power  is  to  be  considered  as  controlled  by 
the  136th  and  138th  sections  of  the  Railway  Act,  ch.  66, 
Consol.  Stats.,  C,  notwithstanding  what  is  provided  by  the 
139th  section,  it  may  be  material  to  consider,  because  if 
the  company  had  not  authority  to  construct  their  railway 
where  they  have  constructed  it  they  would  be  simply  tres- 
passing, and  we  should  have  no  authority  to  deal  with  them 
or  with  this  application  as  if  they  had  proceeded  under  the 
powers  of  the  Railway  Act.  We  assume  at  present  that 
they  had  legal  power  given  to  them  to  do  what  they  have 
done. 

Then  by  section  five  of  the  Railway  Act,  it  is  provided 
that  "  for  the  value  of  lands  taken  and  for  all  damages  to 
lands  injuriously  affected  hy  the  construction  of  the  railway 
in  the  exercise  of  the  powers  hy  this  or  the  special  act,  or 
any  act  incorporated  therewith,  vested  in  the  company,  com- 
pensation shall  be  made  to  the  owners  and  occupiers  of,  and 
to  all  other  persons  interested  in,  any  lands  so  taken  or  inju- 
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rioiasly  affected."  And  by  tlie  next  section  it  is  enacted  that 
unless  otherwise  specially  provided  by  that  act  or  the  special 
act,  the  amount  of  such  compensation  shall  be  ascertained 
and  determined  in  the  manner  provided  by  that  act,  which  is 
by  arbitration. 

"  Damages  to  lands  injuriously  affected  by  the  construc- 
of  the  railway,"  &c.,  is  the  language  of  our  statute.  Does  that 
include  a  claim  like  the  present,  where  the  land  of  the  appli- 
cant is  not  injuriously  affeeted,  but  where  it  is  correct  rather 
to  say  that  the  enjoyment  of  the  land  is  rendered  less  valu- 
able, or  convenient,  or  agreeable,  by  something  rightfully 
done  outside  of  it  ?  There  is  no  damage  here  done  to  the 
land.  The  allegation  is  rather  that  the  owner  of  this  land 
sustains  damage  as  owner  by  something  rightfully  done  on 
adjoining  land,  which  makes  no  change  upon  the  land  itself, 
on  the  surface  or  otherwise. 

The  language  of  the  English  statute  on  which  the  case  of 
The  Queen  v.  The  Eastern  Counties  Railway  Co.  (2  Q.  B.  347, 
2  R.  W.  Cas.  736)  was  decided  is  very  different.  It  provides 
(sees.  9  and  28  and  several  other  clauses)  for  compensation  to 
the  owners  of  lands  "for  all  damages  5y  them  sustained''  in  or 
by  reason  of  the  execution  of  the  powers  granted  by  the  act. 

It  is  material  to  consider  the  following  parts  of  our  Rail- 
way Act,  namely,  sections  4,  5,  6,  sec.  7,  subsec.  3,  sec.  9, 
subsecs.  3,  5,  sec.  11  throughout,  sees.  138-9. 

We  perceive  nothing  in  them  which  seems  to  do  away  with 
the  effect  of  that  distinction  between  lands  being  injuriously 
affected  by  the  railway,  and  persons  sustaining  damage  from 
the  construction  of  the  railway. 

The  proprietor  in  this  case  has  a  right  to  go  to  the  high- 
water  mark  of  the  river  Maitland.  The  defendants'  works 
are  placed  in  the  water  of  the  river.  The  bed  of  the  river 
for  all  that  appears  belongs  to  the  Crown,  and  if  any  person 
by  direction  or  authority  of  the  Crown  had  for  any  purpose 
erected  a  wall  along  the  bank  of  the  river,  or  put  up  any 
work  on  the  edge  of  the  river,  and  extending  only  towards 
and  in  the  water,  would  each  of  the  proprietors  along  the 
bank,  and  having  no  right  in  the  soil  beyond  the  edge  of 
the  water,  have  had  a  right  to  bring  a  civil  action  against 
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the  person  who  did  it ;  or  would  he  have  a  right  to  complain 
of  any  other  injury  than  that  as  one  of  her  Majesty's  sub- 
jects he  was  excluded  from  access  to  the  river  from  his  land  ? 
And  if  he  could  for  this  common  injury  bring  a  several  action 
instead  of  relying  upon  his  remedy  by  indictment,  would  his 
ground  of  complaint  be  that  his  lands  were  injuriously  affected, 
or  that  he  as  owner  of  the  land  had  suffered  damage  from  the 
loss  of  a  convenience  or  privilege  of  using  the  river  which 
lay  outside  of  his  lands  ? 

In  Day  v.  The  Grand  Trunk  Railway  Company,  (5  C.  P. 
420,)  the  court  of  Common  Pleas  seem  in  principle  to  have 
decided  this  question  against  the  claim  of  the  proprietor  to 
recompence. 

So  far  as  we  have  been  able  since  the  argument  to  inves- 
tigate the  very  important  principles  involved  in  this  applica- 
tion, we  are  not  convinced  that  this  applicant  has  a  claim 
to  compensation,  but  the  question  is  a  general  one  of  much 
consequence  to  be  clearly  set  at  rest,  and  we  have  no  objec- 
tion to  grant  a  rule  for  a  mandamus  nisi,  as  was  done  in  the 
case  of  The  Queen  v.  The  Eastern  Counties  Railway  Co., 
(2  Q.  B.  347,  2  R.  W.  Cas.  736,)  in  order  that  the  question 
may  be  decided  in  such  a  manner  upon  record  as  will  allow 
of  an  appeal. 

The  applicant  will  consider  whether  it  is  worth  his  while 
to  incur  the  expense  of  such  a  proceeding,  while  we  do  not 
at  present  incline  to  accede  to  his  view  of  his  rights,  but  the 
contrary. 
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Ferrie  v.  John  WRianT  and  Joel  Tomlinson  Wright. 

Deed — Construction  of— Description  of  land. 

The  mortgage  under  which  defendants  claimed  described  the  land  as  all 
those  certain  parcels  or  tracts  of  land  situate  in  the  township  of  N.,  con- 
taining by  admeasurement  2J  acres  more  or  less,  being  composed  of  part 
of  lot  No.  23,  in  the  5th  concession  of  the  said  township  of  N.,  particularly 
described  in  the  deed  of  conveyance  thereof  made  between,  &c.  This 
deed  referred  to  was  for  2J  acres,  part  of  lot  23,  in  the  4th  concession, 
and  of  lot  23  in  the  5th  concession,  describing  the  part  in  each  concession 
separately  by  metes  and  bounds,  that  in  the  5th  containing  less  than  half 
an  acre. 

Held,  that  the  mortgage  could  not  be  taken  to  include  more  than  the  land 
in  the  fifth  concession. 

Ejectment  for  part  of  lot  No.  23,  in  the  4tli  concession 
of  North  Norwich,  commencing  at  the  south  east  angle  of  the 
said  lot  No.  23,  then  south  seventy-eight  degrees  thirty 
minutes  west,  three  chains  and  ten  links,  more  or  less,  to  a 
post  planted  at  the  south  east  angle  of  land  deeded  to 
Enock  Hilliker ;  thence  north  eleven  degrees  and  thirty 
minutes  west,  six  chains  and  twenty  links  to  a  post  planted  ; 
thence  north  seventy-eight  degrees  thirty  minutes  east,  three 
chains  ten  links,  more  or  less,  to  the  limit  between  lots  22 
and  23 ;  then  south  eleven  degrees  thirty  minutes  east,  six 
chains  and  twenty  links,  more  or  less,  to  the  place  of  be- 
ginning. 

The  defendants,  by  an  order  of  Kagarty^  J.^  were  admits 
ted  on  the  19th  day  of  January,  1861,  to  defend  as 
landlords  of  Henry  Henderson  sued  in  this  action,  for  all 
the  premises  mentioned  in  the  declaration. 

The  plaintiif  claimed  possession  under  a  mortgage,  bearing 
date  the  27th  day  of  August,  1856,  made  by  Joseph 
Lawson  and  Lydia  Lawson  his  wife  to  Colin  Campbell  Ferric, 
John  Ferric,  and  Robert  Ferric,  and  their  heirs  and  assigns 
for  ever. 

The  defendants  denied  the  title  of  the  plaintiff,  and 
claimed  title  in  themselves  under  an  indenture  by  way  of 
mortgage,  dated  the  6th  of  March,  1856,  made  by  Joseph 
Lawson  and  Lydia  Lawson  to  them,  the  said  John  Wright 
and  Joel  Tomlinson  Wright,  to  hold  to  them  and  their  heirs 
and  assigns  for  ever. 

The  trial  took  place  at  Woodstock,  before  JDraper^  C.  J. 
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A  mortgage  from  Joseph  Lawson  and  wife  to  tbe  plaintiff  and 
other  parties  (since  dead)  bearing  date  the  27th  of  August, 
1856,  for  2J  acres  of  land,  more  or  less,  being  part  of  lot 
No.  23  in  the  4th  concession,  and  part  of  lot  No.  23  in  the 
5th  concession  of  North  Norwich,  was  put  in  by  the  plain- 
tiff's counsel.  The  description  of  the  premises  in  the  4th 
concession,  for  which  this  action  was  brought,  was  the  same 
as  in  the  writ. 

Both  parties  claiming  under  Lawson,  the  plaintiff  did  not 
give  any  further  testimony. 

For  the  defence  a  deed  was  then  put  in  from  David 
McAulay  and  wife  to  Joseph  Lawson,  bearing  date  the 
eleventh  day  of  December,  1854,  for2J  acres  of  land  in  the 
township  of  Norwich,  being  composed  of  part  of  lot  No. 
23,  in  the  4th  concession,  and  a  part  of  lot  No.  23,  in  the 
5th  concession,  both  of  Norwich  aforesaid,  which  parcels  of 
land  may  be  better  known  and  described  as  follows  &c. : — the 
description  of  the  premises  in  the  4th  concession  being 
precisely  the  same  as  that  contained  in  the  plaintiff's  mort- 
gage and  in  the  summons,  and  the  description  of  the  land  in 
the  5th  concession  being  also  given  by  metes  and  bounds. 

A  mortgage  was  also  put  in,  dated  6th  March,  1856,  from  Jos. 
W.  Lawson  and  wife  to  John  Wright  and  Joel  T.  Wright,  of 
West  Oxford,  for  £105,  of  "  all  those  certain  parcels  or  tracts 
of  land  and  premises  situate,  lying  and  being  in  the  Township 
of  Norwich,  containing  by  admeasurement  two  acres  and 
a  half,  more  or  less,  being  composed  of  part  of  lot  No.  23,  in  the 
5th  concession  of  the  said  township  of  Norwich,  particularly 
described  in  the  deed  of  conveyance  thereof  bearing  date  the 
11th  of  December,  1854,  and  made  between  one  David 
McAulay,  of  the  township  of  Norwich  aforesaid,  of  the  first 
part,  Elizabeth  McAulay,  of  the  same  place,  of  the  second 
part,  and  the  said  party  of  the  first  part  hereto  (Joseph 
Lawson)  of  the  third  part. ' '  This  mortgage  was  also  registered 
on  the  6th  of  March,  1856,  the  same  day  as  the  deed  from 
McAulay  and  wife  to  Lawson,  for  the  premises  in  the  4th 
and  5th  concessions  particularly  described  in  that  deed. 

It  was  admitted  that  the  land  mentioned  in  the  deed  from 
McAulay  and  wife  to  Lawson  as  part  of  No.  23  in  the 
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5th  concession  contained  only  between  a  quarter  and  half  an 
acre,  the  part  contained  in  the  deed  to  Lawson  and  in 
Lawson's  mortgage  to  the  plaintiff  as  part  of  lot  No.  23,  in  the 
4th  concession,  exceeding  two  acres,  the  two  parcels  thus 
containing  2J  acres. 

The  question  was,  whether  the  mortgage  to  defendants 
could  be  held  to  cover  the  land  forming  part  of  No.  23, 
in  the  4th  concession,  and  sought  to  be  recovered. 

The  learned  Chief  Justice  directed  a  verdict  to  be  entered 
for  the  plaintiff,  reserving  leave  to  the  defendants  to  move 
to  enter  a  verdict  for  them. 

Richards,  Q.  C,  obtained  a  rule  calling  upon  the  plain- 
tiff to  shew  cause  why  the  verdict  for  the  plaintiff  should 
not  be  set  aside,  and  a  verdict  entered  for  the  defendants, 
pursuant  to  leave  reserved,  or  why  a  new  trial  should  not 
be  had,  the  verdict  being  contrary  to  law  and  evidence,  on 
the  grounds  and  objections  taken  at  the  trial,  and  on  the 
ground  that  the  mortgage  on  which  the  defendants  claimed 
title  conveyed  to  the  defendants  all  the  land  sought  to  be 
recovered  in  this  cause,  and  entitled  them  to  the  possession 
thereof.  He  cited  Carman  v.  Molson,  5  C.  P.  125 ;  Doe 
Murray  v.  Smith,  5  U.  C.  R.  225  ;  Doe  Notman  v. 
McDonald,  5  U.  C.  R.  321 ;  Jamieson  et  al.  v.  McCollum, 
18  U.  C.  R.  445 ;  Henderson  v.  Harris,  10  C.  P.  374 ; 
McDonald  v.  McPhail,  17  U.  C.  R.  299 ;  Cartwright  v. 
Detlor,  19  U.  C.  R.  210. 

Cromhie  shewed  cause,  and  cited  Tay.  Ev.  sec.  1105. 

McLean,  J. — The  plaintiff  seeks  to  recover  the  part  of 
lot  No.  23,  in  the  4th  concession  described  in  his  mort- 
gage, and  the  defendants  claim  that  they  have  a  prior 
right  to  the  possession,  their  mortgage  being  of  a  prior  date, 
and  as  they  contend  containing  all  the  land,  2J  acres,  men- 
tioned in  the  deed  from  McAulay  to  Lawson,  though  stated 
in  their  mortgage  as  being  in  the  5th  concession.  The 
defendants'  mortgage  bears  date  and  was  recorded  on  the 
6th  of  March,  1856,  the  same  day  on  which  the  deed  from 
McAulay  and  wife  to  Lawson  was  recorded,  so  that  the 
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parties  had  Lawson's  deed  containing  the  boundaries  of  the 
land  on  -which  security  was  to  be  given  if  they  chose  to  refer 
to  it.  The  strong  probability  is,  that  the  mortgage  was  inten, 
ded  to  cover  the  whole  2  J  acres  contained  in  Lawson's  deed, 
and  not  merely  the  small  part  in  the  5th  concession.  The 
description  is  of  all  those  certain  parcels  or  tracts  of  land 
and  premises  (professing  to  convey  and  assign  more  than 
one  tract  of  land)  containing  by  admeasurement  two  acres 
and  one  half,  be  the  same  more  or  less,  being  composed  of 
part  of  lot  No.  23,  in  the  5th  concession  of  the  township  of 
Norwich,  particularly  described  in  the  deed  thereof  from 
David  McAulay  and  Elizabeth  McAulay  to  the  party  of 
the  third  part  in  the  mortgage  bearing  date  the  11th  day  of 
December,  1854.  Though  it  purports  to  convey  more  than 
one  parcel  of  land,  and  states  the  quantity  conveyed  at  two 
acres  and  a  half,  the  description  points  only  to  the  parcel  in 
the  5th  concession  of  Norwich,  which  is  described  in  the 
deed  to  Lawson  from  McAulay  and  wife.  There  are 
premises  in  the  4th  concession  particularly  described  in  the 
same  deed,  but  these  are  apparently  excluded  by  the  descrip- 
tion in  defendants'  mortgage,  being  confined  to  the  land  in 
the  5th  concession. 

I  do  not  see  any  thing  which  can  justify  the  conclusion 
that  the  land  in  the  two  concessions  was  intended  to  be 
included  in  defendants'  mortgage,  except  that  the  description 
professes  to  grant  certain  parcels  or  tracts  of  land,  and  that 
the  quantity  specified  is  greater  than  in  the  parcel  in  the 
5th  concession,  which  is  admitted  to  contain  a  quarter  or 
half  an  acre  at  most. 

Under  these  circumstances  it  appears  to  me  that  we  would 
not  be  justified  in  considering  the  description  as  applying  to 
the  two  parcels  of  land  in  Lawson's  deed,  when  his  mort- 
gage points  out  the  land  as  being  particularly  described  in 
that  deed  as  part  of  lot  No.  23,  in  the  5th  concession.  If 
we  were  to  take  upon  ourselves  to  extend  the  operation  of 
■  the  description  in  defendants'  mortgage  to  the  land  in  both 
concessions  stated  in  the  deed  from  McAulay  and  wife  to 
Lawson,  because  we  see  on  the  face  of  it  some  things  which 
may  lead  to  the  belief  that  the  parties  intended  it  to  be  so,  we 
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miglit  be  depriving  the  plaintiff  of  a  security  which  he  took 
in  full  confidence  that  it  was  not  subject  to  any  prior  incum^ 
brance.  If  the  registry  had  been  searched  previous  to  the 
plaintiff's  mortgage  being  taken,  he  would  have  found  that 
though  Lawson  had  given  a  mortgage  of  a  prior  date  to  the 
defendants,  it  was  only  on  the  land  mentioned  in  the 
deed  from  McAulay  to  him  in  the  5th  concession,  and 
confined  expressly  to  the  description  given  of  that  small 
tract.  The  mistake, '  if  there  is  one,  is  that  of  the  defend- 
ants or  their  agent  in  preparing  the  mortgage,  and  it  seems 
to  me  that  we  cannot  run  the  risk  of  an  injustice  to  the 
plaintiff  because  we  may  suppose  there  is  such  mistake. 
Under  these  circumstances  I  think  the  defendants'  rule  must 
be  discharged  with  costs,  and  the  plaintiff 's  verdict  must 
stand. 

Burns,  J. — This  case  is  not  like  any  of  the  cases  cited  in 
the  argument.  If  we  could  see  that  it  clearly  was  the 
intention  of  the  grantor,  Lawson,  to  convey  to  the  Wrights 
all  the  land  which  was  mentioned  in  the  conveyance  to 
himself  from  McAulay,  and  that  such  intention  was  mani- 
fest on  the  face  of  the  deed,  then  we  might  apply  the  doc- 
tr'me  that  a  falsa  demonstratio  would  not  frustrate  the 
intention.  There  is  no  falsa  demonstratio  here,  for  the 
mortgage  under  which  the  Wrights  claim  in  effect  does 
particularly  describe  the  part  of  23  in  the  5th  concession^ 
by  referring  to  the  conveyance  made  by  McAulay  to  Law- 
son.  When  we  refer  to  that  we  find  that  part  of  28  in  the 
5th  concession  is  particularly  described  by  metes  and 
bounds,  and  in  addition  to  that  also  part  of  23  in  the  4th 
concession  is  particularly  described  by  itself. 

The  defendants'  argument  is  in  effect  this,  that  the  diffi- 
culty is  not  in  controlling  the  intention  by  a  false  descrip- 
tion, but  that  it  is  to  enlarge  the  intention  of  the  grantor ; 
and  that  the  expressions  "  those  parcels  or  tracts  of  land," 
and  "  containing  by  admeasurement  two  acres  and  a  half," 
shew,  when  taken  with  a  reference  to  McAulay's  deed,  that 
the  grantor  intended  to  convey  both  pieces  of  land  therein 
mentioned.    With  respect  to  the  last  expression,  it  is  accom- 
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panied  by  the  expression  of  "more  or  less,"  and  therefore 
of  itself  could  never  be  carried  to  extend  into  another  con- 
cession not  mentioned,  or  out  of  the  lot  and  concession  par- 
ticularly mentioned,  and  the  piece  of  land  of  that  lot 
particularly  described.  With  respect  to  the  expression 
"  tliose  parcels  or  tracts  of  land,"  although  it  would  indicate  an 
idea  that  upon  reading  further  on  in  the  deed  one  would 
expect  to  find  more  than  one  parcel  mentioned,  yet  there  is 
not  the  slightest  thing  to  guide  what  land  it  would  refer  to. 
To  say  that  it  must  be  the  land  mentioned  in  McAulay's 
deed  would  be  a  latitude  of  construction  not  at  all  allowable. 
It  is  only  to  find  the  description  of  part  of  23  in  the  5th 
concession  that  McAulay's  deed  is  referred  to. 

I  see  the  deed  of  mortgage  to  the  defendants  is  to  secure 
the  payment  of  .£105,  and  the  parties  may  have  been  con- 
tent with  the  small  piece  of  ground  to  secure  that,  while  the 
plaintiff 's  mortgage  is  to  secure  £200,  and  quoad  the  piece 
of  land  described  in  the  defendants'  deed  is  a  second  mortgage. 

The  rule  should  be  discharged. 

The  Chief  Justice  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

Eule  discharged. 


Todd  v.  Perry,  Watt,  and  Walker. 

Collector's  bond — Action  against  sureties — Form  of  bond — Delat/  in  deli'dery  of 
roll — Extension  of  time  for  collection — Power  of  arbitrator  under  reference  at 
nisiprius. 

In  an  action  on  a  bond  given  to  T.,  the  plaintiff,  describing  him  as  treasurer 
of  the  municipality  of  Fergus,  for  the  performance  by  defendant  P.  of  his 
duties  as  collector. 

Held,  1.  That  the  neglect  of  the  clerk  to  deliver  to  P.  the  roll  before  the  1st 
of  October,  as  directed  by  16  Vic,  ch,  182,  sec.  39,  formed  no  defence 
for  the  sureties. 

2.  That  they  were  not  relieved  by  the  extension  of  time  for  collection  of  the 
rates  allowed  by  the  council  to  P. 

3.  Affirming  Judd  v.  Read,  6  C.  P.  372 — that  the  action  might  be  main- 
tained by  the  plaintiff  as  treasurer,  though  the  statute  directs  that  the 
bond  shall  be  taken  to  the  municipality. 

The  case  was  referred  at  nisi  prius,  with  the  same  power  to  the  arbitrator 
as  the  judge  had  to  amend  the  pleadings,  and  under  this  he  allowed  pleas 
to  be  added  raising  the  first  and  second  questions  above  mentioned,  which 
he  referred  to  the  court,  with  the  last. 

V^t:  McLean,  J.,  the  last  objection  should  not  have  been  allowed  by  the  arbi- 
trator. 

This  action  was  brought  by  the  plaintiff,  as  treasurer  of  the 
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municipality  of  the  village  of  Fergus,  against  the  defendants, 
on  their  bond  bearing,  date  the  28th  day  of  April,  1858^ 
whereby  they  acknowledged  themselves  to  be  held  and  firmly 
bound  to  "Gilbert  Heriot  Todd,"  the  plaintiff,  "treasurer  of 
the  municipality  of  Fergus,  in  the  county  of  Wellington,"  in 
the  sum  of  £1000,  subject  to  certain  conditions  thereunder 
written,  that  if  the  said  James  Perry  should  collect  all  rates 
and  assessments  of  the  village  of  Fergus  for  the  year  1858, 
for  which  he  had  been  appointed  collector,  and  should  pay 
over  or  cause  to  be  paid  over  all  moneys  which  he  should 
collect  to  the  treasurer  of  the  said  municipality  of  the  village 
of  Fergus,  on  or  before  the  14th  day  of  December,  1858,  then 
that  the  said  obligation  should  be  null  and  void,  other- 
wise to  remain  in  full  force  and  virtue. 

The  breaches  assigned  were,  1st.  That  the  said  James 
Perry  did  not  collect  as  such  collector  of  the  municipality  of 
Fergus,  for  the  year  1858,  but  neglected  to  do  so  as  to  a 
large  amount,  to  wit,  to  the  amount  of  £500,  which  he  might 
have  collected,  but  which  still  remained  uncollected.  2nd. 
That  the  said  James  Perry,  as  such  collector,  collected  and 
received  divers  large  sums  of  money,  to  wit,  to  the  amount 
of  £500,  but  had  never  paid  over  the  same,  or  any  part 
thereof,  though  often  requested  to  do  so,  and  had  wrong- 
fully misappropriated  the  same.  By  reason  of  which  several 
breaches  the  said  writing  obligatory  became  forfeited,  and 
thereby  an  action  had  accrued  to  the  plaintiff  to  demand 
and  have  of  the  said  defendants  the  said  sum  of  £1000. 

Fleas,  by  defendants,  1.  That  before  the  commencement 
of  this  action  all  the  rates  and  assessments  of  the  municipal- 
ity of  the  village  of  Fergus  for  the  year  1858  that  could  be 
collected  were  collected  and  paid  over  to  the  plaintiff,  as 
treasurer  of  such  municipality. 

At  the  last  autumn  assizes  for  the  county  of  Wellington, 
held  at  Guelph,  on  the  13th  day  of  November  last,  this  cause 
and  matters  in  difference  therein,  were  by  order  of  the  court, 
with  the  consent  of  the  parties,  referred  to  Archibald 
McDonald,  Esquire,  judge  of  the  county  court  of  the  county 
of  Wellington,  with  the  same  powers  as  to  certifying  and 
amending  the  pleadings  and  proceedings  and  otherwise  as  at 
nisi  prius. 


TODD  V.  PEKRY  ET  AL. 


651 


During  the  reference,  pursuant  to  the  power  reserved,  the 
arbitrator  allowed  the  defendants  John  Watt  and  James 
Walker  to  add  pleas  to  the  following  effect:  1st.  That 
they,  the  said  John  Watt  and  James  Walker,  signed  the  bond 
declared  on  as  sureties  for  the  other  defendant,  James  Perry, 
that  he,  the  said  James  Perry,  would  perform  the  duties  of 
collector  of  taxes  of  the  municipality  of  the  village  of  Fergus, 
for  the  year  1858  ;  and  that  by  a  certain  act  of  parliament 
of  the  province  of  Canada,  entitled  "  An  Act  to  amend  and 
consolidate  the  assessment  laws  of  Upper  Canada,"  and 
passed  in  the  16th  year  of  the  reign  of  Her  Majesty  Queen 
Victoria,  chapter  182,  which  said  statute  was  in  full  force 
and  effect  at  the  time  the  bond  declared  on  in  this  suit  was 
signed,  and  continued  in  full  force  and  effect  during  the  whole 
of  the  year  1858,  amongst  other  things  enacted  by  the  said 
statute,  it  is  enacted,  by  section  39,  "  that  it  shall  be  the  duty 
of  the  clerk  of  every  city,  town,  village  or  township,  to  make 
out  a  collector's  roll  for  the  township  or  village,  or  for  each 
ward  in  the  city  or  town,  as  the  case  may  be,  *  *  and  the  clerk 
shall  deliver  the  roll  so  made,  certified  under  his  hand,  to 
the  collector  on  or  before  the  first  day  of  October,  or  such 
other  day  as  may  be  prescribed  by  any  by-law  of  the  munici- 
pality ;"  and  that  during  the  year  1858  there  never  was  any 
by-law  of  the  said  municipality  of  the  village  of  Fergus  pre- 
scribing any  other  day  than  the  first  day  of  October,  1858,  on 
which  the  clerk  of  the  said  municipality  should  deliver  the  col- 
lector's roll  for  the  said  municipality  for  the  said  year  to  the 
said  James  Perry,  the  defendant,  so  being  collector  as  afore- 
said ;  and  that  the  said  plaintiff  in  this  suit  was  clerk  of  the 
said  municipality  of  the  said  village  for  the  said  year,  and  that 
the  said  plaintiff  as  such  clerk  did  not  deliver  the  collector's 
roll  of  the  said  village  of  Fergus  for  the  said  year  to  the  said 
defendant,  James  Perry,  such  collector  as  aforesaid  for  the 
said  year  1858,  on  or  before  the  first  day  of  October,  1858, 
as  by  the  said  statute  he  was  required  to  do. 

2nd.  And  for  a  further  plea  the  defendants  John  Watt 
and  James  Walker  further  say  that  they,  the  said  John  Watt 
and  James  Walker,  signed  the  bond  declared  on  in  this  case 
as  sureties  for  the  other  defendant,  James  'Perry,  that  he, 
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the  said  James  Perry,  would  perform  the  duties  of  collector 
of  taxes  of  the  municipality  of  the  village  of  Fergus  for  the 
year  1858,  and  that  the  council  of  the  said  municipality  of 
the  village  of  Fergus  for  the  years  1858,  1859,  and  1860,  of 
which  municipality  the  said  plaintiff  was  treasurer  for  the 
said  years,  extended  the  time  for  the  said  James  Perry,  the 
other  defendant,  to  collect  the  taxes  for  the  said  year  1858, 
beyond  the  time  allowed  by  law,  without  the  consent  of  the 
defendants  John  Watt  and  James  Walker,  the  said  sure- 
ties of  the  defendant  James  Perry. 

The  plaintiff  took  issue  upon  all  the  pleas,  and  demurred  to 
the  second  and  third  pleas  allowed  by  the  arbitrator  to  be 
pleaded  by  the  defendants  John  Watt  and  J ames  Walker.  And 
to  the  second  plea  he  replied  on  equitable  grounds,  that  the  col- 
lector's roll  was  delivered  to  the  defendant  Perry  for  collection 
of  taxes  thereon  shortly  after  the  1st  day  of  October,  1858, 
and  thereupon  the  said  James  Perry  voluntarily  accepted  the 
same,  and  the  charge  of  collecting  the  rates  and  assessments 
thereon,  and  might  have  collected  divers  large  sums  of  money 
thereon,  which  he  neglected  to  collect,  as  in  the  declaration 
mentioned,  and  did  collect  and  receive  other  large  sums  of 
money  thereon,  which  he  did  not  pay  over,  as  also  in  tLo 
declaration  mentioned,  of  which  premises  the  said  John 
Watt  and  James  Walker  had  notice,  and  were  consenting  and 
acquiescing  in  such  acceptance  of  the  said  roll,  and  of  the 
charge  of  collecting  the  rates  and  assessments  thereon  by  the 
said  James  Perry. 

The  plaintiff  stated  certain  grounds  of  demurrer  intended 
to  be  urged  against  the  second  and  third  pleas ;  and  the 
defendant  John  Watt  and  James  Walker  joined  in  the  de- 
murrers, and  rejoined  to  the  plaintiff 's  replication  on  equit- 
able grounds  that  they,  the  said  Watt  and  Walker,  never 
consented  to  or  acquiesced  in  the  acceptance  of  the  roll  by  the 
other  defendant  Perry  after  the  1st  day  of  October,  1858 
On  these  pleadings,  after  hearing  the  evidence,  the  arbi- 
trator reserved  the  following  questions  for  the  opinion  of  the 
court : 

1.  Can  the  municipality  maintain  this  action  in  the  plain- 
iff 's  name  on  the  bond  given  to  him  for  the  benefit  of  the 
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corporation  for  default  made  by  the  collector,  no  other 
security  having  been  taken  for  the  performance  of  his  duty  ? 

2.  Is  the  neglect  of  the  clerk  in  not  delivering  the  roll  to  the 
collector  until  the  7th  of  October,  1858,  a  bar  to  the  recovery 
on  the  bond  against  the  sureties,  the  time  not  having  been 
extended  by  by-law,  the  collector  having  accepted  the  roll 
without  objection,  the  sureties  not  being  aware  of  the  delay, 
and  in  consequence  never  having  acquiesced,  and  the  delay 
being  in  no  way  a  prejudice  to  the  defendants  or  either  of 
them  ? 

3.  Did  the  resolutions  of  the  council  giving  an  extension 
of  time  for  the  collection  of  the  taxes  release  the  defendants 
Walker  and  Watt  from  their  liability  on  the  bond  as  sureties 
for  Perry,  the  extension  of  time  being  for  Perry's  benefit, 
but  the  sureties  not  having  given  any  consent  ? 

He  found  further  by  his  award  that  the  sum  of  ^G88  16s. 
6^d.  had  been  or  could  have  been  collected  by  the  defendant 
Perry  within  the  time  allowed  by  law  for  him  to  levy  there- 
for, and  that  of  this  sum  £29  10s.  8d.  had  been  collected,  but 
as  to  the  balance  he  found  it  impossible  to  determine  how 
much  he  did  collect,  or  how  much  remained  unpaid  by  the 
rate-payers.  And  he  awarded  that  in  case  the  issue  on  the 
third  plea,  and  the  demurrer  to  the  second  and  third  pleas, 
should  be  determined  in  favour  of  the  plaintiff,  then  judg- 
ment should  be  entered  for  the  plaintiff  for  the  debt,  £1000. 
and  <£88  16s.  6d.,  damages  on  the  breaches  assigned,  unless 
the  court  should  be  of  opinion  that  the  sureties  ought  only 
to  be  held  responsible  for  the  money  collected  by  Perry  and 
not  paid  over,  and  in  that  case  judgment  should  be  entered 
only  for  £29  10s.  8d.,  damages  on  the  first  breach. 

iV.  KingsmiU,  for  the  plaintiff,  cited  Judd  v.  Read,  6  0.  P. 
362 ;  Wilkes  v.  Clement  9.  U.  C.  H.  389  ;  Cole  v.  Green,  6 
M.  &  Gr.  872;  The  Trent  Navigation  Co.  v.  Harley,  10 
East  35;  Corporation  of  Whitby  v.  Harrison,  18  U.  C. 
R.  606  ;'  Webster  v.  Macklem,  4  C.  P.  266. 

Richards^  Q.  C,  contra,  cited  Watson  v.  Allcock,  4  DeG. 
McN.  &  G.  242,  S.  C.  17  Jur.  568 ;  Whitcher  v.  Hall,  5  B. 

6  C.  269  ;  Kepp  v.  Wiggett,  10  C.  B.  35  ;  Webb  v.  James, 

7  M.  &  W.  279  ;  Pitman  on  Principal  and  Surety,  199. 


654 


queen's  bench,  trinity  term,  25  VIC,  1861. 


McLean,  J. — The  arbitrator  has  stated  several  ques- 
tions of  law,  which  he  has  reserved  for  the  ,  opinion  of  the 
court,  and  upon  the  judgment  which  may  be  given  upon  these 
questions  he  founds  his  award  for  or  against  the  plaintiff  or 
defendants  according  to  circumstances.  Amongst  these 
questions  he  has  allowed  the  defendants  Watt  and  Walker,  who 
are  alone  engaged  in  the  demurrers  to  the  second  and  third 
pleas,  to  take  exceptions,  not  to  any  thing  in  the  form  of  the 
declaration,  but  to  the  right  of  the  plaintiff  to  maintain  this 
action  on  the  bond  taken  in  his  favour  and  executed  by  the 
defendants. 

No  question  was  in  issue  upon  that  point  when  the  suit 
was  referred,  and  as  it  is  stated  by  the  arbitrator  in  his 
award  that  no  other  security  was  taken  for  the  collection  of 
the  rates  for  the  year  1858,  and  by  the  finding  a  sum  of 
£88  16s.  6d.  is  found  in  arrear,  the  security  of  which  may 
wholly  depend  on  the  sufficiency  of  that  bond,  no  injustice 
could  have  arisen  by  the  defendants  being  excluded  from 
grounds  of  objection  which  were  not  taken  in  the  original 
pleadings,  and  which  would  not  have  been  allowed  at  nisi 
prius  merely  for  the  purpose  of  endeavouring  to  defeat  a  just 
recovery. 

As  to  the  second  plea,  setting  forth  the  delay  after  the  1st 
day  of  October  in  delivering  the  roll  to  the  collector,  it  was 
bad  in  substance,  for  it  contained  no  ground  of  defence.  If 
the  treasurer  did  not  deliver  the  bond  to  the  collector  till  a 
few  days  too  late  he  omitted  a  duty  required  by  law,  but  I 
cannot  conceive  that  that  afibrds  any  reason  that  the  defen- 
dants should  be  relieved  from  their  responsibility  on  their 
bond  after  the  principal  has  become  a  defaulter.  Even  if 
the  issue  intended  were  clearly  raised,  it  would  be  quite  im- 
material, because  whether  the  collector  received  his  roll  a  day 
too  late  or  a  day  too  early,  could  not  in  any  way  affect  the 
validity  of  his  bond. 

The  41st  section  of  16  Vic,  ch.  182,  points  out  what  is  the 
duty  of  the  collector  when  he  does  receive  his  roll,  and  if  the 
collector  of  Fergus  had  paid  attention  to  its  directions,  he 
would  probably  have  saved  himself  trouble  and  costs,  to  which 
he  and  they  are  put  in  this  action. 
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Then  as  to  the  second  plea  demurred  to,  of  the'defendants 
Watt  and  Walker — that  the  municipality  of  Fergus,  during 
the  years  1858,  1859,  and  1860,  extended  the  time  for  the 
collection  by  the  said  James  Perry  of  the  rates  and  assess- 
^  ments  for  the  year  1858  beyond  the  time  allowed  by  law, 
without  the  consent  of  the  defendants  John  Watt  and  James 
Walker,  the  sureties — I  cannot  see  that  any  ground  of 
defence  is  set  out  in  that  plea.  If  they  did  extend  the  time 
they  had  undoubted  authority  to  do  so  without  releasing  the 
defendant  Perry  and  his  sureties  from  their  responsibility 
on  their  bond  for  any  amount  collected  or  remaining  to  be 
collected.  The  law  is  not  so  excessively  rigid  as  to  compel 
a  municipality  to  enforce  the  collection  of  rates  under  all 
circumstances  at  a  specific  day,  and  it  seems  to  me  to  be 
setting  forth  a  singular  defence,  when  sureties  urge  the  indul- 
gence shewn  to  their  principal  as  a  sufficient  ground  for  their 
being  discharged  from  their  obligations  in  his  behalf. 

These  defendants  Watt  and  Walker  have  bound  them- 
selves for  the  performance  of  the  duties  of  collector  of  the 
village  of  Fergus,  by  James  Perry,  for  the  year  1858.  If 
.  he  had  done  so,  there  could  have  been  no  necessity  for  an 
extension  of  time  to  enable  him  to  complete  his  collections, 
and  if  they  extended  the  time  beyond  the  limit  allowed  by 
law  they  may  have  been  wrong  in  having  done  so,  but  the 
error  of  the  council  in  extending  too  much  indulgence  to  the 
collector  could  not  discharge  him  or  his  sureties  from  their 
obligation  for  the  collection  of  the  rates  and  assessments  of 
Fergus  for  the  year  1858.  The  form  and  the  substance  of 
what  the  defendants  offer  as  a  third  plea  are  equally  objec- 
tionable, and  cannot  have  any  weight  or  validity  whatever, 
though  received  by  the  arbitrator  under  the  power  which  the 
parties  agreed  he  should  exercise. 

As  to  the  exception  to  the  action  and  to  the  declaration 
in  the  name  of  the  plaintiff,  I  incline  to  think  that  such  an 
objection  cannot  be  urged  in  this  stage  of  the  proceedings. 
The  objection  is  not  to  the  declaration  as  not  sufficient  on 
the  bond,  but  it  is  in  fact  to  the  legality  of  the  bond  itself. 
The  declaration  is  good  upon  the  bond,  and  when  certain 
issues  were  referred  to  the  arbitrator  he  had  not  any  authority 
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conferred  upon  him,  as  it  appears  to  me,  to  allow  any  issues 
to  be  raised  except  such  as  were  necessary  for  the  ends  of 
justice  in  the  case  referred.  The  exceptions  which  the  arbi- 
trator alleges  two  of  the  defendants  desire  to  urge  to  the 
declareition,  in  my  judgment  it  is  incompetent  for  them  to 
take.  But  if  such  an  exception  were  open  to  them  as  sure- 
ties, when  they  are  not  urged  by  their  principal,  we  are 
relieved  from  all  difficulty  in  the  matter  by  the  case  decided 
in  the  Court  of  Common  Pleas  on  a  similar  bond  given  by 
the  collector  to  and  sued  by  the  treasurer  at  Belleville. 
The  case  is  reported  in  the  6  th  volume  of  the  Common  Pleas 
Reports,  page  362,  and  I  do  not  feel  in  the  least  degree 
called  upon  to  differ  from  the  law  as  decided  by  that  case. 
This  action  is  brought  for  the  benefit  of  the  municipality  of 
Fergus,  and  under  its  sanction,  by  its  treasurer.  The  secu- 
rity sued  on  is  that  of  the  corporation,  executed  by  the 
defendants  for  the  performance  of  specific  duties,  and 
the  defendant  Perry  having  entered  into  that  bond,  and  col- 
lected considerable  sums  as  collector  of  the  village,  cannot 
now  be  allowed  to  repudiate  his  bond,  and  say  that  it  does 
not  form  a  good  security,  because  it  is  taken  in  the  name  of 
the  treasurer  instead  of  in  the  name  of  the  municipality  of 
Fergus,  when  in  fact  he  does  not  himself  raise  the  objection 
on  the  record. 

I  am  clearly  of  opinion  that  the  several  questions  or  pro- 
positions reserved  or  proposed  in  respect  of  the  pleadings  by 
the  arbitrator  must  be  found  for  the  plaintiff,  and  that  he  is 
entitled  to  judgment  on  the  demurrers,  as  well  as  upon  the 
whole  record. 

Burns,  J. — The  bond  in  this  case  of  the  defendant  Perry 
and  his  sureties  was  given  under  16  Vic,  ch.  182,  sec.  76, 
which  in  its  phraseology  is  precisely  like  that  of  13  &  14 
Vic,  ch.  67.  Therefore  the  case  of  Judd  v.  Read  (6  C.  P. 
362)  applies  to  the  first  question  put  by  the  arbitrator : 
namely,  whether  the  action  can  be  maintained  in  the  plain- 
tiff's name.  There  is  this  difference  between  this  case  and 
that  mentioned.  Here  the  bond  is  given  to  this  plaintiff, 
describing  him  as  treasurer  of  the  municipality  of  the 
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village  of  Fergus,  and  to  his  successors  in  office,  with  a  con- 
dition to  pay  over  to  the  treasurer  of  the  municipality  all 
moneys  which  the  defendant  Perry,  the  collector,  might 
collect,  whereas  in  the  case  cited  the  bond  was  to  the  treas- 
urer and  his  successors  in  office,  without  the  name  of  any 
person.  On  the  authority  of  that  case  and  the  case  cited 
there  we  must  hold  there  is  nothing  in  this  objection. 

The  second  question  raises  the  point  whether  the  words  in 
the  39th  section  of  ch.  182 — namely,  "  and  the  clerk  shall 
deliver  the  roll  so  made,  certified  under  his  hand,  to  the  col- 
lector, on  or  before  the  first  day  of  October,  or  such  other 
day  as  may  be  prescribed  by  any  by-law  of  the  munici- 
pality,"— are  only  directory,  or  whether  they  are  a  condition 
precedent  to  a  recovery  against  all  the  defendants,  or  to  a 
recovery  against  the  two  who  are  sureties  for  the  other. 
The  roll  in  this  case  was^not  delivered  to  the  collector.  Perry, 
until  the  7th  of  October,  and  no  by-law  was  ever  passed 
naming  any  day  for  such  delivery.    I  think  it  impossible  to 
construe  the  act  in  any  other  way  than  as  directory..   A  day 
is  fixed  for  the  clerk  to  perform  a  certain  duty,  but  power 
given  to  the  council  of  the  corporation  to  name  another 
day,  if  such  other  day  would  be  preferable,  and  the  council 
might  name  by  a  by-law  either  an  earlier  or  later  day  than 
the  first  of  October,  if  such  would  be  more  convenient.  It 
would  be,  so  far  as  the  collector  is  concerned,  a  mon- 
strous thing  to  hold  that  because  the  clerk  neglected  his 
duty,  and  delivered  the  roll  a  day  or  two  after  he  was 
directed  to  do  it  to  the  collector,  the  collector  might  collect 
the  year's  taxes  and  then  turn  round  upon  the  corporation 
and  say  he  was  not  the  Collector,  and  that  he  received  the 
taxes  under  no  legal  authority,  and  he  should  keep  the 
whole  money.    Surely  Perry  was  as  much  the  collector  of 
the  village  of  Fergus  on  the  7th  of  October,  the  day  he 
received  the  roll,  as  he  was  on  the  28th  of  April,  1858,  the 
day  the  bond  was  given,  and  the  sureties  bound  themselves 
that  Perry  should  collect  all  rates  and  assessments  of  the 
village  of  Fergus  for  the  year  1858,  for  which  Perry  had 
been  appointed  collector.    He  was  not  appointed  collector 
to  be  such  until  the  roll  should  be  delivered  to  him,  for  that 
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would  have  been  absurd,  inasmuch  as  without  the  roll  he 
could  make  no  collection  at  all  and  he  was  not  appointed 
conditionally,  for  the  office  to  be  void  in  case  the  roll  was  not 
delivered  on  or  before  the  1st  of  October,  but  his  appointment 
was  to  collect  the  rates  and  assessments  for  the  year  1858. 
The  second  question  should  therefore  be  answered  in  the 
plaintiff's  favour. 

Then  with  regard  to  the  third.    The  bond  in  this  case  was 
conditioned  that  the  taxes  and  assessments  should  be  collected 
and  paid  over  by  the  14th  of  December.    The  time  for  col- 
lection being  extended  is  provided  for  by  statute  18  Vic,  ch. 
21,  and  that  such  extension  shall  not  discharge  the  sureties. 
We  have  already  held  that  sureties  under  such  circumstances 
were  not  discharged. — See  Corporation  of  Whitby  v.  Harri- 
son, (18  IT.  C.  R.  606.)    It  is  argued  in  this  case  that  the  one 
extension  of  time  given  to  the  collector  absorbs  his  authority. 
This  court  held  otherwise  in  the  case  of  Newberry  v.  Stephens 
et  al.  (16  U.  C.  R.  65.)    It  is  obvious  on  reflection  that  the 
liability  of  the  sureties  must  be  co-extensive  with  the  authority 
of  the  collector,  unless  the  corporation  do  some  thing  to 
absolve  them.    The  legislature  has  enacted  that  the  corpo- 
ration giving  further  time  to  the  collector  to  collect  the  taxes 
shall  not  free  the  sureties.    Then  the  terms  of  the  bond  are, 
that  the  collector  shall  collect  the  taxes  of  the  year  1858, 
and  if  the  day  mentioned  in  the  condition,  which  was  the 
14th  of  December,  by  which  the  taxes  were  to  be  collected 
and  paid  over,  becomes  abrogated  by  resolution  of  the  council 
of  the  corporation,  then  I  think  the  liability  of  the  sureties 
must  be  co-extensive  with  the  authority  of  the  collector.  The 
sureties  are  only  liable  for  the  collector's  collection  and  non- 
collection  of  the  taxes  of  that  year,  and  the  time  of  collec- 
tion or  non-collection  may  be  regulated  by  council  giving 
further  time.    The  collector  is  not  restricted  by  this  giving 
of  time,  it  is  only  given  that  he  may  avail  himself  of  it  if 
he  thinks  proper.    The  sureties  join  him  in  a  bond  for  the 
faithful  discharge  of  his  office,  knowing  full  well  what  the 
law  is  and  was  when  they  entered  into  the  bond.  They 
knew  the  law  had  provided  for  their  liability  continuing  not- 
withstanding the  extension  of  time  given  to  the  collector. 
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These  determinations  render  it  necessary  to  say  that 
judgment  should  be  given  for  the  plaintiff  on  the  demurrer 
to  the  defendants'  second  plea,  and  also  judgment  for  the 
plaintiff  on  the  demurrer  to  the  third  plea. 

Judgment  should  therefore  be  entered  for  the  plaintiff  on 
the  whole  record  for  the  amount  found  by  the  arbitrator, 
£88  16s.  6d. 

The  Chief  Justice  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

Judgment  for  the  plaintiff. 
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ABANDONMENT. 
See  Insurance,  2. 

ABATEMENT. 
See  Seduction. 

ACTION. 

See  Attorney  —  Costs  —  Cove- 
nants FOR  TITLE  —  Gas  Com- 
panies—  Harbour  Companies — 
Interest— Municipal  Corpora- 
tions 3. — Partners  and  Part- 
nership.— Railways  AND  R.  W. 
Cos. — Seduction.  —  Sheriff. — 
Trespass  2,  3. 

ADMISSION. 
See  Agreement,  1. 

ADMINISTRATORS. 

Promissory  note — Death  of  payee 
in  foreign  country — Endorsement  hy 
his  administrators  there — Right  of 
endorsee  to  sue  here."] — See  Bills  of 
Exchange  and  Promissory  Notes, 
2. 


AFFIDAVIT 
See  Commission  to  examine  Wit- 
nesses.-— New  Trial,  4. — Q,uar- 
ter  Sessions. 

AGENTS. 

Consot.  Stats.  C.  ch.  92,  sec.  44— 
Meaning  of  the  word  ^^agents,^''  there,"] 
— Sec  Criminal  Law,  I. 

See  Principal  and  Surety,  1. 


AGREEMENT. 

1.  Ejectment — AcJcnowledgment  of 
title — Construction  of  agreeemenf.] — 
Defendant  being  in  possession  of 
certain  premises  under  one  M., 
executed  an  instrument  under  seal, 
by  which  he  agreed  to  give  up 
peaceable  possession  to  the  plaintiffs, 
together  with  certain  furniture  spe- 
cified,within  one  week  from  the  date, 
upon  receipt  of  $30.  On  the  follow- 
ing day  the  plaintiffs  tendered  to 
him  $30,  which  he  refused,  and  they 
then  brought  ejectment.  Held,  that 
in  the  absence  of  any  explanation 
as  to  the  real  nature  of  the  trans- 
action, it  was  properly  left  to  the 
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jury  as  importing  an  admission  by 
defendant  that  the  plaintiffs  were 
entitled  to  poss»ession  on  paying  or 
tendering  the  S30.  Stewart  and 
Leslie  V.  Camerff)},  1 93. 

2.  Consfrucfion  —  (Jovfnant  to  pre- 
sent papers  peis  mally  to  Ins.  Co,']— 
Defendants  by  agreement  covenant- 
ed to  pay  the  plain  tiff  $901 .85,  and 
by  the  same  agreement  it  was  made 
a  condition  that  the  plaintiff  should 
allow  his  name  to  be  used  in  pro- 
secuting a  claim  in  which  defen- 
dants were  interested,  against  a 
mutual  insurance  company:  that 
he  would  personally  pres.-^nt  his 
particulars  of  loss,  with  the  usual  af- 
fidavits and  certificates  required  by 
the  company,  whenever  requested 
in  writing  so  to  do  by  any  of  the 
parties  to  the  agreement ;  and  that 
if  the  claim  should  be  defeated  by 
anv  gross  negligence  of  the  plain- 
tiff" then  this  agreement  should  be 
void.  In  an  action  upon  defen- 
dants' covenant:  held^  that  it  was 
notnecessary  that  the  plain  tiff  should 
present  the  necessary  papers  in  per- 
son to  the  company,  or  on  the  pre- 
cise day  named  by  defendants  ;  and 
that  he  must  be  held  to  have  per- 
formed the  condition  upon  the  evi- 
dence set  out  in  the  case,  which 
shewed  that  the  papers  furnished 
by  him  were  not  objected  to,  and 
that  the  claim  was  not  defeated  ow- 
ing to  their  insufficiency.  Rice  v. 
Wells  et  al.,  404. 

8.  Agreement  — -  Construction  ~ 
Liahility  for  moneys  received  hy  pur- 
ser^ and  for  goods  supplied  to  steamer.'] 
— Defendants  entered  into  an  agree- 
ment to  advance  money  to  the  plain- 
tiffs to  enable  them  to  procure  a 
steamer  which  was  to  run  in  con- 
nexion with  defendants'  railway, 
and  guaranteed  them  against  loss 
up  to  a  specified  sum.  The  earn- 
ings of  the  vessel  were  to  be  shared 
as  provided  for;  and  it  was  agreed 
that  defendants  should  name  and 


pay  a  person  to  act  as  purser,  and 
keep  an  account  of  the  receipts  and 
expenditure.  He  was  to  be  subject 
to  their  authority,  and  to  mess  with 
ihecaptain  at  the  plaintiffs'  expense. 
lieUU  that  the  defendants  were  not 
liable  to  account  to  the  plaintiffs  for 
moneys  received  by  him  and  not 
paid  over. 

Th    plaintiff's  also  claimed  for 
afoods  supplied  to  another  steamer, 
but  it  was  shewn  that  this  vessel 
was  chartered  to  one  W.,  who  ran 
her  on  his  own  account,  of  which 
the  plaintifl^s  had  notice.   Held^  that 
they  could  not  recover.  Vanevery 
et  al.  V.  The  Buffalo  and  Lake  Huron 
Railway  Company,  630. 
See  Arbitration  and  Award,  1.— 
Insurance.  —  IVIunicipal  Cor- 
porations, 3. — Offices  (Sale 
of). —  Principal  and  Surety, 
3. — Railways  and  Railway  Cos., 
1,2.— Sale  of  Goods. 

ALIEN. 

Right  of  to  devise.] — See  Forfeited 
Estates. 


AMENDMENT. 

Trespass.] — Held,  that  under  the 
circumstances  slated  in  the  case,  in 
an  action  for  seizing  two  horses,  the 
judge  was  justified  in  allowing  a 
waggon  and  set  of  harness  to  be  in- 
serted also  in  the  declaration  at  the 
trial,  the  defendant's  counsel  objec- 
ting, but  admitting  that  he  was  not 
taken  by  surprise  by  such  amend- 
m«^nt.    Sage  v.  Callagkan,  266. 

See  Appeal  2. — Partners  and 
Partnership. 

APPEAL. 

1.  Action  for  maliciously  suing  out 
attachment — Plea,  appeal  in  the  suit 
still  pending.] — Declaration,  for  ma- 
liciously causing  a  steamer  of  the 
plaintiffs  to  be  attached  in  the  Uni- 
ted States  to  answer  a  pretended 
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claim  of  the  defendant,  alleging 
that  the  suit  in  respect  of  said  claim 
had  been  determined  in  favour  of 
the  plaintiff".  Plea,  that  before  the 
commencement  of  this  suit  defen- 
dant appealed  from  the  decision 
against  his  claim,  which  appeal  was 
still  pending.  Held,  on  demurrer, 
plea  o-ood.  Grijfif/ift  al.  Executors 
of  Thompson  v.  Ward,  81. 

2.  Appeal  from  count  ij  court — Ap- 
plication to  amend,  judgment — De- 
lay.']— On  appeal  from  a  county 
court  this  court  reversed  the  judg- 
ment below,  discharging  a  rule  nisi 
to  enter  a  verdict  for  defendant, 
which  appeared  by  the  appeal  books 
to  have  issued,  and  made  absolute 
that  rule.  Six  terms  afterwards 
thn  plaintiff  moved  to  amend  the 
judgment  by  granting  a  new  trial, 
on  affidavits  that  no  leave  was  re- 
served in  the  court  below  to  enter 
a  verdict  for  defendant ;  but  this 
court  refused  to  interfere.  Robin- 
son v.  Grange,  270. 

3.  County  court — Right  of  Appeal 
—  Omission  to  give  bond  in  time.] — 
Where  in  the  county  court  a  verdict 
is 'taken  for  the  plaintiff,  with  leave 
reserved  -to  move  to  enter  it  for  de- 
fendant, an  appeal  will  lie  from  the 
judgment  on  such  motion.  This 
court  will  not  refuse  to  hear  an  ap- 
peal properly  entered,  because  the 
necessary,  bond  was  not  given  in 
time.  Haworth  and  Kesteven  v. 
Fletcher,  278. 

4.  Appeal — Application  to  stay 
proceedings.'] — The  defendants  hav- 
ing succeeded  in  replevin  brought 
against  them  for  a  schooner,  the 
plaintiff^  served  notice  of  appeal, 
and  applied  to  stay  proceedings  for 
a  month  to  perfect  his  security,  so 
that  the  defendants  might  not  in  the 
meantime  obtain  a  return  of  the 
vesst'l.  The  court,  however,  refused 
to  interfere.  Scott  v.  Carveth  et  al., 
435. 

See  Demurrer. 


ARBITRATION  AND  AWARD. 

1 .  A  ivard  —  Construction — Plead- 
in^.] — An  award  made  in  March, 
l&6l),directed  that  defendants  should 
pay  the  plaintiff  one-fifth  of  all  the 
expenses  that  might  be  incurred  by 
him  after  the  1st  of  October  then 
next,  for  the  mutual  benefit  of  the 
plaintiff  and  defendants,  in  repair, 
ing  a  certain  water-wheel,  flume, 
bulkhead,  &c.,  the  plaintiff  to  have 
the  right  to  say  what  repairs  should 
be  done:  that  the  plaintiff  should 
render  to  defendants  monthly  ac- 
counts, properly  vouched  for,  of  the 
expense  of  suc.h  repairs,  and  vvithin 
one  month  from  the  time  of  render- 
ing the  same  defendants  should  pay 
one-fifih  of  the  amount  thereof  to 
the  plaintiff;  and  it  was  further 
awarded,  that  should  it  be  deemed 
necessary  to  put  in  a  new  wheel, 
&c.,  before  the  1st  of  October  then 
next,  defendants  should  pay  one- 
fifth  of  the  expense  incurred  therein, 
on  an  account  for  the  same  being 
rendered  to  defendants, and  vouched 
for,  as  before  stated  in  said  award 
for  the  proportion  of  future  repairs. 
Held,  affirming  the  judgment  of  the 
county  court,  that  defendants  were 
bound  to  pay  monthly  for  the  ex- 
pense of  a  new  wheel,  in  the  same 
manner  as  for  the  other  repairs: 
that  the  plaintiff  had  the  right  to 
judge  of  the  necessity  therefor; 
and  that  in  declaring  upon  the 
award  it  was  sufficient, to  aver  that 
it  was  deemed  necessary,  and  that 
the  plaintiff  proceeded  to  put  it  in, 
as  by  the  award  he  might  do.  Ah- 
hott  V.  Skinner  et  al.,  414. 

2.  Aioa,rd —  Construction — Finali- 
t y —  Pleading- —  A llovoan  ce  of  interest.] 
—Under  a  submission  of  all  matters 
in  difference  between  the  plaintiff 
and  defendant,  (not  specifying  any 
subject  of  dispute,)  with  power  to 
the  arbitrators  to  determine  what 
they  should  see  fit  to  be  done  by 
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either,  the  arbitrators  by  their  award 
— after  reciting  that  one  G.,  by  a 
writing  endorsed  on  the  submission, 
had  agreed  to  submit  to  them  a 
charge  of  £250  per  annum,  made 
by  defendant  for  the  management 
of  certain  property  in  Berjin,  in 
which  Q.  and  the  plaintiff  were 
jointly  interested — found  that  on 
the  1st  of  September,  1860,  defen- 
dant was  indebted  to  the  plaintiff"  in 
£3249  17s.  8d.,  which  they  ordered 
him  to  pay  accordingly,  with  in- 
terest half-yearly  until  paid.  2nd. 
As  to  the  Berlin  property,  that  as 
regarded  the  rights  and  liabilities 
of  the  plaintiff  and  defendant  there- 
to, they  did  not  find  that  any  differ- 
ence had  arisen  calling  for  their 
arbitrament,  (further  than  as  might 
regard  the  said  amount  claimed  for 
management,)  and  they  therefore 
made  no  adjudication  on  such  rights 
or  liabilities.  8rd.  As  to  certain 
property  in  Guelph,  comprised  in 
a  deed  made  by  defendant  to  plain- 
tiff, they  adjudged  that  the  plaintiff 
should  hold  the  same  in  fee  by  vir- 
tue of  such  deed,  but  that  if  he,  or 
his  heirs  or  assigns,  should  sell  the 
same,  or  any  part  thereof,  and 
should  realize  from  such  sale  a 
larger  sum  than  £1105,  he  or  they 
should  account  for  such  surplus  to 
the  defendant,  his  executors,  &c. 

To  an  action  on  this  award,  de- 
fendant, after  setting  it  out  at  length, 
pleaded  :  I.  That  the  arbitrators 
awarded  upon  matters  not  submit- 
ted, and  which  accrued  after  the 
submission,  and  upon  accounts  be- 
tween the  parties  to  a  period  long 
after  the  submission.  2.  That  the 
award  was  not  final,  in  this,  that  the 
said  matters  relating  to  the  Berlin 
property  were  matters  in  difference, 
and  were  submitted  to  the  arbitra- 
tors, but  that  they  did  not  award 
thereon  ;  and  irj  this,  that  they  did 
not  dispose  of  the  difference  respect- 
ing the  value  of  the  Guelph  pro- 


perty, but  left  the  same  unsettled 
and  dependent  upon  the  sale  there- 
of by  the  plaintiff,  when  only  the 
amount  to  be  accounted  for  to  de- 
fendant could  be  determined.  Held, 
on  demurrer,  both  pleas  good  ;  and 
as  to  the  second  plea,  that  the  aver- 
ment as  to  the  Berlin  property  was 
a  sufficient  defence,  and  the  plea 
therefore  sufficient,  although  the 
award  as  to  the  Guelph  land  was 
not  wanting  in  finality. 

At  the  trial,  upon  issue  taken 
on  the  first  plea,  it  appeared  that 
the  plaintiff  in  April  gave  in  a 
statement  of  his  claim.,  calculated 
with  interest  up  to  that  time,  at 
twelve  per  cent.,  w^hich  had  been 
the  usual  rate  allowed  in  the 
dealings  between  the  parties.  At 
the  defendant's  request  time  was 
allowed  him  to  prove  his  defence; 
and  in  making  their  award  on  the 
6ih  of  October,  the  arbitrators  added 
interest  at  the  same  rate  up  to  the 
1st  of  September,  on  the  sum  claim- 
ed in  April  for  principal  and  inter- 
est up  to  that  time.  Beldt  that  they 
had  power  to  do  this,  and  to  award 
interest  on  the  amount  until  paid. 
Held,  also,  that  upon  the  evidence 
set  out  in  the  case,  the  first  plea  was 
not  proved.  Qucere,  as  to  the  inten- 
tion and  efl^ect  of  the  direction  m  the 
award  to  pay  the  JE8249,  and  in- 
terest half-yearly  until  payment. 
Stewart  v.  Webster^  469.  " 

3.  Compidsory  reference —  Time  for 
Tiioving — Statement  of  questions  for 
the  court — Building  contract — De- 
parture from  its  terms. \ — ^On  a  com- 
pulsory reference  a  motion  to  refer 
back  the  award  maybe  made  within 
the  first  six  days  of  the  term  fol- 
lowing its  publication. 

Where  the  reference  was  "  with 
power  to  the  arbitrator,  if  either 
party  requires  it,"  to  submit  ques- 
tions of  law  for  the  decision  of 
the  court.  Held,  an  enabling  provi- 
sion only,  not  compulsory. 
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An  action  upon  a  building 
contract  having  been  thus  referred, 
the  plaintiffs  contended  that  the  de- 
fendants had  broken  the  agreement 
so  as  to  put  an  end  to  it,  and  that 
they  (the  plaintiffs)  were  therefore 
not  bound  by  its  terms,  and  they 
requested  that  if  the  arbitrators 
should  not  so  determine  they  would 
certify  the  facts  for  the  court.  The 
defendants  requested  that  if  the 
award  should  be  against  them  the 
arbitrators  would  certify  to  the 
court  whether  the  contract  bound 
the  parties,  and  whether  the  engi- 
neer's certificate  was  final.  The 
award  was  in  favour  of  the  plain- 
tiffs, and  one  of  the  arbitrators,  in 
compliance  with  the  defendants'  re- 
quest, certified,  without  submitting 
any  question,  that  the  contract  was 
binding,  and  the  engineer's  certifi- 
cate conclusive,  and  that  the  award 
had  been  based  on  that  assumption. 
The  plaintiffs  afterwards  moved  to 
refer  back  the  award  with  a  direc- 
tion that  the  contract  did  not  bind, 
or  to  refer  back  the  certificate  for 
amendment,  hy  stating  the  facts ; 
but  held,  that  as  the  arbitrators  had 
not  chosen  to  submit  any  point  for 
decision,  and  were  not  bound  to  do 
so,  the  court  could  not  interfere. 

Remarks  as  to  the  circumstances 
under  which  a  building  contract  is 
or  is  not  rendered  inoperative  by 
departure  from  its  terms.  Kesteven 
et  al,  V.  GooderJiam  et  al.,  500. 

4.  Remitting  matters  back — C.  L. 
P.  A.,  sec.  164.]— The  effect  of  the 
C.  L.  P.  A.,  sec.  164,  enabling  the 
court  to  remit  matters  back  to  the 
arbitrator,  is  not  to  alter  in  any  way 
his  power  or  authority,  and  the 
court  therefore  refused  to  interfere 
upon  an  objection  not  apparent  on 
the  face  of  the  award,  that  in  con- 
sidering the  nature  of  the  work 
claimed  for  as  rock  or  stone  excava- 
tion he  had  not  conformed  to  the  en- 


gineer's certificate,  which  it  was 
contended  bound  the  plaintiff. 
Read  v.  Weir,  544. 

5.  Compulsory  reference — Setting 
aside  ] — The  rules  as  to  setting  aside 
awards  are  unchanged  by  the  Com- 
mon Law  Procedure  Act,  and  are 
the  same  with  respect  to  compul- 
sory references  as  to  others.  The 
court  therefore  refused  in  this  case 
to  interfere  on  affidavits  tending  to 
shew  that  the  arbitrator  was  mis- 
taken as  to  the  law  and  fact.  Saul- 
ter  V.  Carrutliers,  560. 

6.  Joint  and  several  promissory 
notes — Arhitration  as  to  one  maker— 
Pleading.^ — In  an  action  against  the 
makers  of  a  joint  and  several  note 
payable  to  R.  or  bearer,  one  defend- 
ant allowed  judgment  to  go  by  de- 
fault, and  the  other  pleaded,  that 
after  the  note  fell  due,  and  while  it 
was  in  R.'s  hands,  certain  disputes 
arose  between  R.  and  this  defend- 
ant respecting  this  note  among 
other  matters  which  were  submitted 
to  arbitration :  that  the  arbitrators 
awarded  that  the  defendant  should 
pay  R.  a  sum  named,  and  that  he 
and  R.  should  execute  mutual  re- 
leases ;  and  that  the  plaintiff  took 
the  note  after  it  fell  due,  with  no- 
tice of  the  facts.  At  the  trial  the 
submission  and  award  were  proved, 
and  that  the  plaintiff  was  present 
at  the  arbitration  :  that  the  note  was 
disallowed  to  R.,  because  this  de- 
fendant, being  a  surety  only  for  the 
other  maker,  had  been  discharged 
by  giving  time  ;  and  that  the  plain- 
tiff'then  stated  that  he  had  no  claim 
upon  the  note.  Held,  that  the  note 
being  several,  the  plea  was  good, 
though  the  action  was  against  two 
defendants,  and  the  award  related 
to  one  only  :  that  it  was  unneces- 
sary to  aver  performance  of  the 
award  ;  and  that  defendant  was  en- 
titled to  a  verdict.  Folwell  v.  Hyde 
and  OasIor,565. 
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See  Municipal  Corporations,  2— 
Railways  and  R.  W.  Cos.,  8 — 
Set-off. 

ARREST. 

See  False  Imprisonment— Rail- 
ways AND  R.  W.  Cos.  6. 

ARTICLED  CLERK. 

Service-— Expiration  of  articles  Jess 
than  fourteen  dai/sbeforeterm.'] — The 
time  of  a  clerk  articled  after  the  1st 
of  July,  1858,  must  expire  fourteen 
days  before  the  term  in  which  he 
seeks  to  be  admitted,  for  the  affidavit 
of  due  service  cannot  be  accepted 
at  a  later  period,  though  before  his 
examination.  "Where  M.,  there- 
fore, entered  into  articles  for  a  year 
on  the  25th  of  January,  1860,  and 
Hilary  Term  began  on  the  4th  of 
February,  \S6U  held,  that  he  could 
not  be  admitted  in  that  term.  In 
the  matter  of  Frederick  Steivart  Mac- 
Gacheriy  applying  to  he  admitted  as 
an  attorney  and  solicitor,  321. 


ASHBURTOx\  TREATY. 

See  Extradition. — False  Impris- 
onment, 2. 

ASSAULT. 

See  Criminal  Law,  4. — GIuarter 
Sessions. — Railways  and  R.  W. 
Cos.,  6. 

ASSESSMENT. 
See  Principal  and  Surety,  4. 

ASSIGNMENT. 

Bond  to  the  limits  —  Death  of 
sheriff —  Eight  of  his  successor  to 
assign.] — See  Bond  to  the  Limits. 

Assignee  of  part  of  the  land  may 
sue  on  covenant  for  seisin.~\  —  See 
Covei^ants  for  Title. 


Devisees  of  mortgagor  are  assignees 
of  the  mortgage,  as  regards  the  pur- 
chase of  equity  of  redemption  under 
12  Vic.ych.  73.] — See  Mortgage,  1. 

Covenant  on  mortgage  given  for 
purchase  money— Equitable  plea,  title 
defective  owing  to  prior  mortgage — 
Replication  assignment  of  such  mort- 
gage.']—See  Mortgage,  2,  3. 

See  Description  of  Goods, 

ASSURANCE. 
See  Insurance. 

ATTACHMENT. 
See  Mandamus,  1. 

ATTORNEY. 

Action  for  costs — General  issue — 
Defence  of  negligence  admissible,  hut 
not  sustained  by  evidence.]  —In  an 
action  by  an  attorney  for  his  costs, 
negligence  may  be  set  up  as  a  de- 
fence  under  the  general  issue. 

In  this  case  the  attorney  brought 
an  action  for  the  defendant  against 
one  M.,  which  was  entered  for  trial 
in  October,I855.  The  assizes  began 
on  Tuesday,  and  the  attorney  sent 
subpoenas  to  the  defendant  for  his 
witnesses  on  Saturday.  A  friend  of 
defendant  called  on  the  attorney  on 
Monday,  and  told  him  that  the  sub- 
poenas would  not  reach  the  defend- 
ant until  Wednesday,  and  asked  for 
other  subpoenas,  which  he  said  he 
would  serve  himself  and  bring  in, 
the  witnesses,  but  the  attorney 
would  not  give  them.  The  wit- 
nesses did  not  appear,  and  the  cause 
was  put  off,  this  defendant  paying 
costs.  It  was  brought  to  trial  in 
April  following,  and  the  plaintiff, 
the  now  defendant,  got  a  verdict  for 
$387  10.  M.  obtained  a  rule  nisi 
for  a  new  trial  on  affidavits,  but  the 
papers  were  mislaid,  through  no 
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fault  of  the  plaintiff's  attorney,  for 
nearly  two  years,  and  in  Easier 
Term,  185^,  the  case  was  argued, 
and  a  new  trial  granted  on  payment 
of  costs.  M.  did  not  serve  his  rule 
until  November,  1858,  and  the  costs 
not  having  been  paid,  the  attorney 
in  March,  1^59,  entered  judgment, 
and  issued  a  fi.fa.,  which  was  re- 
turned nulla  IxmaM-  having  sold  his 
property  and  left  the  country  in  Oc- 
tober previous.  In  an  action  by  tlie 
attorney  for  his  cosis,  the  jury  hav- 
ing found  for  detendant,  held,  that 
the  evidence  did  not  support  the 
verdict,  for  the  defendant  hhd  ob- 
tained a  judgment  against  M., 
which  might  yet  produce  the  debt, 
and  it  could  not  be  said  that  the 
plaintiff's  services  had  by  his  neg- 
ligence become  wholly  worthless 
to  defendant.  A  new  trial  was 
therefore  granted. 

Semble,  that  if  defendant  had 
lost  all  benefit  from  his  action 
by  its  not  having  been  tried  in  1855. 
the  court  would  not  have  interfered, 
for  the  attorney,  in  refusing  to  is- 
sue new  subpoenas  on  the  Monday, 
might  be  considered  to  have  taken 
upon  himself  the  risk  of  conse- 
quences.    Viilal  V.  Donald,  507. 

See  Articled  Clerk  — PRmciPAL 
AND  Surety,  1. 


AWARD. 
See  Arbitration  and  Award. 


BAIL. 

See  Bond  to  the  Liwits. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 
1 .  Promts: orij  note —  Verbal  agree- 
ment— Deii-^eJ] — To  an  action  by  the 
exerutors  of  V.,  on  a  promissory 
note  payable  to  him  or  bearer,  de- 
fendant stt  up  as  a  defence,  that  by 
his  last  will  V.  devised  lo  each  oi 
84 


his  children,  of  whom  defendant's 
wife  was  one,  ^C250,  to  be  paid  by 
h:s  executors  as  soon  as  possible; 
and  declared  that  in  case  he  should 
advance  money  durir»g  his  life-lime 
to  any  of  his  children  on  account  of 
such  legacies,  a  receipt  therefor 
should  be  sufficient  as  payment  of 
so  much  on  account  of  the  sum  be- 
queathed :  that  on  the  4th  of  April, 
185H,  the  tesiator  advanced  to  de- 
fendant ^eiOO  on  account  of  the  sum 
devised  to  his  wife,  and  defendant 
then  delivered  to  him  the  note  sued 
on  as  evidence  of  such  advance,  it 
being  agreed  between  them  that 
defendant  should  not  be  called  upon 
to  pa}'^  said  note,  but  that  it  should 
be  held  as  a  receipt  for  so  much  of 
the  legacy;  and  defendant  alleged 
that  he  had  always  been  willing, 
and  had  offered  to  sign  a  receipt  for 
that  sum.  The  will  when  produced 
was  in  the  terms  alleged,  but  a  co- 
dicil was  added,  made  after  the 
note,  directing  that  none  of  the  lega- 
cies should  be  paid  until  the  com- 
pletion of  payments  on  certain  lands 
due  by  his  son.  Hdd,  that  the 
plaintiff  must  recover,  for  verbal 
evidence  could  not  be  received  of 
such  an  agreement  as  alleged,  and 
the  statement  of  the  will  in  defen- 
dant's plea  was  incorrect.  Street  et 
a/.,  Executors  of  Yij&e  V.  Beckwith,  9. 

2.  Promissory  note — Dcathof payee 
In  foreign  country- — Endorsement  by 
his  administrators  there — Right  of  en' 
dorsee  to  sue  here  '] — Where  a  note 
was  made  by  defendant,  a  resident 
of  Upper  Canada,  payjible  to  P., 
who  died  in  the  State  of  New  York, 
having-  the  note  then  in  his  posses- 
sion there;  Held,  that  his  adminis- 
trators appointed  in  that  state  might 
endorse  the  note  so  as  to  enable  tho 
endorsee  to  sue  upon  it  in  tliis 
'ountry,  without  their  having  ad* 
ministered  here. 

Declaration   on    a  proniissory 
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note  made  by  defendant,  pay-1 
able  to  P.  or  order,  on  demand, 
averring  the  death  of  P.,  and  that  J. 
P.  and  C.  P.  were  duly  appointed 
his  administrators,  and  duly  en- 
dorsed to  the  plaintifi  :  that  when 
the  note  was  made,  and  from  thence 
until  his  death,  P.  resided  in  the 
State  of  New  York  :  that  the  plain- 
tiff, at  the  time  of  the  endorsement 
to  him,  and  from  thence  hitherto, 
lived  there  also;  and  that  at  the 
death  of  said  P.  the  note  was  in  the 
said  state.  Plea^  that  the  note  was 
made  at  Kingston  in  the  united 
counties  of  F.  L.  &  A.,  in  Upper 
Canada :  that  defendant  at  the 
death  of  said  P.,  and  before  and  at 
the  time  of  the  making  of  said  note 
had,  and  still  has  his  domicil  there  : 
that  said  note  at  the  death  of  said 
P.  was  bona  not ahilia  \n  said  united 
counties:  that  said  appointment  of 
J.  P.  and  C.  P.  as  administrators 
was  made  only  by  a  tribunal  of  said 
stale,  and  that  they  were  never  ap- 
pointed by  the  proper  authority  in 
Upper  Canada.  Z/e/c/,  on  demurrer, 
that  the  plea  shewed  no  defence. 
Hard  V.  Palmer,  208. 

3.  Promissory  note — Action  hy  exe- 
cutors— Aco'plance  of  order  on  one — 
Satisfaction.'] — A.  being  sued  upon 
a  promissory  note  by  the  executors 
of  W.,  as  bearers,  pleaded  that  F., 
the  actingexecutor,  being  the  holder 
of  the  note,  accepted  an  order  drawn 
by  one  D.  on  him,  in  favour  of  M., 
for  £50,  and  that  M.  being  the  de- 
fendant's agent,  it  was  agreed  be- 
tween F.  and  M.  that  the  note 
should  be  paid  out  of  the  £50,  and 
F.  thereupon  cancelled  said  note. 
The  evidence  shewed  that  defen- 
dant went  with  the  order  to  F., 
which  F.  said  he  would  accept,  and 
pay  the  note  out  of  it,  but  there  was 
no  acceptance  in  writing,  the  note 
was  not  given  up,  and  the  order  was 
obtained  again  some  months  after 


by  M  's  executor.  Held,  that  the 
plaintiffs  were  entitled  to  recover, 
and  that  a  verdict  found  for  defen- 
dant must  be  set  aside.  Williams 
et  al.,  executors  of  J.  T.  Williams,  v. 
Marshall,  230. 

4.  Promissory  note  —  Lottery  — 
Pleading.'] — Declaration  on  a  pro- 
missory note  for  £\h,  payable  to 
G.,  or  bearer.  Pleas. — 1.  That  be- 
fore the  making  of  said  note,  G. 
did  corruptly  and  against  the  sta- 
tute hold  a  lottery  of  land,  and  did 
sell  and  dispose  of  the  tickets  for 
£15  each,  and  that  the  defendant 
purchased  one,  for  which  this  note 
was  given.  2.  Alleging  the  same 
facts,  and  adding,  that  the  plaintiffs 
when  they  took  the  note  had  notice 
and  knowledge  of  the  premises,  and 
became  the  bearers  of  it  after  it 
fell  due,  without  consideration,  and 
always  held  and  now  hold  the 
same  without  consideration.  8. 
That  the  note  was  given  for  a  cer- 
tain parcel  of  land,  which  was  won 
by  unlawfully  gaming  and  playing, 
contrary  to  the  statute.  4.  That 
defendant  was  induced  to  make  the 
note  by  the  fraud  of  said  G.  and 
others,  and  that  the  plaintiffs  took 
it  after  it  became  due,  without  con- 
sideration, and  with  full  knowledge 
of  the  premises.  Held,  on  demur- 
rer, first  and  third  pleas  bad,  second 
and  fourth  pleas  good.  Evans  etaL 
V.  Morley,  286 

5.  Joint  note — -Mortgage  hy  one 
maker  —  Merger  —  Pleading.] — To 
an  at^tion  on  a  joint  promissory  note 
made  by  M.  and  K.,  each  pleaded 
separately  that  after  the  note  fell 
due,  M.,  by  indenture,  covenanted 
with  the  plaintiff  to  pay  him  $819, 
(a  sum  less  by  $2  80  than  the 
amount  of  the  note,)  with  interest 
at  15  per  cent.,  in  one  year,  and  de- 
livered said  indenture  to  the  plain- 
tiff, who  accepted  it;  and  tbat  the 
money  mentioned  in  the  declara- 
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tion  and  in  the  indenture  was  the 
same.  Held.,  on  demurrer,  pleas 
good,  though  the  indenture  was  not 
alleged  to  have  been  accepted  in 
satisfaction, and  the  sum  secured  by 
it  was  less  than  the  note.  McLeod 
V.  McKay  and  Kennedy.,  258. 

6.  Promissory  notes— Exchange  on 
New  York — Guarantee.'] — In  an  ac- 
tion on  instruments  promising  to 
pay  money,  "  with  exchange  on 
New  York,"  McLean.,  J.,  concurred 
in  the  decision  of  the  Common 
Pleas  in  Palmer  v.  Fahnestock,  9 
C.  P.  172,  that  they  were  not  pro- 
missory notes.  Robinson,  C.  J.,  and 
Burns,  J.,  expressed  no  opinion  on 
the  point,  the  plaintiffs  not  having 
declared  upon  ihem  as  notes. 

Thedefendantendorsed  notesin  the 
above  form  for  the  accommodation  of 
the  maker,  who  was  in  business  as 
a  druggist,  without  knowing  how 
they  were  to  be  applied,  and  the 
maker  transferred  them  to  the 
plaintiffs  for  goods  purchased  from 
them.  Defendant  not  being  liable 
upon  them  as  notes. — Held,  that 
there  was  clearly  no  right  of  action 
against  him  as  upon  a  guarantee. 
Fahnestock  et  al.  v.  Palmer,  807. 

7.  Promissory  note  'payable  in  L. 
C. — 12  Vic.,ch.  22 — Construction  of 
' — Limitation  of  action,] — To  an 
action  on  a  note  made  by  defendant, 
payable  to  A.  H.,  and  by  him  en- 
dorsed to  the  plaintiffs,  defendant 
pleaded  that  it  was  made  in  Lower 
Canada,  where  he  resided,  payable 
in  Montreal,  and  that  the  suit  was 
not  brought  within  five  years  after 
it  fell  due.  The  plaintiffs  replied, 
that  when  the  note  was  made  and 
endorsed  to  them,  A.  H.  lived  in 
Upper  Canada,  and  at  the  time  of 
said  endorsement  one  plaintiff  lived 
in  Upper  Canada,  and  the  other  in 
the  United  States.  Defendant  re= 
joined  that  after  the  note  fell  due, 
while  A.  H.  held  it,  and  more  than 


fiye  years  before  suit,  A.  H.  carried 
on  business  in  Lower  Canada,  that 
he  and  defendant  met  at  Montreal, 
and  A.  H.  might  then  have  sued 
him.  Held,  on  demurrer  to  the  re- 
joinder, that  by  the  12  Vic,  ch. 
22,  the  note,  owing  to  the  lapse  of 
time,  must  be  taken  to  be  absolutely 
paid  and  discharged  ;  and  that  the 
plainiifts  could  not  recover,  Hervey 
et  al.  V.  Jacques,  366. 

See  Arbitration  and  Award,  6. — 
Interest. — -Partners  and  Part- 
nership. , 

BLANKS. 

Filling  up  blanks  in  deed — Effect 
of] — See  Deed. 

BOND. 

See  Ejectment,  1.  —  Equitable 
Pleadings,  1. — New  Trial,  3. 
— Principal  and  Surety,  3. 

BOND  TO  THE  LIMITS, 

Death  of  sheriff — Right  of  his 
successor  to  amgn.] — The  plain- 
tiff declared,  as  a>^signee  of  C, 
ihe  sheriff  of  Middlesex,  on  a 
bail  bond  to  the  limits  given  to  H., 
ihe  late  sheriff,  alleging  that  after 
the  making  of  the  bond  H.  died, 
and  that  the  defendant  on  several 
occasions  departed  from  the  limits  ; 
but  it  was  not  stated  whether  the 
departure  took  place  before  or  after 
the  death  of  H.,  or  the  appointment 
of  G.,  or  whether  the  bond  had  been 
allowed.  Held,  (affirming  the  judg- 
ment of  the  county  court,)  that  the 
declaration  was  bad,  as  for  all  that 
appeared  the  departure  might  have 
been  at  such  a  time  as  to  render  the 
late  sheriff  liable,  and  if  so  his 
successor  could  not  assign  the  bond. 
Osborne,  assignee  of  the  sheriff"  of 
Middlesex,  v.  Cornish  et  al.,  47. 
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BREACH  OF  TRUST, 
i^ee  Criminal  Law,  1. 

BRIDGE. 

Ma7ir{amus  to  repair."] — See  Man- 

PAMUS,  2. 

BUFFALO  AND  LAKE  HURON 

R  W.  CO. 
See  Railways  and  R.  W.  Cos.  8. 

BY-LAW. 
See  Municipal  Corporations,  1,  4. 

CARRIERS. 

See  Railways  and  R.  W.  Cos.,  1. 


CHATTEL  MORTGAGES. 
See  Sale  cf  Goods,  1. 

COLLECTOR. 

Of  customs —  Traiufe.rofto  different 
pnTla—Effn't  of  on  liability  of  his 
sareficii.'] — See  Customs,  1. 

Of  taxes — A  ction  wjainst  his  sure- 
ties.]— See  Principal  and  Surety, 4. 

COLLISION. 
See  Railways  and  R.  W.  Cos.,  2, 
3.  5,  7. 

GOMMlSSTON^rO  EXAMINE 
WITNESSES. 

Affidavit  of  execution.] — A  com- 
mission to  lake  evidence  issued  to 
one  G.,  of  the  city  of  Hartford,  in 
the  United  Slates,  to  take  the  evi- 
dence of  one  S  of  the  said  city.  It 
was  relumed  with  an  aiBdavit  by 
the  comnnissioner  of  due  execution, 
sworn  at  Hartford  before  the  mayor 
of  that  city,  but  there  was  nothing 
in  the  affidavit  to  shew  that  the 
witness  was  examined  there.  Held, 
sufficient.  Quaere,  whether  it  is 
essential  that  the  affidavit  shall  be 
sworn  before  the  mayor,  &c.,  of  the 
place  whtre  ihe  evidence  is  taken. 
Stebbms  v.  Anderson,  239. 


COMMISSIONERS  OF  FOR- 
FEITED  ESTATES. 

See  Forfeited  Estates. 

COMMITTEE. 

Liahiliti/  of  committee  for  LuiJding 
got  I,  for  svpf.li(S  ordered  for  enter- 
faiument  at  laijing  corner  stone  ]-^ 
See  Municipal  Corporations,  3. 


COMMON  LAW  PROCEDURE 
ACT. 

See  Amendmfnt.- Arbitration  and 
Award,  3,4,5.-E(iUirABLE  Plead- 
ings— MoHTGAGK,  2,  3 — Part- 
ners AND  Partnership. 


COMMON  SCHOOLS. 

1 .  Ra  te  for  school  p  u  rposes — Ma  n  - 
damus — CvnsoL  Stats.  U.  C,  ch.  64, 
sec.  79.J  —A  mandamus  was  granted 
to  compel  a  city  council  to  levy  the 
sum  required  for  school  purposes 
for  the  year,  according  to  the  esti- 
mate furnished  to  them  by  the 
school  trustees. 

It  appeared  in  this  case  that 
the  corporation  having  received 
the  estimate  did  not  object  to  it, 
but  passed  a  by-law  lo  provide 
the  sum  required,  which  they  after- 
wards repealed,  and  substituted  an- 
other, imposing  a  smaller  and  in- 
sufficient rate;  and  no  reason  was 
given  for  refusing  to  provide  the 
sum  called  for.  The  School  Trus- 
tees of  the  City  of  Toronto  v.  The 
Corporation  of  the  City  of  Toronto^ 
302. 

2  By  law  to  levy  rate  for  school- 
house  —Extrinsic  ohjections — Refusal 
to  quash — I  low  the  desire  of  rate- 
payers must  he  expressed  • —  Co7isoL 
Slats.  U.  C,  ch.  64,  sec.  34,  sec.  27, 
sub-sec.  10.] — The  low' nshipcouncil, 
by  resolution,  agreed  to  lend  to  the 
school  trustees,  out  of  the  clergy 
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reserve  fund,  a  sufficient  sum  to 
build  a  school-house,  taking  as  secu- 
rity their  debentures.  This  arrange- 
ment was  made  by  the  trustees 
without  any  reference  co  the  rate- 
payers,but  at  the  next  annual  school 
meeting,  at  which  the  applicant  was 
present,  the  matter  was  discussed, 
and  the  contrhCt  and  plans  for  the 
building  examined.  The  council 
subsequently,  on  the  requisition  of 
the  l^u^tees,  passed  a  by-law  to 
raise  a  sum  for  school  purposes, 
which  was  required  to  pay  the  in- 
terest of  these  debentures  and  re- 
deem one  of  them.  The  applicant 
moved  to  quash  this  by-law,  object- 
ing that  the  loan  ef?^;cted  by  the 
trustees  without  the  consent  of  the 
rate-payers  was  illegal  ;  but  it  ap- 
peared that  the  school-house  had 
been  finished  and  occupied,  many 
of  the  ratepayers  swore  that  they 
were  satisfied  with  what  had  been 
done,  and  the  affidavits  were  con- 
tradictory as  to  how  far  the  appli- 
cant had  acquiesced  in  the  proceed- 
ings. The  by-law  not  being  illegal 
on  the  face  of  it,  the  court  under 
these  circumstances  refused  to  in- 
terfere. 

Quaere,  whether  under  the  Con- 
sol.  Slats,  U.  C,  ch.  64,  sec. 
27,  sub-sec.  10,  and  sec.  34,  the 
concurrence  of  the  freeholders  and 
householders  required  to  enable  the 
trustees  to  call  upon  the  council  to 
levy  money  for  the  purchase  of  a 
school  site,  &c.,  can  be  expressed 
at  the  annual  school  meeting,  with- 
out notice  that  the  question  will 
then  be  brought  up.  In  the  matter 
of  Taher  and  the  Corporation  of  the 
Township  of  Scarborough,  549, 

See  Mandamus,  1. 

— - 

CONDITION. 
See  Covenant,  2. — Insurance,  1. 


CONDUCTOR. 
See  Railways  and  R.  W,  Cos.  1,  6. 

CONSIDERATION. 
See  Deed. — Equitable  Pleadings, 
1. — Principal  and  Surety,  1. 

CONSTABLE. 
See  False  Imprisonment. 

CONTRACT. 

See  Agreement. 

CONVEYANCE. 
See  Deiid. 


CORPORATIONS. 
See  Gas   Cobipanies.  —  Harbour 
Companies. — Municipal  Corpo- 
u  AT  ions. 

COSTS. 

Sale  of  goods — Action  for  deceit 
as  to  title — Right  to  recover  costs  of 
suit  brought  b^  purchaser  ]  —  Defen- 
dants sold  to  the  plaintitf  and  re- 
ceived the  purchase  money  for  some 
wheat,  which  they  represented  to 
be  their  own,  but  which  belonged 
to  one  B.,  who  obtained  it  from  the 
railwa}^  company  in  whose  cars  it 
was.  The  plaintiff  sued  the  com- 
pany for  delivering  it  to  B.,  and  the 
action  was  referred  and  decided 
against  him,  defendants  being  pre- 
sent at  the  arbitration,  but  it  was 
not  shewn  that  they  were  otherwise 
concerned  in  the  suit.  The  plain, 
tiff  then  sued  the  defendants  for  the 
deceit,  claiming  as  special  dam- 
ages the  costs  of  this  unsuccessful 
action.  Held,  that  such  costs  could 
not  be  recovered.  Merriit  v.  John 
Nenin  and  Feter  Nevin,  540. 

See  Attorney. —  Demurrer. — In- 
terpleader.—  Municipal  Cor- 
porations, 2. — Registrar. 
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COUNTY  COURT. 
See  Appeal,  2,  3  —-Mandamus,  3. 

COVENANT. 

Pleading — Set-off."]— The  declar- 
ation staled  that  by  indenture  one 
W.  G.  mortgaged  to  the  plaintiff 
and  two  others,  as  trustees  of  S.,  his 
unexpired  term  in  certain  lands,  to 
secure  the  payment  to  said  trustees 
of  £400,  and  interest,  which  he 
thereby  covenanted  to  pay  at  certain 
times  specified  ;  that  said  W.  G. 
also  by  indenture  mortgaged  said 
term  to  the  plaintiff,  to  secure  the 
payment  to  him  of  £226  7s.  6d.: 
that  under  a  power  of  sale  in  said 
last  mentioned  indenture  the  plain- 
tiff duly  sold  the  mortgaged  pre- 
mises to  defendant  at  the  follow- 
ing price — that  is  to  say,  that  de- 
fendant should  pay  the  mortgage  to 
said  trustees,  and  pay  ^150  to  the 
plaintiff:  that  the  plaintiff  there- 
upon, in  consideration  of  such  price 
to  be  paid,  assigned  said  premises 
to  defendant,  and  defendant  by  the 
indenture  of  assignment  covenant- 
ed with  the  plaintiff  to  perform  the 
covenants  in  the  mortgage  to  said 
trustees;  and  the  plaintiff  alleged 
that  defendant  had  not  paid  the 
price  so  to  be  paid  by  him  for  his 
purchase,  and  had  broken  his  cove- 
nant, in  this,  that  although  the  last 
instalment  of  the  mortgage  money 
payable  to  the  trustees  was  due  and 
unpaid,  yet  defendant  had  not  paid 
the  same.  Defendant  pleaded,  1. 
As  to  so  m.uch  of  the  declaration  as 
relates  to  the  price  or  sum  of  money 
to  be  paid  by  defendant  to  plaintiff, 
that  he  did  not  promise  as  alleged. 
4.  As  to  so  much  as  relates  to  said 
price,  a  set-off  for  moneys  due  by 
plaintiff  to  defendant.  5.  As  to  so 
much  as  relates  to  the  plaintiff's 
claim  in  respect  of  the  mortgage 
from  W.  G.  to  the  trustees,  a  simi- 
lar set-off.     Held,  on  demurrer, 


pleas  bad,  for  the  first  was  not  a 
denial  of  the  covenant  sued  upon, 
but  an  attempt  to  put  in  issue  its 
legal  effect:  the  fourth  and  fifth 
were  pleaded  to  a  cause  of  action 
not  advanced,  as  the  declaration 
was  for  the  non-payment  of  money 
to  the  trustees,  not  to  the  plaintiff; 
and  as  to  the  fifth  plea,  the  claim 
under  the  covenant  to  pay  the  trus- 
tees was  not  one  to  which  a  set-off 
could  be  pleaded.  Martinv.  Clark^ 
419. 

2.  Construction — Principal  and 
surety  —  Equitable  defence.]  —  The 
declaration  recited  that  the  Desjar- 
dins  Canal  Company  were  indebted 
to  the  plaintiffs  in  £13,000,  which 
they  had  agreed  to  pay  before  the 
1st  of  January,  1854:  that  by  the 
16  Vic,  ch.  54,  the  defendants 
w^ere  authorised  to  become  security 
to  the  plaintiffs  on  account  of  said 
company,  for  certain  improvements 
on  their  canal  to  the  extent  of 
£15,000;  and  that  after  such  sta- 
tute defendants  duly  covenanted 
with  the  plaintiffs  that  the  said 
company  should  pay  them  the  said 
sum  of  £13,000  and  interest,  on  or 
before  the  1st  of  January,  1851,  and 
that  in  default  thereof  defendants 
would  pay  the  same.  Defendants 
pleaded,  on  equitable  grounds. — 3. 
That  the  plaintiffs  had  agreed  to 
build  for  said  Canal  Company  a 
certain  bridge  over  a  channel  to  be 
cut  by  the  plaintiffs  to  their  canal, 
in  consideration  whereof  the  com- 
pany covenanted  to  pay  them  £13,- 
000  on  the  completion  of  said  work, 
vvhich  said  sum  and  the  said  chan- 
nel and  bridge  are  the  sum  and  the 
improvements  mentioned  in  the 
declaration  ;  that  defendants  in  pur- 
suance of  said  statute  entered  into 
the  covenant  declared  upon  as  se- 
curity for  the  payment  by  the 
Canal  Company  of  said  sum:  that 
the  said  agreement  of  the  plaintiffs 
is  subject  to  a  condition  precedent, 
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thai  the  work  should  be  approved 
of  by  the  engineers  of  the  plaintiffs 
and  the  Canal  Company,  &c.,  who 
should  report  when  the  same  were 
executed,  and  that  no  such  report 
was  made  before  this  suit.  4.  On 
equitable  grounds,  that  said  chan- 
nel and  bridge  were  not  completed 
before  this  suit.  The  plaintifl^s  re- 
plied, setting  out  the  agreement  in 
full,  by  which  it  appeared  that  the 
agreement  of  the  Canal  Company 
was  to  give  security  for  the  repay- 
ment of  the  money  advanced  by 
the  plaintiffs  "at  the  time  and  in 
manner  as  is  stated  in  such  se- 
curities." Held,  on  demurrer,  both 
pleas  bad,  as  shewing  no  equitable 
defence,  for  the  covenant  by  de- 
fendants was  absolute,  that  the 
Canal  Company  should  pay  on  a 
certain  day  ;  and  by  the  agreement 
the  money  was  to  be  paid  at  the 
time  mentioned  in  the  security,  not 
to  be  dependent  on  the  completion 
of  the  work.  The  Great  Western 
Railway  Co.  v.  The  Cnrporation  of 
the  Toicn  of  Dundas,  528. 
See  Agreement.— Mortgage,  1. — 
Principal  and  Surety,  1. 


COVENANTS  FOR  TITLE. 

An  assignee  of  part  of  the  land 
conveyed  by  a  deed  containing  a 
covenant  for  seisin  in  fee  may  sue 
upon  the  covenant  and  recover 
damages  in  proportion  to  his  inter- 
est.   Keyesv.  O^Brien,  12. 

COVENANT  TO  RENEW. 

Action  on,  in  lease — -Measure  of 
Damages.  ]  —  See  Landlord  and 
Tenant,  2. 

COVERTURE. 
See  Division  Court,  2. 

CRIMLNAL  LAW. 
1.  Breach  of  trust — Consol.  Stats. 


(7.,  ch.  92,  sec.  44 — Meaning  of  the 
word  ^' agents''^  in  that  clause.l — The 
indictment  charged  that  one  M.  en- 
trusted to  defendant,  then  being  an 
agent,  a  promissory  note  of  one  R., 
for  $200,  for  the  special  purpose  of 
receiving  £6  theieon  from  A.,  and 
that  defendant,  contrary  to  the  pur- 
pose for  which  said  note  was  en- 
trusted to  him,  did  unlawfully  nego- 
tiate and  convert  the  same  to  his 
own  use.  It  appeared  that  R.  had 
made  the  note  for  A's  accommoda- 
tion, and  A.  being  indebted  to  one 
C.  in  £6,  it  was  agreed  that  he 
should  deposit  this  note  with  M.  to 
secure  the  paympnt.  Defendant, 
by  C.'s  order,  got  the  note  from  M, 
on  condition  that  he  should  give  it 
up  to  A.  on  the  £6  being  paid.  A. 
afterwards  paid  this  sum  to  defen- 
dant, but  defendant  kept  the  note 
and  sued  R.  upon  it,  alleging  that 
he  was  entitled  to  do  so  by  some  ar- 
rangement with  R.,  which  the  jury 
found  was  not  the  case,  and  they 
convicted  defendant.  Held,  that 
the  conviction  could  not  be  sus- 
tained, for  defendant  was  not  an 
agent  within  the  meaning  of  the 
act,  which  refers  only  to  general 
agents  of  the  descriptions  specified  ; 
and  semhle,  that  upon  the  evidence 
he  was  not  M.'s  agent,  or  guilty  of 
any  breach  of  trust  towards  him. 
2  he  Queen  v.  Armstrong,  245. 

2.  Indictment  Forgery —  Order 
for 'payment  of  monei/.] — "Renfrew, 
June  18th,  1860.  Mr.  McKay 
Sir, — Would  you  be  good  enough 
as  for  to  let  me  have  the  loan  of 
len  dollars  for  one  week  or  so,  and 
send  it  by  the  bearer  immediately, 
and  much  oblige  your  most  humble 
servant,  (Signed)  I.  Almiras,P.P." 

Held,  not  an  order  for  the  pay- 
ment of  money,  within  the  Consol. 
Stat.  C,  ch.,  94.  Regina  v.  Reo- 
pelle,  260. 

3.  Extortion  hy  magistrates— Joint 
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offence.'] — Wheve  two  defendants  sat 
together  as  magistrates,  and  one  ex- 
acted a  sum  of  money  from  a  person 
charged  before  them  with  a  felony, 
the  other  not  dissenting,  HeJd,  that 
they  might  be  jointly  convicted. 
Held,  also,  not  indispensable  that 
the  indicment  should  charge  them 
with  having  acted  corruptly.  The 
Queen  v.  Tlsdale  and  Shaver^  272. 

4.  Indictment-—  Quarter  Sesdnm — - 
Jurisdict ion — •  Capital  offence.]-— Xi 
the  quarter  sessions  the  prisoner 
was  found  guilty  on  an  indictment 
charging  that  she,  on,  &c.,  in  and 
upon  one  B.,  in  the  peace  of  God 
and  of  our  lady  theClueen  then  be- 
ing, unlawfully  did  make  an  assault, 
and  him,  the  said  B.,  did  beat  and 
illtreat,  with  intent  him,  the  said 
B  ,  feloniously,  wilfully,  and  of  her 
malice  aforethought,  to  kill  and 
murder,  and  other  wrongs  to  the 
said  B.  then  did,  to  the  great  dam- 
age of  the  said  B.,  against  the  form 
of  the  statute  in  such  case  made 
and  provided, and  against  the  peace, 
&c.  A  count  was  added  for  com- 
mon assault.  The  evidence  shewed 
an  attempt  to  murder,  but  it  was 
moved  in  arrest  of  judgment  that, 
the  court  had  not  jurisdiction,  for 
that  it  Was  a  capital  crime,  under 
Consol.  Stats.  C,  ch.  91,  sec.  5. 
Hdd,  that  the  indictment  did  not 
charge  a  capital  offence  under  thai 
section,  nor  an  offence  against  any 
statute,  but  that  the  conviction 
might  be  sustained  as  for  an  assault 
at  common  law.  Regifia  v.  Mc- 
Edoi/,  344. 

See  Extradition — Mandamus,  2. 


CUSTOMS. 

1.  CiUectors  of  custom^i  ■— Sureti/ 
hand —  Travf^fer  collector  to  differ- 
ent ports — Effect  of  on  liability/  ofsur- 
ety — -Pleadin'j.'] — Set.  fa.  on  a  bond 
given  by  defendant  as  surety  for 


one  A.,  collector  of  customs.  Defen- 
dant pleaded  that  A.  was  appointed 
a  collector  of  customs  in  Upper 
Canada,  and  was  so  appointed  as 
collector  at  the  portof  B.,  and  to  no 
other  office;  that  under  the  statute 
he  was  required  to  enter  into  a  bond 
with  sureties  for  the  due  performance 
of  said  office,  and  thereupon  the 
defendant  executed  a  bond  in  refer- 
ence thereto,  as  follows: — setting 
out  the  bond  at  length.  It  recited 
that  A.  had  been  appointed  to  the 
office  or  employment  of  a  collector 
in  her  Majesty's  customs,  and  the 
condition  was  that  so  long  as  he 
should  hold  such  office  he  should 
pay  over  all  moneys  received  by 
virtue  thereof.  Defendant  then 
alleged  that  the  bond  was  executed 
in  reference  losaid  office  of  collector 
at  B.,  and  not  in  respect  of  any 
other  office  or  employment,  and  that 
A.,  while  he  held  said  office,  per- 
formed the  duties  and  paid  overall 
moneys  received  by  virtue  thereof ; 
that  afterwards  he  resigned  said 
office,  and  was  without  defendant's 
knowledge  or  consent  appointed 
collector  for  the  port  of  N.,  and  sub- 
sequently for  the  port  of  R.,  at  both 
of  which  places  the  moneysreceived 
were  more,  and  the  duties  heavier, 
than  at  B.;  ar^d  that  if  any  breach 
of  duty  occurred  on  his  part  it  was 
in  respect  of  those  offices,  and  not 
of  his  office  at  B.  aforesaid.  The 
plaintiff  replied  that  collectors  of 
customs  were  and  are  appointed 
generally,  and  not  to  any  particular 
place,  so  that  they  may  be  transfer- 
red as  the  service  requin^s  :  that  A. 
was  so  appointed  generally,  and  the 
bond  given  in  res|>ect  to  such  ap- 
pointment;  that  as  such  collector 
he  was,  without  any  resignation, 
transferred  respectively  from  B.  to 
X.,  and  from  thence  to  II.,  at  which 
last  mentioned  port  the  breach  ot 
duly  sued  for  occurred — without 
this,  that  he  was  at  the  time  of 
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giving  said  bond  appointed  collec- 
tor at  B.,and  not  to  any  oilier  office, 
and  afterwards  resigned  said  office. 
IJe'djOn  demurrer  to  ihe  replication, 
plea  bad,  for  setting  up  as  a  defence 
that  the  bond  was  given  in  respect 
to  the  office  of  collector  at  B.  only, 
when,  as  set  out  in  the  plea,  it  was 
clearly  not  so,  but  as  collector  gene- 
rally; replication  good. 

Althetrial,  upon  issuetaken  on  the 
replication.  A. 's  commission  was  put 
in,  dated  the  28lh  of  May,  1^50,  ap- 
pointing hini  "a  collector  of  her 
Majesty's  customs  in  the  province 
of  Canada,"and  a  lettcrto  tiie  defen- 
dant from  the  customs  department, 
of  the  14ihofMay,  informing  him 
that  he  had  been  appointed  collec- 
tor of  customs  at  the  port  of  Bruce, 
and  requiring  him  to  furnish  sure- 
ties. The  bond  was  dated  the  Kith 
of  May.  The  removal  of  A.  to  the 
ports  mentioned  in  the  plea  was 
proved,  and  that  he  vvas  in  default 
at  R.,  from  whence  he  absconded. 
Held,  that  the  defendant  was  liable 
for  such  default.  Regina  v.  Miller, 
485. 

2.  Sale  of  goods — Attempt  to  de- 
fraud customs — Compliciti/  of  d(fen' 
fAm/s—SeZ-o/".]  —  Plaintiffs  had  been 
in  the  habit  of  selling  oil  to  defen- 
dants, the  terms  being  payment 
on  delivery  free  on  board  at  8t. 
John's,  New  Brunswick,  and  double 
invoices  had  been  frequently  sent 
by  them,  one  giving  the  real  celling 
price  and  the  other  less.  It  was 
not  clear  whether  this  was  done  at 
defendants'  request  or  not,  but  they 
had  writfer.  to  the  plaintiffs  on  one 
occasion,  in  giving  an  order,  lO  "send 
invoices  as  before."  In  an  action 
for  the  price  of  certain  oil  defen- 
danisendeavoured  toset  of}  the  value 
of  eight  barrels  which  they  had  pre- 
viously ordered  and  paid  for,  but 
never  received.  It  appeared  that 
when  shipping  this  lot  the  plain- 
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tiffs'  agent  wrote  to  defendants  "re« 
commending"  ihem,  in  order  to 
•'lessen  the  expenses, and  especially 
in  ihe  duty,"  to  send  the  bill  of 
lading  to  the  plaintifla'  friends,  R. 
&  S.,  at  Portland,  with  instructions 
to  include  it  in  the  bond  and  entry 
with  the  other  lots  sent  to  Messrs. 
J.  T.  &  Co.,  at  Montreal,  forward- 
ing agents,  to  pay  the  duties  and 
forward  to  them.  Plaintiffs  accord- 
ingly wrote  to  R.  &  S.  to  do  so.  and 
this  with  the  other  lots  consigned  to 
R.  &  S.  were  entered  upon  an  in- 
voice of  the  whole  furnislie.i  by  the 
plaintiffs  under  the  selling  price, 
and  seized  by  the  collector  at  Mon- 
treal. The  jury  were  directed  that 
if  the  eight  barrels  were  under- 
valued by  the  plaintiffs  without  de- 
fendants' privity  or  consent,  in  order 
to  defraud  the  customs,  the  defen- 
dants might  set  off  the  price  which 
they  had  paid  for  them,  but  that  if 
defendants  were  concerned  in  the 
fraud  they  could  not.  Held,  that 
the  direction  was  right,  and  the  evi- 
dence warranted  a  verdict  for  the 
plaintiffs.  The  New  Brunsidck  Oil 
Works  V.  Parsons  et  al.,  531. 


DAMAGES, 

Mode  of  estimating  in  cfower.]— 
See  Dower,  2. 

On  Covenant  to  reneiu  /??  lease.\-^ 
See  Landlord  and  Tenant,  2. 

Excpssive  damages  —  New  trial 
granted.]  — See  iNew  Trial,  1. 

In  an  action  against  registrar  for 
omission  of  mortgage  in  certifaate.^ — 
See  Registrar. 

See  Costs.— Covenants  for  Title. 

DEATH. 

Of  sheriff  —Right  of  his  successor  to 
assign  bond  to  the  limits.]-^ See  BoxND 
TO  THE  Limits. 

See  Seduction. 
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DECEIT. 

Sale  of  goods — Action  for  deceit  as 
to  title — Ri(/ht  to  recover  costs  of  suit 
Iroujht  bj/  jpurchaser.']  —  See  Costs. 


DEED. 


Cow^frucfion —  Filling  up  blanks — 
Cousiderafion  —  Effect  of  becoming  a 
???(«.] — The  Crown,  in  1798,  grant- 
ed 5000  acres,  including  th*^  land 
in  question,  to  John  and  Elizabeth 
Hay  and  three  others,  children  of 
the  late  Governor  Uay.  In  1800 
Elizabeth  became  a  nun  in  Mon- 
treal, by  which,  according  to  the 
Jaw  of  Lower  Canada,  she  became 
civilly  dead  as  regarded  her  pro- 
perty, and  she  afterwards  died  there 
in  1838.  In  181)4  John  Hay  con- 
veyed "all  his ^/?>z^w/i  part  or  share" 
of  the  lands  mentioned  in  the  above 
patent,  "containing  in  all  five  thou- 
sand acres,"  to  his  broiher-in-law 
M.,  the  husband  of  one  of  the  pa= 
tentees.  This  deed  was  executed 
in  Indiana,  and  was  expressed  to 
be  in  consideration  of  natural  Jove 
and  affection,  and  of  one  dollar  paid. 
When  executed,  the  words  "fourth" 
and  "five  tJiousand"  were  omitted, 
but  attached  to  the  deed  was  a  let- 
ter of  the  same  date,  signed  by  the 
grantor,  and  addressed  to  M.,  in 
which  he  mentioned  these  blanks 
and  told  M.  to  fill  them  up  accord- 
ing to  tlie  fact;  adding  in  a  post- 
er! pt,  that  if  any  errors  should  he 
found  in  the  deed  he  authorised  M. 
10  rectify  them,  and  that  such  cor- 
rections should  be  valid  as  if  he  had 
nriade  thern  himself.  The  words 
"fourth"  and  "five  thousand"  were 
inserted  after  M.  received  the  deed 
in  Lower  Canada.  On  the  19tJi  of 
January,  1805,  M.  and  his  wife 
Agatha,  and  John  Hay,  by  deed  re- 
cititig  the  patent,  conveyed  to  R. 
and  D.  2000  acres,  parcel  of  the 
5000  acres  granted,  "bei&g  tlie  un- 


divided part  and  portion  of  the  said 
5000  acres  belonging,  under  and  by 
virtue  of  the  said  letters  patent,  to 
John  Hay  and  Agatha  M."  This 
deed  was  executed  by  M.  and  his 
wife,  and  by  John  Hay  by  Jiis  at- 
torney M.,  but  there  was  no  evi- 
dence of  any  power  of  attorney  to 
M.  On  the  same  day,  all  the  pa- 
tentees except  Elizabeth  conveyed 
to  R.  and  D.  her  share,  assuming 
that  it  had  vested  in  them  by  her 
becoming  a  nun.  The  plaintiff 
claimed  under  these  conveyances 
—defendant  under  a  deed  from  the 
heir-at-law  of  John  Hay.  Ht^ld^  1. 
That  by  the  deed  of  1804,  John 
Hay's  share  passed  to  M.,  the  con- 
sideration being  sufiicient,  and  the 
insertion  of  the  words  mentioned 
not  being  fatal  under  the  circum- 
stances 2.  That  the  conveyance 
of  1805  passed  liis  share  as  belong- 
ing to  M.,  thousfh  the  execution  by 
M.,  as  his  attorney,  could  have  no 
effect  for  want  of  authority.  3. 
That  Elizabeth  clearly  had  not  lost 
her  share  by  our  latv,  by  becoming 
a  nun.  The  plaintiff  was  therefore 
held  entitled  to  a  verdict  for  one- 
fifth  and  the  defendant  for  the  other. 
Sir  Charles  James  Stuart,  Baronit, 
V.  Preniiss  et  al.,  518. 
See  Ejectment,  2;  Estoppel,  2. 

DEFAMATION, 
See  Libel  and  Slander. 


DELAY. 

See  Appeal,  2,  8— DemurreRc 


DEMURRER. 

Demurrer  to  plea — Judgment  on 
demurrer — Application  to  withdraw^ 
demurrer  andrepl//.]  —  An  action  for 
maliciously  causing  a  steamboat  of 
one  T.  to  be  attached,  was  brought 
to  trial,  and  resulted  in  a  verdict  for 
the  plaintiffs,  which  was  set  aside 
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and  a  new  trial  granted.  Before 
the  second  trial  defendant  obtained 
leave  to  plead  that  his  suit  had  been 
appealed,  and  was  therefore  unde- 
termined when  this  action  com- 
menced, and  this  plea  upon  demur- 
rer was  held  good.  A  year  after- 
wards, the  new  trial  not  having 
taken  place,  the  plaintiffs  applied 
to  rescind  the  order  allowing  the 
plea,  or  to  withdraw  the  demurrer 
and  reply  matter  which  had  arisen 
since  the  plea,  on  atfidavit  shewing 
that  the  defendant's  appeal  had 
since  been  dismissed,  and  that  he 
resided  out  of  the  jurisdiction,  so 
that  if  compelled  to  bring  a  new  ac- 
tion the  plaintiffs  might  lose  the 
costs  incurred.  Judgment  had  not 
been  entered  on  the  demurrer.  The 
court  allowed  the  plaintiffs  to  with- 
draw the  demurrer  and  reply,  on 
payment  of  costs,  without  sanction- 
ing any  particular  replication. 
Griffith  et  al.,  Executors  of  Thompson^ 
V.  Ward,  83, 


DESCRIPTION  OF  GOODS, 

In  an  assignment  the  goods  were 
described  as  "  all  the  household  fur- 
niture, goods,  chattels,  and  effects, 
belonging  to  and  being  in  the  dwel- 
ling house  of  the  said  Burrowes 
and  which  are  enumerated  and  set 
forth  in  the  second  schedule  here- 
unto annexed  ;  and  also  the  stock 
in  trade,  implements  of  business, 
and  machinery  in  the  said  schedule 
enumerated  and  set  forth,"  In  the 
margin  of  the  schedule  diff'vjrent  lo- 
calities were  mentioned,  and  oppo- 
site to  them  the  goods  specified,  the 
articles  in  question  being  as  fol- 
lows: stable  and  coach  house — 
three  horses,  three  sets  of  harness, 
one  straw-cutter,  one  cow,  one  cut- 
ter, two  buggies,  &c.  Lumber, 
yard — two  waggons,  one  pair  of 
bob-sleighs,  four  wheel-barrows, 
tressels  and  scaffolding,  old  lumber^ 


&c.,  two  tJiousand  feet  of  oak  and 
hardwood  planJc  and  boards,  sixt^ 
thousand  Jeet  of  prime  assorted  sizes^ 
f'lvo  thouHind  feet  of  Jiooriug,  one  pair 
of  timber  wheels,  one  hand  cart,  two 
yard  dogs,  cut  stone.  Held,  that  the 
articles  in  italics  were  sufficiently 
described,  and  passed  as  stock  in 
trade,  and  that  the  description  as  tp 
I  he  others  was  insufficient.  IlaW' 
orth  et  al.  v.  Fletcher,  278. 

See  Sale  of  Goods,  1. 

DESCRIPTION  OF  LAND. 

Deed —  Construction  of  —  Descrip" 
tion  of  Itirid.'] — The  mortgage  un- 
der which  the  defendants  claimed 
described  the  land  as  all  those  cer- 
tain parcels  or  tracts'of  land  situate 
in  the  township  of  N.,  containing 
by  admeasurement  2^  acres  more 
or  less,  being  composed  of  part  of 
lot  No.  23,  in  the  5ih  concession  of 
the  said  township  of.N.,  particu- 
larly described  in  the  deed  of  con- 
veyance thereof  made  between, &c. 
This  deed  referred  to  was  for  2^ 
acres,  part  of  lot  23,  in  the  4th  con- 
cession, and  of  lot  23  in  the  5ih 
concession,  describing  the  part  in 
each  concession  separately  by 
metes  and  bounds,  that  in  the  5th 
containing  less  than  half  an  acre. 
Held,  that  the  mortgage  could  noE 
he  taken  to  include  more  than  the 
land  in  the  fifth  concession.  /It- 
rie  V,  Wright  et  al.,  644. 

DEVISE, 
See  Bills  of  Exchange  and  Pro- 
missory Notes,  I.  Mortgage,  L 
—  «■ — 

DISTRESS. 
See  Landlord  and  TenanTj  3„ 

DIVISION  COURTS. 
See  Set-off, 
1.  Division  court  execution — Sale 
of  chattels  real — ConsoL  Slats,  U.  C, 
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cTi,  19.] — A  term  for  years  in  land 
Cannot  be  sold  under  an  execution 
from  llie  division  court,  but  only 
such  things  as  can  be  delivered 
over  to  the  purchaser,  or  such  se- 
curities as  the  Consol.  Stats.  U.  C, 
eh.  19,  sec.  151,  expressly  autlio- 
rises  the  seizure  of.  Duggan  v. 
Kitson,  316. 

2.  Frolii bi tinii. 1^— Held,  i\\diX  under 
the  facts  stated  in  this  case  noground 
was  shewn  for  a  prohibition  to  the 
division  court:  that  the  suit  was 
clearly  within  their  jurisdiction  ; 
and  that  the  defence  of  coverture 
should  have  been  set  up  in  the 
court  below.     Read  v  Wedge,  456. 

See  Set-off. 

DOWER. 

1.  Evidence  of  seisin — Estoppel.'] 
—In  an  action  of  dower  by  the 
widow  of  M.,  it  appeared  that  a  pa- 
lent  for  the  land  issued  to  one  K., 
and  a  witness  was  called,  who  proved 
thai  he  was  one  of  the  subscribing 
witnesses  to  K.'s  will,  but  the  will 
was  not  produced,  and  no  evidence 
of  Its  contents  given.  It  was  proved, 
however,  that  B.,  the  person  from 
whom  defendants  purchased,  de- 
rived title  through  P.,  who  had  held 
a  bond  for  a  deed  from  the  patentee, 
and  that  P.  before  he  sold  to  B.  took 
a  quit  claim  from  M,  of  all  his  in- 
terest in  the  land,  executed  by  M. 
only,  in  which  it  was  stated  that  the 
land  "was  devised  by  will  to  the 
said  M.  by  K.,  the  original  grantee 
of  the  Crown."  Held,  that  no  es- 
toppel arose  upon  this  deed,  and 
that  there  was  no  proof  of  seisin  in 
M.  Minaker  v.  Hawhim.  Minaker 
V.  Ashe,  20. 

2.  Conveyance  and  mortgage  hachon 
same  day  for  purchase  money— Im- 
2mn:ement8  since  hmband^s  death — 
Mode  of  esiimating  damages  and  year. 


Ty  allowance.']'— A.,  conveyed  land  to 
B.  in  lh'33,  and  on  the  same  day 
took  I  ack  a  mortgage  for  the  whole 
purchase  money.  B.  paid  nothing 
either  for  principal  or  interest,  and 
in  1840  re-conveved  absolutely  to 
A.,  the  land  being  then  vacant  His 
wife  did  not  join  in  either  the  mort- 
gageorre  conveyance,  and  eighteen 
years  after  his  death  brought  an  ac- 
tion for  her  dower  against  the  ten- 
ant, who  had  purciiased  from  A. 
soon  after  he  received  the  re-con- 
veynnce,  and  had  erected  valuable 
buildings.  It  was  agreed  that  if 
entitled  to  dower  she  should  be  paid 
a  yearly  compensation  in  money,  to 
be  determined  according  to  the  de- 
cision of  the  court.  Held,  following 
Potts  V.  Meyers,  14  U.  C.  R.  499, 
that  the  widow  was  entitled  to 
dower.  Held,  also,  that  the  damages, 
to  which  she  was  entitled  only  from 
the  time  of  demand  made,  should 
be  calculated  upon  the  average 
value  of  the  land  during  that  period, 
irrespective  of  improvements  made 
by  the  tenant ;  and  that  the  allow- 
ance to  be  paid  to  her  should  be 
estimated  upon  a  computation  of 
one-third  of  the  occupation  value  of 
the  ground  only,  without  the  build- 
ings.   A^orton  V.  Smith,  213. 

[This  case  has  since  been  affirm- 
ed on  appeal.  See7U.G.L.J.268.] 

EJECTMENT. 

1.  Bond,  construction  of- — Unsatis- 
fed  mortgage.] — M .,  bei  ng  the  owner 
of  the  land  in  question,  executed  a 
bond  to  defendant,  reciting  that  de- 
fendant was  to  reside  with  him  and 
work  the  farm  in  common  for  their 
mutual  advantage  ;  that  it  had  been 
agreed  that  after  M.'s  death  it  should 
become  defendant's,  and  to  secure 
this  M.  had  that  day  made  his 
will  leaving  it  to  him  ;  and  the  con- 
dition was,  that  if  defendant  should 
use  all  diligence  and  economy  in 


DIGEST  OP  CASES. 


6T9 


working-  and  improving"  the  farm, 
and  observe  all  esieem  and  regard 
to  M.  during  his  life,  M.  should  not 
execute  any  other  will,  nor  dispose 
of  nor  encumber  the  laud.  After- 
wards they  disagreed,  and  M.  con- 
veyed the  land  to  the  plaintiff,  who 
brought  ejectment,  after  having  de 
mantled  possession.  77eV/,  ihat  he 
was  entitled  to  recover,  as  the  bond 
save  defendant  no  legal  rio:hl  t() 
possession.  Ilf^hl,  also  that  an  un- 
satisfied mortgage  executed  by  M. 
before  the  bond,  and  put  in  by  de- 
fendant, w;!s  clearly  no  bar  to  the 
plaintiff's  recovery.  McDonald  v. 
Murjjhi/,  855. 

2.  Notice  under  ConsnL  Sfafs.  U. 
C.,ch,'il,  sec.  17 — Estoppel.'] — In  an 
action  of  ejectment  the  plaintiff 
proved  a  paper  tiile,  but  tlie  grant 
from  the  Crown  did  not  issue  until 
1826,  and  the  deed  from  the  grantee 
was  executed  in  1824.  This  deed 
was  lest,  and  the  memorial  of  it  pro- 
duced as  secondary  evidence  shew- 
ed it  to  have  been  aa  ordinary  con- 
veyance in  fee,  but  did  not  shew 
what  covenants  it  contained.  The 
plaintiff  gave  a  notice  under  Consol. 
Slats.  U.  C,  ch.  27,  sec.  17,  and 
defendants  shewed  no  title.  Held, 
that  the  deed  by  the  patentee  should 
be  presumed  to  have  been  one  which 
would  operate  by  estoppel,  and 
that  the  statute  applied.  Armstrong 
V.  Little  and  Hou^Xon,  425, 

3.  Several  plaintiffs  Proof  of 
title.'] —  In  ejectment  where  there 
are  several  plaintiffs  claiming  each 
an  undivided  interest,  it  is  not 
necessary  that  they  should  prove 
a  joint  title,  or  any  privity  between 
them,  but  they  may  maintain  a  joint 
action  upon  separate  titles.  Brad- 
let/  and  Rome  v.  Terrij^  563. 

See  Agreement,!. —  Forfeited 
Estates. — Landlord  and  Ten- 
ant, 1,  4. 


EaUITABLE  PLEADINGS. 

\.  Bond  for  purchase  monei/  of 
land — Equitable  plea,  want  of  title — 
Total  failure  of  consideration  not 
ahewn.] — To  an  action  of  debt  on 
bond  for  the  payment  of  £351)  and 
interest,  by  instalments,  defendant 
pleaded,  as  an  equitable  defence, 
that  the  bond  was  given  for  the  pur- 
cliase  money  of  a  lease,  which  the 
plaintiff  then  held  of  a  certain  lot, 
and  on  condition  that  she  should 
also  procure  from  the  rector  of  S.  a 
lease  of  a  certain  other  lot  and  as-  « 
sign  It  to  defendant;  and  that  the 
plaintiff'  had  no  term  or  interest  in 
either  lot.  Held,  that  the  plea  was 
bad  fo'-  not  averring  that  defendant 
had  not  gone  into  possession  under 
his  purchase,  and  therefore  not 
shewing  a  total  failure  of  cot  sidera* 
tion.  The  plaintiff',  however,  did 
not  demur,  but  took  issue,  and  upon 
the  evidence  obtained  a  verdict, 
which  the  court  refused  to  disturb. 
Carlisle  v.  Hoshel,  199. 

2.  Action  for  land  sold— Plea,  pay- 
ment— Equitable  replication.'] — To  a 
declaration  on  the  common  count 
for  land  sold,  defendant  pleaded 
payment,  and  the  plaintiff  replied 
on  equitable  grounds,  as  to  £316, 
part  of  the  money  claimed,  that  the 
cause  of  action  was  for  land  con- 
veyed by  the  plaintiff  to  defendant 
by  a  certain  indenture,  in  considera- 
tion of  £930,  the  receipt  v  hereof 
was  then  acknowledged  ;  that  not- 
withstanding said  acknowledgment 
the  defendant  had  not  paid  the  sum 
of  £316,  but  the  same  remained 
due,  and  defendant  since  the  date 
of  this  indenture  had  always  been 
in  possession  of  the  land.  Held, 
on  ciem-urrer,  a  bad  replication,  as 
shewing  ihe  plaintiff 's  right  to  be 
an  equitable  one  only.  Shaio  v, 
Ro^s,  262. 

See  Covenant,  2. — Mortage,  %  3. 
Principal  and  Surety,  1. 
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EaUITY  OP  REDEMPTION. 

Sale  of  under  execution, '\  —  See 
Mortgage,  2. — Shipping. 


ESCAPE. 

Action  for  escape — Limitation—' 
Pleadin (J. l^-'To  a  declaration  against 
a  sheriff  tor  an  escape  from  arrest 
under  a  capias^,  defendant  pleaded, 
1.  That  the  action  did  not  accrue 
within  two  years.  2.  That  the 
plaintiffdid  not  declare  in  the  cause 
-  in  which  the  arrest  was  made  within 
one  year,  and  did  not  prosecute  said 
suit.  HeUU  on  demurrer,  both  pleas 
bad*    Wilson  v.  Mimro,  Sheriff,  18. 


ESTOPPEL. 

1.  Interpleader. ']-^W here  in  an 
interpleader  issue  (the  execution 
creditor  being  defendant)  it  appear- 
ed that  the  plaintiff  had  taken  a  bill 
of  sale  of  the  goods  in  question  from 
the  execution  debtor  while  the  fi 
Ja.  was  in  the  sheriff"'s  hands: 
Held,  that  he  was  not  thereby  estop- 
ped from  denying  the  debtor's  title, 
this  action  not  being  upon  the  deed, 
and  between  other  parties.  Macau- 
lay  V.  Marshall,  273. 

2.  Deed  — -  Receipt  for  purchase 
money  —  Effect  of— Pleading ^—^o 
an  action  on  the  common  count  for 
land  sold  and  conveyed,  defendant 
pleaded  never  indebted  and  pay- 
ment, and  at  the  trial  he  produced 
the  conveyance  to  him,  in  which 
the  receipt  of  the  purchase  money 
was  acknowledged.  Held,  conclu» 
sive  evidence  under  the  plea  of  pay- 
ment, and  that  it  was  unnecessary 
to  plead  the  estoppel  specially. 
K^tchum  V.  Smith  et  al  ,ZV^. 

See  Common  Schools,  2. — Dower, 
1. — Ejectment,  2. — Equitable 

Pleadings,    2.  Interest — 

Landlord  and  Tenant,  1. — 
Principal  and  Surety,  1. 


EVIDENCE. 

Heathen  witness  —  Admissibility. 
— On  a  trial  for  murder  an  Indian 
witness  was  offered,  and  on  his  ex- 
amination by  the  judge  it  appeared 
that  he  was  not  a  christian,  and  had 
no  knowledge  of  any  ceremony  in 
use  among  his  tribe  binding  a  per- 
son to  speak  the  truth.  It  appeared 
however  that  he  had  a  full  sense  of 
the  obligation  to  do  so,  and  that  be 
and  his  tribe  believed  in  a  future 
state,  and  in  a  Supreme  Being  who 
created  all  things,  and  in  a  fixture 
state  of  rewards  or  punishment  ac- 
cording to  their  conduct  in  this  life. 
He  was  then  sworn  in  the  ordinary 
way.  Mdd,  that  his  evidence  was 
admissible.  Eegiria  v.  Fah-Mah- 
Gay,  195. 

See  Agreement,  1.-— Attorney.— 
Bills  of  Exchange  and  Promis- 
sory Notes,  1,  3. — Commission 
to  examine  witnesses  Cus- 
toms, 2. — Ejectment.  —  Estop- 
pel.— False  Imprisonment,  2,  3. 
— Guarantee.  —  Landlord  and 
Tenant,  1,  3.— Municipal  Cor- 
P0RATi0Ns,2.-— Offices  (sale  of). 
' — Principal  amd  Surety,  1,2. 

EXCHANGE  ON  NEW  YORK. 

Note  payable  with  exchange  on  New 
York,  not  a  w)te.~\—See  Bills  of  Ex- 
change AND  Promissory  Notes,  6. 

EXECUTION. 

See  Division  Court,  L— Mortgage, 
1.—- Sale  of  goods,  L— Shipping. 

EXECUTORS. 

See  Administrators— Bills  of  Ex- 
change AND  Promissory  Notes, 
3. — Lien. — Mortgage,  1. 

EXTORTION. 
See  Criminal  Law,  3. 
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EXTRADITION. 

Murder  committed  hy  a  slave 
to  prevent  capture — Ashlmrton  treaty 
—  Consol  Stats.  C,  89.]  —  A 
being  a  sidve  in  the  slate  of 
Missouri,  belonging  to  one  M., 
had  left  his  owner's  house  with  the 
intention  of  escaping.  Being  about 
thirty  miles  from  his  home  he  met 
with  D.,  a  planter,  working  in  the 
field  with  his  negroes,  ^vho  told  A. 
that  as  he  had  not  a  pass  he  could 
not  allow  him  to  proceed,  but  that 
he  must  remain  until  after  dinner, 
when  he,  U.,  would  go  with  him  to 
the  adjoining  plantation,  where  A. 
had  told  him  that  he  was' going. 
As  they  were  walking  towards  D.'s 
house,  A.  ran  off,  and  D.  ordered  his 
slaves,  four  in  number,  to  take  him. 
During  the  pursuit  D.,  who  had 
only  a  small  stick  in  his  hand,  met 
A.,  and  was  about  to  take  hold  of 
him,  when  A.  stabbed  him  with  a 
knife,  and  as  D,  turned  and  fell  he 
slabbed  him  again.  D.  soon  after- 
wards died  of  his  wounds.  By  the 
law  of  Missouri  any  person  may 
apprehend  a  negro  suspected  of 
being  a  runa-vay  slave,  and  take 
him  before  a  justice  of  the  peace; 
any  slave  found  more  than  twenty 
miles  from  his  home  is  declared  a 
runaway,  and  a  reward  is  given  to 
whoever  shall  apprehend  and  return 
him  to  his  master.  A.  having  made 
his  escape  to  this  province  was  ar- 
rested here  upon  a  charge  of  mur- 
der, and  the  justice  before  whom  he 
was  brought  having  committed  him 
he  was  brought  up  in  this  court 
fon  a  habeas  corpus^  and  the  evidence 
"  returned  under  a  certiorari.  It  was 
contended  that  as  A.  acted  only  in 
defence  of  his  liberty,  there  was  no 
evidence  upon  which  to  found  a 
charge  of  murder  if  the  alleged  of- 
fence had  been  committed  here,and 
that  he  could  not  be  demanded  by 
the  treaty*    Heldy  that  under  the 


Ashburton  treaty,  and  our  statute 
for  giving  effect  to  it,  Consol.  Slat. 
C,  ch.  89,  the  prisoner  was  liable 
to  be  sjrrendered.  McLean,  J.,  dis- 
senting, and  holding  that  the  infor- 
mation, warrant  of  commitment, 
and  evidence  (to  which  no  objec- 
tion was  taken  on  argument)  were 
insufficient :  that  if  the  charge  nad 
been  clearly  made  out  the  case  was 
not  within  the  treaty  ;  and  lhat  the 
prisoner  therefore  was  entitled  to 
his  discharge.  In  the  matter  of 
John  Anderson,  committed  under  the 
extradiivm  treaty  with  the  United 
States,  124. 


FALSE  IMPRISONMENT. 

1.  Jus'ijication  hy  peace  officer, 
under  charge  of  felony — Fieadiiu/.']  — 
To  a  declaration  for  imprisoning 
the  plaintiff,  defendant  pleaded,  that 
at  the  time  of  making  the  arrest 
he  was  a. peace  officer  for  the 
county,  and  as  such  was  informed 
that  the  plaintiff  had  committed  a 
felony,  and  was  then  a  fugitive  from 
justice  on  account  thereof ;  lhat, 
as  he  lawfully  might,  he  arrested 
the  plaintiff,  and  immediately  caus- 
ed him  to  be  brought  before  the 
nearest  justice  of  the  peace  to  an- 
swer the  said  felony,  and  that  the 
plaintiff  was  detained  in  the  police 
station  by  said  magistrate,  which 
is  the  trespass  complained  of.  Held, 
on  demurrer,  plea  good.  Rogers 
VanValkenhurgh,  218. 

2.  Defendant  not  properly  appoint- 
ed constable— Failure  to  prove  justi- 
fication— Plaintiff  guilty  of  fraud, 
and  defendant'' s  conduct  bond  fide — 
Verdict  for  defendant  —  New  trial 

re/wseo?.]— See  the  pleadings,  ante, 
page  218.  At  the  trial  it  appeared 
that  the  plaintiff  had  committed  a 
gross  fraud  in  the  city  of  Detroit, 
in  the  United  States  :  ihat  the  de- 
fendant having  received  a  telegram 
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from  a  public  officer  there,  arrested 
him  in  this  province,  and  took  him 
to  ihe  police  station  in  London  ;  and 
that  after  three  days'  detention  he 
was  discharged,  on  the  ground  that 
tlie  ofTenco  was  not  within  the  Ash- 
hurton  Treaty.  The  d^'fendant  had 
been  chief  of  police  in  London,  and 
afterwards  appointed,  from  year  to 
year,  constable  for  the  county.  He 
liad  acted  for  the  present  year,  and 
there  was  some  evidence  of  his 
having  been  sworn  in,  but  his  na.iie 
was  not  upon  the  list  of  the  clerk 
of  the  peace  of  those  appointed  for 
that  year.  The  jury  were  lold  that 
defendant  having  no  warrant,  and 
not  being  a  peace  officer  at  the  lime, 
the  arrest  was  noi  strictly  legal,  and 
the  plaintiff  therefore  entitled  to 
recover.  They  found,  however,  for 
defendant,  and  the  court  refused  to 
disturb  the  verdict.  Rogers  v.yan- 
Valkenhurgh,  220. 

3.  False  imprisonment  — ■  Evidence 
of  arrest — Lunhilitij  of  majistrate.] — 
In  an  action  for  false  imprisonment, 
it  appeared  that  the  defendant,  as  a 
justice,  issued  a  warrant  against 
the  plaintiff,  upon  a  complaint  for 
detaining  the  clothes  o(  one  K.: 
that  the  plaintiff^,  on  being  told  by 
the  constable  that  he  had  the  war- 
rant, went  alone  to  defendant,  heard 
the  evidence,  was  allowed  to  go 
away  without  giving  bail,  and  re- 
turned the  next  day,  when  he  was 
discharged.  Held,  that  no  impris- 
onment was  proved,  and  that  defen- 
dant having  jurisdiction  over  the 
subject  matter  of  the  complaint,  was 
not  liable  in  trespass,  even  if  the 
information  were  sufficient  in  point 
of  form.  Tliurpe  v.  Oliver^  204. 
See  Railways  and  R.  W.  Cos.  6. 

FOREIGN^LAW. 
See  Bills  of  Exchange  and  Pro- 
missory Notes,  2. — Extradi- 

TIOiN. — IjNSURAJSCE,  2. 


FORFEITED  ESTATES. 

Ejectment — ■  Forfeited  estat'is — 54 
Geo.  111.^  ch.  9  ;  '59  Geo.  Ill,  ch. 
12 — Construction  of— Right  of  alien 
to  devis!?,]~The  54  Geo.  Ill,,  ch.  9, 
enacts  that  all  persons  seised  of 
land  in  this  province,  who  had 
withdrawn  into  the  United  Stales 
since  the  1st  of  July,  1812,  without 
license,  or  shall  do  so  during  the 
war,  shall  be  considered  aliens  born, 
and  incapable  of  holding  land  with- 
in the  province.  The  Governor, 
&c.,  is  to  authorise  persons  in  the 
several  districts  of  the  province  to 
enquire  and  return  by  inquisition 
to  the  Court  of  King's  Bench  the 
names  of  such  persons  seised  of  land 
in  the  respective  districts,  and  after 
such  finding  it  is  enacted  that  the 
lands  found  to  hav^e  been  theirs  shall 
vest  in  His  Majesty :  provided, 
that  nothing  therein  shall  prevent 
persons  interested  from  traversing 
the  inquisition  within  one  year 
after  the  finding,  or  after  peace 
should  be  established.  By  59  Geo. 
III.,  ch.  12,  estates  thus  found  are 
vested  in  Commissioners:  provision 
is  made  for  publishing  the  lands 
returned,  and  for  settlement  of  all 
claims  thereto  :  the  Commissioners 
are  directed  to  sell  them  ;  and  it  is 
enacted  that  all  land  on  which  no 
claim  shall  be  made  pursuant  to  the 
act,  shall  be  taken  against  all  per- 
sons, and  to  all  intents  and  pur- 
poses to  be  vested  in  the  Commis- 
sioners. The  plaintiff  claimed  the 
land  in  question  as  devisee  of  one 
W.,  his  father,  who  received  a  pa- 
tent for  it  in  1798,  and  died  in  1823, 
in  the  United  States,  having  left 
Niagara,  wh^re  he  had  been  living, 
in  1818.  The  defendant  claimed 
through  a  conveyance  from  the 
Comtnissioners,  and  put  in  a  com- 
mission issued  in  1815,  under  the 
54  Geo.  III.,  ch.  9,  appointing  cer- 
tain persons  named  as  Commission- 
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ers  for  the  Niagara  District,  and 
giving  them  power  to  enquire  wlie- 
iher  said  \V.  liad  gone  over  to  tije 
enemy  durinu:  the  war,  and  if  so 
then  what  lands  he  was  seised  of. 
He  proved  also  an  inquisition  in 
pursuance  of  this  commission,  find- 
ing that  W.  had  gone  over,  and  was 
seised  of  certain  iand  specified  in 
the  town  of  Niagara,  and  of  the  land 
in  question,  which  was  in  the  tlome 
District.  The  Commissioners  con- 
veyed in  1821  to  one  C,  and  the 
defendant  claiming  under  him.  went 
into  possession  in  1822,  the  iand 
being  then  in  a  slate  of  nature,  and 
liad  held  ever  since.  The  plaintiff 
had  not  been  in  this  provmce  for 
twenty  years  beforo  tlie  action. 
Ilehh  1.  That  by  the  59  Geo.  111., 
ch.  12,  the  plainiilf  was  clearly  pre- 
cluded from  contesting  the  Commis- 
sioners' title,  and  that  he  therefore 
could  not  recover.  2.  That  the  fact 
of  W.  being  an  alien  was  well 
found,  and  extended  in  its  effect  to 
all  vacant  land  of  which  he  was 
seised,  though  not  within  the  dis- 
trict to  which  thecommis^ion  issued. 

Whether  as  an  alien  the  devise 
made  by  him  was  void,  was  dis- 
cussed but  not  decided  ;  but,  hdd, 
that  as  the  statute  declared  him  to 
be  an  alien,  and  incapable  of  holding 
lands  within  the  province^  he  was  by 
it  disabled  from  devising.  Wallace 
V.  Hewitt,  87. 

[See  24  Vic,  ch.  44,  since  passed.] 

FORGh:RY. 
See  Criminal  Law,  2, 

FRAUD. 
See  Costs. — Customs,  2  — False 
Imprisonment,  2. — Mortgage,  8. 
Railways  and  R.  W.  Cos.,  1. 


FRAUDS  (STATUTE  OF). 
♦See  Guarantee. 
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GAS  COMPANIES. 

Obligation  to  svppli/  ga'^ — Mavda- 
mus — Consul,  S'af^.  C.^ch.  63,sfr.65  J 
—  A  gas  company,  incorporated  un- 
der the  Consol.  Slats.  G.,  ch.  65, 
having  made  a  charge  for  a  special 
illumination,  which  was  dispuied 
as  excessive,  refused  to  supply  gas 
to  the  same  premises  for  ordinary 
purposes  until  their  claim  had  been 
paid.  Held,  that  they  were  not  jus- 
tified in  taking  this  course,  but  that 
a  maiidaniiis  would  not  lie,  as  the 
statute  imposed  no  duty;  and  that 
the  only  remedy  was  by  action. 
In  the  matter  of  the  Comvicvciul 
Bank  of  Canada,  and  the  London 
Gas  Company,  233. 


GUARANTEE. 

Variance — Admissibility  of  parol 
evidence  —  /Statute  oj  //•a%i(h.']— The 
plaintiff" sued  on  a  guarantee,  allege 
ing,  by  way  of  inducement,  that  it 
was  proposed  to  him  by  the  defen- 
dant  N.,  that  if  he  would  allow  a 
certain  assignment  made  to  him  of 
a  leasehold  property  to  b;^  put  pa 
record,  he  N.  would  give  him  secu- 
rity on  other  real  property  for  the 
payment  of  certain  moneys,  to 
which  the  plaintiff  agreed  ;  and  the 
plaintiff"  averred  that  in  consid^-ra- 
tion  that  he  would  allow  the  said 
assignment  to  be  put  on  record,  the 
defendants  promised  that  the  ar- 
rangement made  with  N.  for  the 
payment  of  the  said  balance  should 
be  duly  carried  out,  otherwise  the 
defendants  would  pay  the  plaintiff 
oC13'3,  that  being  the  sum  to  be  se- 
cured. The  breach  was,  that  the 
defendants  would  not  carry  out  the 
said  arrangement,  nor  secure  to 
the  plaintiff^ the  £135.  The  defen- 
dant N.  pleaded  non-assumpsit. 
The  guarantee,  when  produced, 
shewed  that  the  defendants  had  not 
agreed   absolutely  to   secure  the 
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plaintiff,  as  alleged,  but  to  pay  the 
£135  if  N.  did  not  do  so.  Held, 
that  verbal  evidence  of  an  agree- 
ment 10  the  effect  declared  upon 
was  inadmissible,  and  that  it  would 
at  all  events  have  heen  useless,  for 
an  agreement,  either  by  the  defen- 
dant f.,  to  become  res-ponsibie  for 
IX.'s  default,  or  by  both  to  give  se- 
curity on  real  property,  must  be  in 
writing.  Irvine  v.  Nicholson  et  al, 
464. 

Sec  Bills  of  Exchange  and  Pro- 
MissoRV  NoTbS  6.  —  Mortgage  L 

harbour"  com  fames. 

Injuri/  to  land — Linhdifij '] — 
Ti.e  plaintiff  owned  land  upod 
a  creek  running  into  lake  Erie,  ai 
the  mouth  of  which  defendants,  in- 
corporated by  12  Vic,  ch.  60,  con- 
structed their  harbour.  A  straight 
cut  had  been  previously  made  by 
another  company,  of  which  the 
plaintiff  had  been  secretary,  from 
the  creek,  at  or  below  his  land,  to 
the  lake.  While  defendants  were 
making  their  harbour  the  plantiff 
r.^tjuested  them  to  deepen  this  cut, 
which  they  did,  and  at  his  request 
placed  on  his  land  tl:e  earth  which 
they  had  dredged  up.  Before  the 
defendants  began  their  work,  the 
plaintiff  had  piled  along  the  front 
of  his  lot  on  the  stream,  but  they 
did  not  pile  alorig  the  land  lower 
down,  and  the  water  beina:  driven 
up  fiom  the  lake  by  high  winds, 
spread  over  this  land  and  '-an  from 
thence  on  to  the  plaintiff's  land, 
getting  behind  the  piles  which  he 
liad  placed.  Ileld^  that  the  defen- 
dants were  not  liable  for  the  injury 
thus  caused.  Buricell  v.  The  Fresi- 
dent,  D' rectors,  and  Company  of 
Port  Biirwell  Harbour,  841. 

ILLEGALITY. 
S;e  Bills  op  Exchange  and  Pro- 
missory Notes,  4. — Customs,  2.  j 


IMPRISONMENT. 
See  False  Imprisonment. 

INNKEEPER. 
See  Lien. 


INSURANCE. 

1.  Agreement  to  heep  wafer  on  the 
2irpmises — Effect  of  noii-perforniance.'j 
— Wliere  by  a  policy  of  insurance 
the  insured  agreed  to  keep  twelve 
pails  full  of  water  on  each  flat  of 
the  building  during  the  continuance 
of  the  policy,  and  he  neglected  to 
do  so,  but  it  appeared  that  the  loss 
was  tiot  in  any  way  affected  by  his 
default :  He/d,  that  nevertheless  he 
could  not  recover.  Garntt^  Executor 
of  Taijlor  v.  The  Provincial  Insurance 
Company,  200. 

2.  Marine  inmrance  —  Abandon^ 
ment —  Construction  of  policy — Incon- 
sis'ent  ji9roy/^:2V//?s.] —Defendants  in- 
sured a  vessel  for  $5000  by  a  policy 
vvhicli  provided, among  oiherthings, 
that  no  acts  of  the  insurers  or  in- 
sured in  caseof  disaster  with  a  view 
to  saving  the  property  should  be 
considered  as  a  waiver  or  accept- 
ance of  abandonment,  but  should 
be  without  prejudice  to  the  rights 
of  either  party  :  that  the  insured 
should  not  havearight  toabandon  in 
any  case,  unless  the  amount  which 
the  insured  would  be  liable  to  pay 
under  an  adjustment  as  of  a  partial 
loss,  exclusive  of  general  average, 
should  exce?d  half  the  amount  in- 
sured. A  memorandum  was  written 
on  the  face  of  the  policy,  and  set 
out  in  the  plaintiff 's  declaration,  as 
follows:  "  N.  B. — It  is  hereby 
understood  that  the  above  named 
vessel  is  insured  against  total  loss 
only,  and  no  claim  for  general 
average  loss  or  particular  average 
loss  to  attach  under  the  policy." 
The  vessel  struck  upon  a  reef  in  the 
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St.  Lawrence,  on  the  30th  of  July, 
in  calm  water  and  where  no  wind 
could  affect  her.  On  the  6ih  of 
August  the  plaintiff  gave  notice  of 
abandonment,  but  defendants  re- 
fused to  accept  it,  and  ten  days 
after  they  got  her  off  and  repaired 
her,  at  an  expense  in  all  of  about 
§3000,  the  declared  value  of  the 
vessel    beincr  815,000. 

Held,  1.  That  the  written  memo- 
randum providing  against  a  recov- 
eryexcept  for  total  loss  must  prevail, 
although  several  printed  conditions 
inconsistent  with  such  an  agreement 
were  left  in  the  policy.  2.  That  the 
negative  provision,  that  the  insured 
should  not  have  a  right  to  abandon 
unless,  &c  ,  (as  above,)  would  not 
enable  him  to  do  so  as  of  course  in 
the  event  specified,  it  not  otherwise 
entitled.  3.  Thattheevidencesh(;w- 
ed  no  total  loss,  actual  or  construc- 
tive, and  that  the  plaintiff"  therefon' 
had  no  right  to  abandon.  The  test 
by  which  this  right  must  be  deter- 
mined is  whether  a  p  udent  man 
would  think  it  worth  his  while  to 
attempt  to  save  and  repair  the  ves- 
sel. The  policy  having  been  pre- 
pared in  the  United  States,  where 
defendants  were  incorporated,  and 
transmitted  to  their  agent  here,  with 
whom  the  plaintiff'insured — that  the 
law  of  this  country,  and  not  of  the 
foreign  country,  should  govern,  the 
contract  being  in  .act  made  here. 
Meagher  v.  The  ^laa  Insurance  Co., 
607. 

S3e  Agreement,  2. 


INTEREST. 

Recover?/  of  principal  and  six  per 
cent.  —  Subsequent  action  on,  agree- 
ment to  pay  a  higher  rate.']  — 
Plaintiff  sued  defendant  as  maker 
and  A.  as  endorser  of  two  notes, 
adding  a  count  for  interest,  and  ai 
the  trial  to  support  this  count  he 
offered  in  evidence  a  written  un- 


dertaking signed  by  defendant,  and 
a  similar  one  by  A.,  to  allow  him 
interest  at  the  rate  of  thirty  per 
cent.,  until  payment,  in  considera- 
tion of  the  plaintiff  allowing  three 
months'  time.  The  learned  judge 
ruled  that  the  action  being  joint, 
evidence  of  a  separate  liability 
against  either  defendant  could  not 
be  received,  and  the  plaintiff  then 
look  a  verdict  against  both  defend- 
ants for  the  amount  of  the  notes  and 
inreresi  at  six  per  cent.  After 
judgment  hud  been  entered  upon 
this  and  satisfied,  he  sued  defend- 
ant  on  his  undertaking,  to  recover 
24  per  cent  ,  the  balance  of  interest 
agreed  to  be  paid  by  it.  Held,  that 
the  judgment  recovered  was  a  bar 
to  any  further  claim  for  interest 
upon  the  same  notes.  McKay 
Fee,  2f)S, 

S>ee  Arbitration  and  Award,  2. — 
Mandamus,  3. 

interple'ader. 

Co  sAs.  ] — T  wointerpleaderactions 
having  been  twice  tried,  resulted 
in  favour  of  the  plaintiff,  the  claim- 
ant of  the  goods  in  question,  and  on 
application  to  the  judge  who  grant- 
ed the  orJers  to  dispose  of  the  costs, 
the  matter  was  referred  to  full 
court.  Held,  that  the  plaintiff  was 
entitled  as  of  rio^ht  to  the  costs  of  the 
actions;  and  that  the  costs  incurred 
bjfore  the  issues,  in  procuiiig  the 
order,  &c.,  should  also  be  p-iid  by 
defendant;  but  the  question  raised 
as  to  the  discretion  of  the  court  in 
such  rases  being  a  new  one,  each 
parly  was  ordered  to  pay  his  own 
costs  of  the  application.  Bdlhuuso 
V.  Gunny  555. 

See  Estoppel. — Sale  of  Goods,  L 

JOINT  STOCK  COMPAMEP. 
See   Gas   Companiks.  —  FIarbouii 

Companies.— Railwavs  and  T. 

\V.  Cos.,  4. 
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JUDGE. 

Interest  and  relationship  to  parties. 
-—Uefiisah'f  juclge  to  act. — Applica- 
tion Jor  mandamus.^ — See  Manda- 
mus, 3. 


JUDGMENT. 

Appeal  from  Count?/  Court  — Ap- 
plication to  amend  judgment.']— iSee 
Appeal,  2. 

See  Interest. 

JURISDICTION. 

Of  Quarter  Sessions.'] — See  Crim- 
inal Law,  4. — Q,uarter  Sessions. 

Of  Division  Court.'] — i^ee  Divi- 
sion Court,  2. 

See  Municipal  Corporations,  1. 1 

JURY. 
See  New  Trial,  2,  4. 

LANDLORD  AND  TENANT. 

Expiration  of  term — Agreement  far 
7iew  lease — Position  of  tenant  before 
tease  fXmUed — Ojfer  to  leave — Eject- 
ment— Dtnial  of  plaintiff'' s  title - 
Kot  ic^  to  q  II  it  —  E-  tnppel.  J —  D  e  fe  n  d 
sn.  had  bet'n  tenant  to  the  plaintiff.^ 
at  a  yectrly  rent,  payable  quarterly, 
for  a  term  which  ex})ired  on  the  1st 
of  June,  1859  About  that  time  a 
Dew  lease  was  agreed  upon  between 
them  at  an  advanced  rent,  but  none 
was  executed  owing  to  objections 
raised  by  defendant  to  the  draft. 
Defendant  paid  a  year's  rent,  and 
another  quarter  having  fallen  due 
the  plaintiffs  distrained,  but  they 
afterwards  abandoned  that  proceed- 
ing, and  on  the  17th  of  September, 
18t50,  the  plaintiffs' attorney  served 
a  written  demand  of  possession  on 
defendant,  who  told  Jiim  that  was 
just  what  he  wished,  and  that  the 
plaintiffs  might  have  the  place.  He 
refused,  however,  to  go  at  once  with 


the  attorney  and  give  it  up,  sayiilg 
that  he  wished  first  to  remove  some 
things.  Nothing  more  was  done, 
and  the  plaintiffs  three  weeks  after 
having  brought  ejectment,  defend- 
ant besides  denying  their  title 
claimed  to  hold  as  their  tenant. 
Held,  that  the  plaintiffs  were  enti- 
tled to  recover,  for  1,  the  defendant 
having  denied  their  title  could  not 
insist  upon  notice  to  quit;  and,  2,  he 
was  estopped  by  his  offer  to  leave 
the  place.  Semble,  that  defendant, 
though  he  had  not  accepted  the 
lease  tendered,  was,  under  the  cir- 
cumstances, the  plaintiffs'  tenant. 
Biirns^  J.,  dissenting,  on  the  ground 
that  defendant  being  in  as  a  yearly 
tenant,  what  took  place  on  the  17th 
of  September  did  not  alter  his  po- 
sition, and  that  his  notice  was  only 
a  denial  of  the  plaintiffs'  right  to 
possession,  not  of  their  title.  Cart- 
wright  et  al.  V.  3IcPherson,  251. 

2.  Lease  — ■  Covenant  to  renew—-- 
Brea  ch — Measure  of  da  m  ages .  ]  D  e- 
fi^ndants  leased  certain  lands  to  one 
W.  for  ei^ht  years,  on  which  the 
lessee  covenanted  to  erect  a  good 
house  during  the  first  year,  and  the 
plaintiffs  covenanted  to  grant  a  re- 
newal lease  for  ten  years  at  the  ex- 
piration of  the  term,  at  a  rent  to  be 
fixed  by  arbitration.  The  defend- 
ants were  unable  to  renew,  owing 
to  a  decree  of  the  Court  of  Chan- 
cery, declaring  that  they  had  no 
power  to  grant  the  lease.  The 
buildings,  which  were  of  wood, 
were  removed,  and  sold  under  exe- 
cution asrainst  the  plaintiff,  who 
had  purchased  the  term  two  years 
befoie  it  expired  for  $8000.  In  an 
action  against  defendants  on  their 
covenant  to  renew;  IJeld,  that  the 
plaintiff  was  entitled  to  recover  the 
value  of  the  occupation  of  the  pre- 
mises, with  the  buildings,  above 
the  probable  ground  rent,  for  the 
term  which  he  had  lost,  and  that 
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$2500,  the  amount  of  the  verdict, 
found,  was  not  excess!  ve.  McLean, 
J.  dissenting,  and  holding  that  he 
could  recover  only  nominal  dam- 
ages, on  llie  grounds,  1.  That  for 
the  renewal  lerm  he  would  be  lia- 
ble to  pay  rent  upon  the  buildings 
as  well  as  the  land,  and  2.  Thai 
in  the  absence  of  fraud  he  could 
not  recover  for  the  loss  of  his  bar- 
gain. YanBrucklin  v.  Tlie  Corpor- 
ation of  the  town  of  Brantjord, 
347. 

3.  Acceptance  bjj  telegraph — Suh- 
seqiieiit  entry  —  Commencement  of 
rtnt.^ — A.  living  at  Collingwood 
wrote  to  B.  at  Toronto,  on  the  5ih 
of  July,  1859,  to  the  effect  that  he 
would  give  £10  a  year  for  his  house 
and  pay  taxes,  adding,  if  you  agree 
telegraph  at  once  to  that  effect  and 
I  will  take  it.  On  the  6ih  B.  tele- 
graphed :  '-You  may  have  the  store 
for  one  year  on  terms  of  your  let- 
ter." A.  obtained  the  key  from 
the  former  tenant  on  the  11th,  and 
first  entered  on  that  day.  Held, 
that  there  was  a  perfect  demise  : 
that  the  rent  commenced  from  the 
acceptance  by  B.  of  A.'s  offer,  not 
from  the  time  when  A.  entered  ; 
and  that  B.  was  therefore  entitled 
to  distrain  for  a  year's  rent  on  the 
7ih  of  July,  1880.  Frosser  v,  Hen- 
derson, 488. 

4.  Leaiie  Conatrucfion.']  •—  The 
plaintiff  on  the  1st  of  April,  1858, 
leased  certain  land  to  defendnni 
for  five  years  at  £100  a  year,  pay- 
able half-yearly,  on  the  1st  of  April 
and  October  in  advnnce,  and  the 
lease  contained  the  following  pro- 
vision :  '» It  is  mutually  agreed 
on  between  the  said  parties,  that  is, 
if  S.  E.  (the  lessor)  requires  the 
premises  before  the  term  expires, 
he  is  to  pay  £30  to  W.  R.  (the 
lessee)  for  possession  ;  otherwise 
should  W.  R.  Tequire  to  leave  be- 
fore the  term,  he  has  to  pay  S.  E. 


£50."  On  the  6th  of  September, 
1800,  the  plaintiff  notified  defend- 
ant that  he  would  require  the  pre- 
mises on  the  lOih  of  October  follow- 
ing, and  on  that  day  he  tendered 
the  £50,  which  defendant  refused. 

that  he  was  entitled  to  main- 
lain  ejectment. 

It  was  not  proved  at  the 
trial  whether  the  rent  due  on 
the  1st  of  October  for  the  next  six 
months  in  advance  had  been  paid 
or  not.  Quaere,  whether  if  it  had 
been  shewn  that  the  plaintiff  re- 
ceived it,  this  would  affect  his 
right.  Echhardt  v.  Rabij,  458. 
See  Railways  and  Railway  Cos., 
7. — Sheriff. 

LEASE. 
See  Landlord  and  Tenant. 

LIBEL  AND  SLANDER. 

Skwder — Libel — Fraud  in  mle  of 
land —  Words  not  actionable — -Flead- 
ing.'\  —The  first  count  set  out  that 
the  plaintiff  was  a  trader  in  the 
purchase  and  sale  of  land,  and  in 
the  lending  of  nioney:  that  the  de- 
fendant had  purchased  a  lot  of  land 
for  himself  and  the  plaintiff,  which 
they  agreed  to  divide  by  lot,  one  to 
take  the  east  and  the  other  the  west 
half,  the  latter  being  of  most  value: 
that  two  slips  of  paper  were  used, 
marked  east  half  and  west  half  re^ 
spectively,  and  that  defendant  drew 
the  east  half.  And  it  was  alleged 
that  in  speaking  of  the  plaintiff  in 
reference  to  his  said  trade  and  to 
this  transaction,  defendant  had  as- 
serted that  the  slips  were  prepared 
by  the  plaintiff,  who  asked  the  de- 
fendant to  draw  first,  and  that  after 
having  drawn  he  discovered  the 
plaintiff  altering  the  E.  on  the  other 
slip  into  W.,  so  that  in  fact  both 
had  Eion  them,  and  defendant  was 
thereby   precluded   from  getting 
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any  thing  but  the  east  half.  In 
another  count,  after  stating  the 
same  trick,  defendant  was  alleged  to 
have  added,  **  It  then  struck  me  I 
was  swindled."  And  in  another  he 
was  said  to  have  prefaced  the  rela- 
tion with,  *'  He  cheated  me  out  of 
100  acres  of  land,"  and  concluded 
by  saying,  "so  he  cheated  and 
swindled  me  out  of  the  lot."  Held, 
on  demurrer,  that  no  cause  of  ac- 
tion was  shewn,  for  the  words  al- 
leged in  the  first  count  could  not  be 
treated  as  spoken  of  the  plaintiff  in 
any  trade  or  business,  but  in  a  pri- 
vate transaction;  and  the  addition- 
al words  Slated  in  the  other  count?* 
were  not  of  themselves  actionable. 
A  fifth  count  charged  defendant 
with  saying  that  one  M.  at  the  time 
of  the  election  had  mortgaged  his 
property  to  the  plaintiff  without 
consideration,  and  that  the  plaintif? 
afterwards  foreclosed  and  took  it 
from  him  without  paying  any  thing, 
and  adding,  "The  fact  is  he  is  a 
villain  and  a  thundering  thief." — 
Held,  no',  actionable.  The  sixth 
count  was  for  a  libel,  in  which  the 
defendant  had  stated  that  the  plain- 
tifi  stood  charged  with  the  crime  of 
forgery,  committed  not  against  one 
man  but  a  whole  community.  De- 
fendant pleaded,  justifying  this 
cliarge  by  setting  out  at  length  a 
fraud  committed  by  plaintiff  and 
others  at  an  election  by  falsifying 
the  poll  books,  and  inserting  fictiti- 
ous votes,  and  his  trial  and  convic- 
tion therefor;  and  he  alleged  that 
this  was  what  he  referred  to  in  that 
part  of  the  libel,  and  was  under- 
stood to  mean  by  all  to  whom  it  was 
published.  Held,  sufficient,  Fel- 
hwes  v.  Hunter,  383. 


LIEN. 

Innkeeper'—  Special  agreement—- 
Bond  fo the  Crown.']  — In  sci.Ja.,  upon 
a  bond  to  the  Crown,  it  appeared  that 


A.,  the  obligor,  had  lived  at  an  hotel 
with  his  family  for  some  time,  using 
his  own  furniture  ;  that  when  he 
wished  to  leave  the  landlord  ob- 
jected to  the  removal  of  the  furni- 
ture until  payment  of  his  bill,  and 
that  the  obligor  consented  that  a 
large  portion  of  it  should  remain  as 
security.  Held,  that  although  the 
landlord  could  have  no  lien  as  an 
innkeeper,  A.  being  in  his  house  as 
boarder  upon  a  special  understand- 
ing, yet  that  he  was  clearly  entitled 
to  it  by  the  agreement  with  A.,  and 
ihat  A.'s  administrator  was  justified 
therefore  in  paying  him,  as  ajiainst 
the  Crown.  The  Queen  v.  Charles 
J.  8.  A^km^  Administrator  of  Dun- 
can McGregor  Askin,  626. 

LIMITATIONS  (STATUTE  OF) 

1.  Action  for  ohstructing  river — 
Prescriptive  right  —  Pleading.]  — 
Declaration,  for  maintaining  a  dam 
across  the  Grand  river,  below  the 
plaintiff 's  land,  and  thereby  pen- 
ning back  the  water  thereon.  Plea, 
that  the  dam  was  erected  on  a  close 
occupied  by  defendant,  for  the  pur- 
pose of  supplying  certain  mills  on 
said  close  with  water,  and  had  in  it 
certain  sluices  or  gates  to  let  off  or 
keep  back  the  water,  as  might  be 
required  for  the  use  of  said  mills  : 
that  the  defendant  and  other  occupi- 
ers of  said  mills  had  enjoyed  as 
of  right,  and  without  interruption, 
for  twenty  years  before  this  suit,  the 
right  of  keeping  up  said  dam  and 
of  closing  the  gates  therein  as  often 
as  occasion  might  require  for  the 
purpose  aforesaid,  and  the  right  of 
damming  back  the  water  on  such 
occasions,  and  of  causing  the  same 
to  overflow  a  portion  of  the  plain- 
tiff's land,  doing  no  unnecessary 
damage  in  the  use  of  such  right; 
and  that  the  injuries  complained  of 
were  thus  caused.  Held,  on  demur- 
rer, plea  good.    Ruhinson,  C.  J., 
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doubting  whether  it  should  not  have 
been  averred  more  plainly  that  the 
injury  to  the  plaintiff  during  the 
twenty  years  had  been  the  same. 
Bechtel  v.  Street,  15. 

See  Bills  of  Exchange  and 
Promissory  Notes,  7. — Escape. 
— Railways  and  Railway  Cos., 
2,  6. — Registrar. 

LIMITS. 
See  Bond  to  the  Limits. 

LOTTERY. 

See  Bills  of  Exchange  and 
Promissory  Notes,  4. 

MAGISTRATES. 

Extortum  hy — Joint  offence — In- 
dictment.'y—St'e  Criminal  Law,  3. 
See  False  Imprisonment. 

MALICIOUS  PROSECUTION. 

>S'ee  Appeal,  L 

MANDAMUS. 

1.  Scliool  Trustees — Mandamus — 
Aft(t chmen t — Pracf we . J  — A  manda- 
mus nid  haviiig  been  issued  to 
school  trustees  to  levy  the  amount 
ofa  judgment  obtained  againf^tihem, 
no  return  was  made,  and  a  rule  nisi 
for  an  attachment  issued.  In 
answer  to  this  rule  one  trustee 
swore  that  he  had  always  been  and 
still  was  desirous  to  obey  the  writ, 
and  had  repeatedly  asked  the  others 
to  join  him  in  levying  the  rate,  but 
that  they  had  refused.  Another 
swore  that  owing  to  ill  health,  with 
the  consent  of  his  co-trustees  and 
the  local  superintendent,  he  had 
resigned  his  office  before  the  writ 
was  granted.  The  court,  under 
these  circumstances,  discharged  the 
rule  msi  as  against  these  two,  on 
payment  of  costs  of  the  application, 


and  granted  an  attachment  against 
the  other  trustee,  who  had  taken 
no  notice  either  of  the  mandamus 
or  rule.  Regina  v.  The  Trnstees  of 
School  Sectio7i  No.  27,  in  the  town- 
ship of  Tfjendinaga^  in  the  county  of 
Hastivgsy  528. 

2.  Mandamus  to  repair  hridge — 
Indictment  —  Practice.^ — A.  manda- 
mus 7?/s2  having  issued  commanding 
a  municipal  corporation  to  repair 
and  build  a  bridge,  it  appeared  on 
the  return  that  the  liability  was  dis- 
puted on  sevfral  grounds,  it  being 
contended  that  the  bridg:e  did  not 
belong  to  defendants  :  that  it  was 
not  constructed  on  the  site  provided 
by  ihe  charter  of  the  original  com- 
pany which  built  it,  and  was  in 
an  unfit  and  dangerous  place  ;  and 
that  it  should  be  repaired  by  an» 
other  municipality.  Held,  that 
under  these  circumstances  a  man° 
damtis  would  not  lie,  and  that  the 
applicants  must  proceed  by  indict- 
ment; and  semble,  that  the  latter  is 
the  proper  remedy  in  all  cases,  ex- 
cept where  a  charter  has  been  ob- 
tained to  construct  the  road ,  and  the 
work  has  never  been  done.  The 
Q I  teen  v.  The  Municipal  Corporation 
of  the  County  of  Haldimand^  574. 

3.  Refusal  of  judge  to  act — Appli- 
cation for  mandainus  —  Interest  of 
judge^  and  relationship  to  parties^ — 
A  garnishee summonshaving  issued 
in  a  county  court  suit,  one  H.  op- 
posed it  as  assignee  of  the  judgment 
debtor,  and  in  answer  to  his  claim 
an  affidavit  was  filed,  from  which  it 
would  appear  that  the  judge  was 
interested  with  fl.  in  his  claim. 
He  then  declined  to  act  further  in 
the  matter,  and  after  several  subse- 
quent meetings  signed  a  memoran- 
dum, stating  as  an  additional  reason 
for  refusing  to  proceed  the  fact 
that  H.  was  his  brother-in-law. 
The  court  under  these  circumstances 
refused  a  mandamus  to  compel  the 
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judge  to  dispose  of  the  case.  In 
ihp,  matter  of  the  jwlge  of  the  Countu 
Court  of  Elgin,  588. 

See  Gas  Companies.  —  Municspal 
Corporations,  1.  —  Railways 
ANB  R,  W.  Cos.,  8. 

MASTER  AND  SERVANT. 
See  Railways  and  R.  W.  Cos.  5. 

MEASURE  OF  DAMAGES. 
See  Damages. 

MERGER. 
See  Bills  of  Exchange  and 
Promissory  Notes,  5. 


MONEY  HAD  AND 
RECEIVED. 
S^e  Partners   and  Partnership. 


MONK. 
See  NuNc 

MORTGAGE. 

1.  12  Vic,  ch.  7S—Sa7e  hj  sheriff 
of  eqult(/  (f  redemption — Purchase  hij 
one  of  several  devisees  of  mortgagee— - 
Effect  of  on  covenant  to  guarantee  the 
mortgage — Proof  of  vnlL'} — A.  made 
a  mortgage  of  lands  to  Z.  and  the 
defendant,  and  the  defendant  as- 
signed his  interest  therein  to  Z., 
covenanting  by  the  same  instrument 
for  the  punctual  payment  by  the 
mortgagor  of  one  half  of  the  princi- 
pal and  interest.  To  an  action 
brought  on  this  covenant  by  the 
executors  of  Z  ,  defendant  pleaded 
that  a  judgment  had  been  recovered 
against  the  mortgagor  on  said  mort- 
gage, for  the  benefit  of  Z., who  after- 
wards devised  all  his  real  estate  to 
the  plaintiffs,  and  that  the  equity 
of  redemption  having  been  duly 
sold  under  said  judgment,  was  pur- 
chased by  the  plaintiffs,  as  such 
execuiorjs  and  devisees,  and  con- 


veyed to  them  by  the  sheriff,  where- 
by the  debt  became  satisfied,  and 
defendant  was  discharged.  In  an- 
other plea  it  was  alleged  that  the 
equity  of  redemption  was  purchased 
by  M.,  one  of  the  plaintiffs,  and  the 
conveyance  thereof  taken  to  him  for 
the  benefit  of  himself  and  the  other 
plaintiffs,  as  such  executors  and 
devisees.  Held,  I.  That  the  plain- 
tiffs, as  devisees  of  Z.,  Avere  as- 
signees of  the  mortgage  within  the 
12  Vic,  ch.  73,  and  that  the  pur- 
chase by  them  of  the  equity  of  re- 
demption must  have  the  same  effect 
as  if  it  had  been  by  Z.  in  his  life- 
time. 2.  That  the  effect  of  the 
statute  was  to  work  a  satisfaction 
of  the  mortgage,  though  the  provi- 
sion is  merely  that  the  mortgagee, 
vfec,  buying,  shall  give  a  release  to 
the  mortgagor;  and  semble,  that  the 
defendant,  instead  of  setting  out  the 
facts,  might  have  pleaded  payment 
in  the  ordinary  form.  3.  That  upon 
the  facts  stated  in  the  second  plea, 
the  case  must  be  looked  upon  as  if 
all  the  executors  had  been  pur- 
chasers.    4.  That  the  mortgage 

D  O 

being  satisfied,  defendant  was  also 
discharged  from  his  covenant ;  and 
therefore  that  the  second  plea(which 
was  demurred  to)  shewed  a  good 
defence.  The  will  of  Z.  not  having 
been  properly  proved  by  one  of  the 
subscribing  witnesses,  and  the  ob- 
jection having  been  taken,  the  court 
could  not  enter  a  verdict  for  defen- 
dant on  the  leave  reserved,  but 
granted  a  new  trial  on  payment  of 
costs.  W <>od ru ff  et  al ,  Executors  of 
Samuel  Zimmerman,  v.  Ji///s,  51. 

2.  Covenant  on  mortgage  given  for 
purchase  moneij  —~  Equitable  plea—^ 
Title  defective  owing  to  prior  mortgage 
upon  the  land — Replication,  a  sign- 
men  t  of  such  mortgage  ] — To  an  ac- 
tion on  a  covenant  for  payment  of 
mortgage  money  defendant  pleaded, 
on  equitable  grounds,  that  the  mort- 
gage was  of  certain  land :  that  be- 
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fnre  executinc:  the  same  the  plain- 
tiff was  or  professed  to  be  own^r  of 
f-aid  land  free  from  incumbrances, 
and  as  such  owner  proposed  to  de- 
fendant to  |)urcliase  the  same  :  iliat 
defendant,  relying  upon  the  repre- 
sentations of  llie  plaintiff  that  he 
was  the  «»wner  of  the  said  land,  free 
from  incumbrance?,  purchased  the 
same  from  the  plaintiff'  for  £\00, 
an  J  paid 

thereupon  tiic  plaintiff  executed  a 
deed  to  him  containinir  ihe  usual 
covenants  for  title  free  from  incum- 
brances, and  defendant  executed 
the  mortgage  declared  on  to  secure 
the  balance  of  purchase  money: 
that  the  plaintiff^  was  not  then  ihe 
owner  of  said  land  free  from  encum- 
brances, but  there  was  a  mortgage 
to  the  Trust  and  Loan  Co:npany, 
includin2  this  and  other  lands,  there- 
tofore executed  by  one  G.  \V.,  whicli 
fact  was  not  communicnied  to  de- 
fendant, but  was  concealed  froin 
liim  at  the  time  of  said  sale,  other- 
wise he  would  not  liave  purchased 
said  land,  or  executed  the  mortgage 
declared  on:  that  the  said  mortgage 
to  the  Trust  and  Loan  Company  not 
having  been  paid,  the  land  was  sold 
under  their  power  of  sale,  whereby 
defendant  lost  and  was  deprived  oi 
said  land,  and  Ins  improvements 
thereon,  together  with  the  money 
already  paid  by  him;  and  defen- 
dant alleged  that  the  plaintiff  was 
wholly  insolvent,  so  that  he  could 
recover  nothing  from  him,  and  thai 
it  would  therefore  be  inequitable  to 
allow  him  to  compel  payment  of  the 
balance  of  said  purchase  money. 
The  plaintiff" demurred  to  this  plea; 
and  replied  that  before  action  he 
had  assigned  the  mortgage  and  tne 
money  secured  by  it  for  a  valuable 
consideration,  and  that  the  assig- 
nees, for  whose  benefit  the  suit  was 
brought,  had  no  notice  or  knowledge 
of  the  facts  pleaded  :  that  the  con- 


was  executed  by  one  W.  and  not 
by  the  plaintiff;  and  that  at  the 
execution  thereof  defendant  liad  no- 
tice of  the  mortgaofe  to  ihe  'I'riist 
and  I^oan  Company.  &c.,  &c.  IJe/J^ 
on  demurrer,  that  the  plea  was  in- 
sufficient, for  the  covenants  for  title 
in  the  deed,  which  must  be  assumed 
to  be  qualified,  would  afford  no 
ground  of  action  for  the  inrum- 
im  £75  on  account,  and  !  brance  complained  of.  not  created 
by  the  plaintiff;  and  there  was  no 
allegaiion  of  fraud  on  the  plaintiff's 
part  which  would  entitle  deft-ndant 
10  relief  in  equity.  also,  tliat 

if  the  plea  Were  sufficient  the  repli- 
cation contained  a  clear  answer  to 
the  defence  set  up  by  it.  Qua<i'c^ 
whether  the  plea  was  bad  as  shew- 
ing an  equitable  defence  not  admis- 
missible  under  the  C.  L.  P.  Act. 
Wkifehouse  v.  Rco's,  65. 


J^.  Defendant  iiaving. been  allowed 
to  amend,  pleaded  that  before  mak- 
ing the  mortgage  sued  on  the  plain- 
tiH  falsely  and  fraudulently  repre- 
sented himself  to  be  the  owner  of 
the  land,  free  from  all  incumbrances, 
but  that  the  legal  estate  was  vested 
in  one  \V.,  who  held  iti  trust  for 
liim:  tliat  defendant  rii\ ing  upon 
his  representation  pur  iiased  the 
land,  &c.,  although  the  plaintiff 
then  well  knew  of  the  mortgage  to 
the  Trust  and  Loan  Company, whicli 
he  fraudulently  concealed  from  the 
defendant;  and  thereupon  said  W'., 
at  ih.^  plaintiff^'s  request,  conveyed 
to  defendant  by  a  deed  containing 
absolute  covenants  for  title  free 
from  incumbrances,  and  defendant 
executed  the  mortgage  sued  on  to 
secure  the  balance  of  purchase  mo- 
ney. The  plea  then  alleged  tins 
existence  of  the  mortgage  to  the 
Trust  and  Loan  Company,  which 
fact  was  well  known  lo  the  plaintiff 
at  the  time  of  such  saie  and  false 
representations,  but    was  fraud u- 


veyance  of  said  land  to  defendant  I  ^^^ntly  concealed  by  him  from  de- 
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fendant  for  the  purpose  of  defraud- 
ing defendant,  who  otherwise  would 
r.ot  have  purcha^ied  ;  that  the  land 
was  sold  by  the  Trust  and  Loan 
Company,  and  defendant  was  evic- 
ted therefrom,  and  lost  the  same,  &,c. 
'J'he  phiinlifTreplied  the  assignment 
of  ihe  mortgage  before  action,  as  in 
liis  previous  replication,  denied  the 
false  representations  and  fraudulent 
concealment  alleged,  and  averred 
tliat  the  mortgage  to  the  Trust  and 
Loan  Company  had  been  duly  regis- 
tered bef.jre  the  execution  of  the 
conveyance  to  the  plaintiff, and  that 
tlie  defendant  had  notice  of  the  said 
mortgage  when  he  executed  that 
declared  on  ;  and  the  former  actions 
broutrht  on  the  covenant,  and  de- 
fendant's acts  in  taking  possession 
of  the  Jand,  &c.,  were  alleged  as 
"before.  IlehU  on  demurrer  to  the 
replication,  that  it  was  clearly  a 
good  answer  to  the  plea.  Semhlc, 
lliat  the  plea  shewed  a  good  legal 
defence  on  the  ground  of  fraud,  but 
was  not  such  an  equitable  plea  as 
could  bj  admitted  under  the  Com- 
mon Law  Procedure  Act.  'White 
lioiiae  V.  i?oo/.s,  (jhe  same  case  on. 
amended  plead'nf/fi,)  78. 
S^e  Bills  of  Exchange  and  Pro- 
mi  ssouy  NoTKS  5. — Dower  2. — 
Ejectment  I. — ShippIxNg. 


MUNICIPAL  CORPORA- 
TIONS. 

1.  Vffluafi'on  for  covnh/  rate — Onn- 
sol.  :SfoU.  U.  C,  ch.,  55,  sees.  70,  71 
■ — Bj/ddws — C' nut  I'll  ctiun  of.'] — It  is 
provided  by  the  Assessment  Act, 
Consol.  Stats.  U.  C-,  ch  55,  sec. 
70,  "That  the  council  of  every 
county  shall  yearly,  before  impos- 
ing any  countv  rate,  and  not  later 
than  the  first  day  of  July,  exannne 
the  assessment  rolls  of  the  different 
townships,  towns,  and  villages  in 
the  county,  for  the  preceding  finan- 
cial year,  for  the  purpose  of  ascer- 


taining whether  the  valuation  made 
by  the  assessors  in  each  township, 
town,  or  village,  for  the  current 
year,  bears  a  just  relation  to  the 
valuation  so  made  in  all  such  town- 
ships, towns  and  villages  ;  and  may, 
for  the  purpose  of  county  rates,  in- 
crease or  decrease  the  aggregate 
valuations  of  real  property  in  any 
township,  town,  or  village,  adding 
or  deducting  so  much  per  cent,  as 
may  in  their  opinion  be  necessary 
to  produce  a  just  relation  between 
all  the  valuations  of  real  estate  in 
the  county,  but  they  shall  not  re- 
duce the  aggregate  valuation  here- 
of for  the  whole  county  as  made 
by  the  assessors."  Upon  an  ap- 
plication to  quash  a  by-law  impos- 
ing a  county  rale  :  Held,  that  ex- 
cept perhaps  when  a  dishonest  in- 
tention on  the  part  of  the  council  is 
clearly  shewn,  (which  was  not  the 
case  here,)  the  court  have  no 
authority  to  over-rule  the  valuation 
on  the  ground  of  its  alleged  unfair 
or  unequal  effect.  Remarks  as  to 
the  proper  mode  of  proceeding  ua- 
der  the  above  provision  of  the  sta- 
tute. The  court  refused  a  manda- 
mus commanding  the  council  to 
proceed  as  directed  by  the  act,  as 
It  was  not  clear  that  they  had  not 
complied  with  it  by  their  by-law. 

If  forall  thatappears  a  by-law  may 
be  legal  it  will  be  upheld  ;  and  in 
this  case,  where  it  was  not  clear 
upon  the  face  of  the  by-law,  nor 
otherwise  shewn,  that  the  money 
to  be  raised  by  it  was  for  services 
not  belonging  to  the  current  year, 
the  omission  of  recitals  and  jiro- 
visions  which  would  in  that  case 
have  been  essential  was  held  no 
objection.  Gihi-on  and  the  Corpora- 
tion of  the  United  Counties  of  Ilaron, 
and  Bruce,  ILL 

2.  Sfparation  of  town  from  couu' 
if — Arbitration— Comol.  S'ats.  U. 
C>y  ch.,  54,  sees.,  26,  358.] — Upon 
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motion  to  set  aside  an  award  made 
under  Consol.  Slats.  U.  C,  ch,  54, 
sec.  26,  Htl(h  that  it  was  not  neces- 
sary that  such  award  should  direct 
the  town  to  pay  any  portion  of  the 
existing  debt  of  tl)e  county,  and 
tliat  the  arbitrators,  finding  tliat  tlie 
whole  debt  had  been  incurred  for 
making  roads  which  liad  been  of  no 
benefit  to  the  town,  were  justified 
in  awarding  tliat  tlie  town  should 
pay  nothing  on  account  of  sucii 
debt,  and  that  the  county  should 
refund  what  the  town  had  paid  to- 
wards the  construction  of  such 
roads.  The  arbitrators  did  not  Vdk*^ 
or  file  atLy  oral  or  documentary  evi- 
dence, (under  sec.  358,  sub-sec.  13  ) 
but  relied  upon  the  knowedge 
which  two  of  them  had  of  tlie  posi- 
tion of  the  municipalities  towards 
each  other  with  relation  to  money 
matters,  and  obia'ned  the  specific 
sums  on  which  their  award  wa> 
based  from  the  books  of  the  county 
treasurer.  These  sums  were  shewn 
to  the  warden  at  tlie  last  meeting 
of  the  arbitrators,  and  their  correct- 
ness was  not  disputed.  i/r/J, suffi- 
cient. Held^  also,  that  the  arbitra- 
tors iiad  no  power  to  award  as  to 
costs,  and  that  part  of  the  award 
was  set  aside.  In  the  matter  of  the 
Arhitrati'on  between  the  Corporation 
of  the  United  Counties  (f  Noi  thum- 
herland  and  Durham,  and  the  Corpo- 
ration of  the  Town  of  Cohourg,  288, 

3.  City  corporation — Gaol  commit- 
tee— Laiiimj  corner  stone — Entertain- 
ment—  Order  gicen  hij  committee  for 
wine^,  &c. — Refusal  by  amncil  to  pay 
— Liabilily  of  committee.']  —  Delt-n- 
dants  were  a  committee  of  the  city 
council  to  inspect  and  superintend 
the  building  of  a  gaol.  It  was  de- 
termined at  a  meeting  of  the  com 
mittee  that  there  should  be  a  cere- 
mony on  the  occasion  of  laying  the 
corner  stone,  and  a  luncheon  given 
in  St.  Lawrence  Hall ;  and  one  of 


the  defendants,  the  chairman,  gave 
an  order  addressed  to  the  plaintifl 
as  "  commission  merchant,"  for  the 
supply  of  certain  wines  specified, 
10  be  sent  to  the  St.  Lawrence  Flail, 
directing  him  to  render  his  account 
to  the  board  of  gaol  inspectors.  The 
plainlifl  sent  his  bill  to  the  cham- 
berlain's office,  headed  K. 
chairman,  hoard  of  gaol  inspectors, 
bought  oi  G.Thomas,  agent."  The 
council  however  refused  to  sanction 
the  expenditure,  and  lie  sued 
the  members  of  the  committee  who 
were  present  at  the  meeting  when 
the  order  was  given.  Held,  that 
they  were  personally  liable,  and 
that  the  plaintiff  might  sue  in  his 
own  name. 

One  of  the  defendants,  the 
mayor,  was  present  at  the  meet- 
ing referred  to,  and  at  first  objected 
to  the  expense,  but  wlien  told  that 
it  would  be  less  than  he  had  heard, 
lie  did  not  persevere  in  his  opposi- 
tion. He  afterwards  wrote  to  the 
chairman  to  say  that  he  would  attend 
the  ceremony,  but  would  not  be  at 
the  luncheon,  because  he  whs 
obliged  to  leave  town  on  business, 
and  because  he  disapproved  of  so 
ofreat  and  unsatisfactory  an  expen- 
diture by  the  committee.  Held,  not 
sufficient  to  exempt  him  from  liabi. 
lity  with  the  otliers.  Thomas  v. 
Wilson  et  al.,  33  L 

4.  Bi/ 'law— Harbour—  Wharves — 
Tolls]  —  A  municipal  corporation 
by  by-law  anihorised  individuals  to 
erect  wharves,  and  to  remunerate 
themselves  by  charging  tolls  on 
goods,  part  of  which  were  directed 
to  be  paid  to  the  treasurer  of  the 
municipality.  The  harbour  master 
wasempowered  to  detain  any  vessel 
having  on  board  any  good^^  on  which 
these  tolls  were  unpaid,  or  any  such 
goods;  and  a  fine  of  not  less  than 
$1  nor  more  than  S50,  was  imposed 
on  any  master  or  owner  of  a  vessel 
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rpfusinfif  to  compl}'  with  these  con- 
ditions, to  be  enforced  by  dislr'jss 
and  sale.  Hdd,  thnt  the  by-law  was 
illegal;  but  see  24'  Vic,  ch.  03, 
since  passed.  In  the  matter  of  Ha- 
ganidii  and  Chisholm,  and  the  Coi- 
p  H-atioii  of  the  town  of  Oucen  Sjimd, 

Sse  Railways  and  R.  W.  Cos.  4. 

MURDER, 
Sse  Criminal  Law,  4. — Extradi- 
tion. 

NEGLIGENCE. 
iS"e  AiTORNEY.  —  Partners  and 
Partxhrship.  —  Railways  and 
R.  W.  Cos.,  2,  3,  5. — Registrar. 

NEW  TRIAL. 

1 .  Excessive  damages  —  Nno  trial. '\ 
—  Verdict  for  J£50  against  a  rail- 
way company  for  putting  the  plain- 
tiH  ufi  airain.  liiough  the  inconve- 
nience occasioned  to  him  was  tri- 
fling, and  the  conductor  acted  bond 
f<le,  under  an  iniprt-ssion  that  the! 
plaintiff  had  not  paid  liis  fare.  ar»d 
without  harshnesj?  orviolence.  New 
trial  ixranted  for  excessive  damao"eF. 
Jlan.'Sinan  v.  7Vie  Great  Wedern 
Uai  icnij  Cor)} pan i/^  24. 

2.  S'lort  ab>iehce  of  juror  afer  cJo's< 
ofca^e — Mistake — New  trial  refused.] 
' — At  the  trial  of  an  action  for  over- 
flowing land,  the  jury  were  allowed 
to  separate  at  the  end  of  the  firsi 
day,  before  the  case  was  closed. 
Alter  th(\v  had  retired  to  considei 
their  verdict  next  day,  one  juroi 
was  allowed  to  ao  out  in  cliarge  o\ 
a  constable,  and  on  liis  return  mei 
the  people  coniin<?  out  of  the  coun 
house,  who  told  him  that  the  coun 
w.is  over  and  the  jury  dismissed  for 
th;il  day.  He  thi-n  went  home,  but 
was  brought  back  by  the  constable 
in  less  than  an  hour,  and  came  in 
with  the  rest  of  the  jury  in  a  short 
tiiuj  IQ  deliver  the  verdict  lor  the 


defendants.  He  swore  that  during 
his  absence  he  had  had  no  conver- 
sation about  the  suit,  and  no  mis- 
conduct was  imputed  to  defendants 
in  the  matter.  The  court,  under 
these  circumstances,  refused  to  dis- 
luib  the  verdict.  0' Mulliii  \. Bishop 
and  Murpluj,  275. 

3.  Bond  not  sealed.'] — It  appeared 
that  defendants  having  signed  the 
bond  sued  on  left  in  a  hurry,  without 
having  it  properly  sealed,  which  was 
afterwards  done,  but  it  was  clear 
that  they  knew  it  to  be  a  bond,  and 
it  was  stated  on  the  face  of  it  to  be 
under  seal.  The  jury  having  found 
against  this  defence  the  court  re- 
fused to  interfere,  holding  it  not  one 
to  be  favoured.  Mutual  Fire  Insu- 
rance Compani/  of  Frescott  v.  Fal- 
mer  ct  aly  441. 

4 .  Affidav its  of  jvrors'] — In  an 
action  for  overflowing  land,  where  a 
verdict  had  been  found  for  the  plain- 
tiff, the  court  refused  a  rule  nisi  for 
a  '.-ew  trial,  moved  for  upon  the  affi- 
davits of  two  of  the  jurors,  that  they 
had  examined  the  premises  since 
the  trial,  and  were  satisfied  that  the 
verdict  was  incorrect,  Furdon  v. 
Plaijfair,  2S2. 

S'de  Attot  NEY — Eqititable  Plead- 
ings, L  — False  Imprisonmknt,  2. 
Mortgage,  1.  —  Uuarter  Ses- 
sions. 


NOLLE  PROSEaUI. 
See  Partners  and  Partnership. 


NOTICE. 

To  defendant  in  ejectment  under 
Cnnsol  S'at.  U.  C,  ch.  27,  sec.  17.] 
— SiC  Ejectmlnf,  2. 

Bij  defendant  in  ejectment  denyinj 
^itie  <f  the  'plaintiff.,  his  landl  rd — 
Effect  of\ — See  Landlord  and  TExN- 

VNT,  I. 

I'o  sheriff  of  rent  due —  When  to  he 
given.] — /b'ce  Sheriff. 
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NOTFCE  OF  ACTION. 

CovsoL  S:afs.  V.  C,  ch.  19,  sec. 
193] — A  noiice  of  action  given  to 
a  division  court  bailiff  under  Consol. 
Slats.  U.  C,  ch.  19, sec.  198, stated 
that  the  writ  would  be  sued  out  of 
the  county  court  of  the  county  of 
Brant,  and  the  plaintiff  afterwards 
brought  his  action  in  the  county 
court  of  Went  worth.  Helff^  affirm- 
ing the  judgment  of  the  court  below, 
that  the  notice  was  insufficient. 
Buck  V.  Hunter,  486. 

See  Registrar. 

NOTICE  TO  aUIT. 
See  Landlord  and  Tenant,  1. 


NUN. 

Becoming  a  nun — Effect  of  on  real 
estateJ] — See  Deed. 

OFFICES,  (SALE  OF.) 

Sheriff — Sde  of  (hpntation  of  his 
office — lllegnlify — Forfdfure  of  offire 
— 5  6  E(L  IV.,  ch.  16;  49  'Geo. 
III.,  ch.  126.]— The  defendant,  a 
sheriff,  agreed,  as  the  jury  found, 
with  one  O.,  to  give  him  all  the  fees 
of  his  office,  except  for  certain 
services  specified,  in  consideration 
of  which  O.  was  to  pay  him  £800 
a  year,  quarterly  in  advance,  not  out 
of  the  fees,  but  absolutely,  and  with- 
out reference  to  their  amount. 
EcM,  clearly  ana^rreement  prohibit- 
ed by  the  5  &  6  Ed.  VI.,  ch.  16, 
and  49  Geo.  HI.,  ch.  126,  and  tiiat 
the  effect  of  it  was  to  forfeit  the 
office  upon  conviction  under  a  pro- 
ceeding by  scire  facias-  Held,  also, 
that  the  evidence  stated  in  the  case 
warranted  the  jury  in  finding  that 
tlie  agreement  was  in  the  terms 
a>>ove  mentioned.  Regina  v.Moodle, 
38J. 

ORDER  FOR  PAYMENT  OF 
MONEY. 
See  Criminal  Law,  2. 


PAROL  EVIDENCE. 
See  Bills  of  Exchange  and  Pro- 
missory Notes  — Guarantee. 

PARTNERS  AND  PARTNER- 
SHIP. 

Money  had  and  received — Partner" 
ship  —  Dissokitiou  bef'Te  reciipt  — 
Count  for  UPgHgence  added  at  trial — 
Right  to  make  such  amendment — 
Not le  proseq z/;;^ o/.]  -  D e  fe n  d  a  n  t s 
H.  and  G.,  who  had  been  in  part- 
nership as  brokers,  were  sued  for 
money  had  and  received,  the 
cause  of  action  being  for  the  pro- 
ceeds of  two  notes  made  by  the 
plaintiff,  payable  to  them,  to  be  dis- 
counted, which  it  was  alleged  that 
they  had  received  and  not  paid  over. 
G.  allowed  judgment  to  go  by  de- 
fault. It  appeared  that  the  plain- 
tiff had  handed  the  notes  to  G.,  act- 
ing for  the  firm,  to  get  them  dis- 
counted for  him  :  that  they  were  en- 
dorsed in  the  name  of  the  firm  while 
it  continued  ;  and  that  after  the 
partnership  had  been  dul}'-  dissolved 
G.  sold  them,  and  received  the  pro- 
ceeds, which  he  applied  to  pay  a 
debt  of  his  own,  contracted  by  him 
in  the  name  of  the  firm,  H.  not  being 
aware  of  the  sale.  It  was  objected 
that  the  plaintiff  could  not  recover 
against  both  defendants  on  this  evi- 
dence, and  the  plaintiff"  was  then 
allowed  at  the  trial  to  add  a  count 
charging  thai  defendants  as  brokers 
received  the  notes  to  negotiate  for 
the  plaintiff  and  pay  him  the  pro- 
ceeds, but  that  by  their  neglect  of 
duty  said  notes,  before  ihey  became 
due,  were  endorsed  by  defendants, 
and  came  soendorsed  into  the  hands 
of  one  G.,  who  sold  the  tame  to  one 
A.,  and  applied  the  money  to  his 
own  use;  and  that  the  plaintifl^was 
afterwards  compelled  to  pay  the 
notes  to  A.  The  plaintiff  entered 
a  nolle  prosequi  as  to  Grier,  and 
defendant  refused  to  plead  to  this 


696 


DIGEST  OF  CASES. 


count, objecting*  toits  being  allowed. 
The  jury  liaving  found  a  generni 
verdict  for  tlie  pjainiifi:  Held,  that 
tlie  plaintiff  could  not  recover 
against  both  defendants  on  eiilipr 
count,  for  as  lo  the  first  count  the 
money  was  not  received  by  tlie  firm, 
but  by  G  alone,  after  the  dissolu- 
tion, and  without  the  knowledge  of 
lr\. ;  and  as  to  the  second,  it  was  no 
breach  of  duly  in  G.  to  discount  the 
notes,  that  being  the  purpose  for 
which  he  received  them,  and  for 
the  wrong  committed  by  him  in  not 
paying  over  the  money  received 
after  the  partnership  had  ceased, 
H.  was  not  liable.  Held,  alho,  that 
the  plaintiff  having  entered  a  noUe 
prosiequion  bothcounlsds  againstG., 
the  verdict  being  general  could  not 
have  been  maintained  as  against  H., 
though  the  second  count  was  in  tort. 
H<l  l,  also,  that  the  amendment  was 
improperly  allowed,  not  being  neces- 
sary to  determine  the  real  question 
in  controversy  in  the  existing  suit, 
but  the  substitution  of  a  new  cause 
of  action.  Hammond  v.  Hewanl 
and  Grier,  36. 

[See  Hammond  v.  Howard  and 
Grier,  11  C.  P  26 1. J 

PAYMENT. 
See  Equitable  Pleadings,  2. — Es- 
toppel, 2. — iVlORTGAGE,  1. 

PEACE  OFFIC^.R. 
See  False  Imprisonment, 

PLEADING. 
See  Appeal,  1. —  Arbitration  and 
Award,  1,  2.  0. —  Bills  of  Ex- 
change AND  Promissory  Notes, 
2,  4,  5. — Covenant. —  Criminal 
Law,  8,  4. — Customs,  1 — De- 
murrer.— Equi  i  ABLE  Pleadings. 
—False  Imprisonment,!  —Libel 
and  Slandkr.  —  Limitations 
(Statute  of.)  —  Mortgage.  — 


Principal  and  Surety.  1.  — 
Railways  AND  R.  W.  Cos.,  4,  5, 
Sheriff. — Trespass. 


POSSESSrON. 

Chnncje  of  under  20F/c.,  ch.  3.]-— 
See  Sale  of  Goods,  1. 
See  Agreement,   1.  —  Landlord 

AND  Tenant,  1. — Railways  and 

K.  W.  Cos.,  7. 

POWER  OF^TTORNEY. 
See  Principal  and  Surlty,  1. 

PRACTICE. 
See  Amendment.— Appeal,  2,3, 4. 
■ — -Arbitration  and  Award,  3, 
4, 5. — Interpleader.  —  Manda- 
mus.— New  Trial. —  Quarter 
Sessions. 

PRESCmPtlON. 
See  Limitations  (Statute  of.) 

PllESUMPTION. 
See  Ejectment,  2. 

PRINCIPAL  AND  AGENT. 
See  Principal  and  Surety,  1. 

PRINCIPAL  AND  SURETY. 

1 .  D  'scha  rge  h y  g  iu  iiig  time — Equ  i- 
fahle  pled — Power  oj  attorney — Au- 
thority of  agent — Ainent  of  princi' 
pal.l — Declaration,  that  defendant 
a!isigned  to  tlie  plaintiff  a  mortgage 
executed  to  defendant  by  one  W., 
and  by  the  deed  of  assignment  cov- 
enanted that  W.  should  pay  the 
principal  and  interest  when  due, 
and  that  upon  default  made  by  W. 
defendant  would  pay  the  same; 
that  W.  made  default,  but  defend- 
ant did  not  pay.  Flea,  on  equita- 
ble grounds,  that  defendant  cove- 
nanted as  surety  only  for  W.:  that 
the  plaintiff"  wh<^n  he  took  the  deed 
knew  him  to  be  so,  and  accepted 
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him  as  such;  and  that  the  plaintiff 
afiervvards,  wiihout  defend  ini's 
knovvledg-e  or  consent,  and  for  good 
and  sufficient  consideration  in  that 
behalf,  agreed  willi  W.  to  give,  and 
did  give  him  time  for  payment  of 
the  principal  and  interest  secured 
by  said  mortgage  beyond  the  time 
when  it  fell  due.  H:hl^  on  demur- 
rer a  good  plea  ;  that  the  declara- 
tion clearly  shewed  defendant  to  be 
only  surety;  tha:  tlie  consideration 
was  sutiicienlly  stated  ;  tliat  the 
agreement  might  be  by  parol;  and 
that  it  was  not  necessary  to  shew 
til  at  the  defendant  was  prejudiced  by 
the  giving  time.  At  the  trial  it  ap- 
peared that  the  assignment  contain- 
ing the  covenant  sued  on  had  been 
executed  by  one  C,  a^  attorney  for 
defendant,  during  his  absence  from 
tlie  country,  under  a  power  which 
authorised  him  only  to  collect  debts 
and  to  exeicute  all  such  deeds  and 
perform  all  such  acts  as  might  be 
considered  necessary  and  proper 
concerning  the  business  of  defend- 
ant; but  it  was  proved  that  defen- 
dant, before  leaving,  agreed  to  give 
this  covenant,  and  told  the  attorney 
of  it,  in  consequence  of  which  the 
Jatler  executed  the  deed,  and  re- 
ceived the  money.  Held,,  that  un- 
der these  circumstances  the  autho- 
rity was  sufficient,  and  defendant 
could  not  refuse  to  be  bound  by  the 
covenant. 

As  to  the  giving  time,  it  was 
shewn  that  when  the  mortgage 
fell  due  the  plaintiff  lold  VV.,  the 
mortgagor,  that  he  would  wait  on 
his  paying  12  per  cent.  No  time 
was  settled,  but  \V,  signed  two  notes 
for  £24  each,  for  one  year's  interest, 
which  he  paid,  and  afterwards  two 
others,  on  which  the  plaintiff  had 
sued  and  obtained  judgment.  Noth- 
ing was  said  about  defendant's  lia- 
ability  when  this  arrangement  was 
made,  and  defendant  was  not  aware 
of  it  until  long  after.    The  court 


being  left  to  draw  the  same  infer- 
ences as  a  jury:  Ilehl^  thai  the 
♦equitable  plea  v/as  proved,  and  de- 
fendant discharged.  Darlliuj^  Ex- 
eci  tjc  V.  MvLean^  372. 

2.  Action  again^it  i^riricipal  and 
mrefij—Compefcnri/  of  prim  ip'd  as 
witnesii.'] — In  an  action  on  a  bond 
against  principal  and  sureties  for 
tne  duo  performance  by  the  princi- 
pal of  his  duties  as  agent  to  the 
plaintiffs,  alleging  the  non-payment 
of  moneys  received  :  ZZeA/,  that 
the  principal  was  clearly  a  compe- 
tent Witness  for  the  plaintiffs  to 
prove  the  amount  of  his  defalcation  ; 
and  that  on  the  authority  of  Lamb 
V.  Teeter,  18  U.  C.  K.  3J1,  his  evi- 
dence for  defendants  on  other  points 
was  rightly  rejected.  The  Mutual 
Fire  Insurance  Coriipani/  of  Prescott 
V.  Palmer  ct  aL,  4<iL 

3.  Bond  hy  surefie^^—ConMruction 
— LiabUiti/  for  past  defaults.] — Up- 
on a  bond  conditioned  that  one  J. 
should  pay  to  the  plaintiffs  monthly 
and  every  month  during  the  time 
for  which  he  should  act  as  their 
agent,  all  moneys  which  he  then 
had  received,  or  which  ho  should 
receive  for  premiums,  <&c.,  and 
should  repay  to  the  applicants  all 
moneys  which  he  had  then  received 
or  should  receive  for  insurances  not 
accepted  by  the  plaintiffs,  and 
should  in  all  things  well  and  faiih- 
fullyconduct  himselfas  their  agent, 
Held,  that  the  sureties  were  liable 
only  for  moneys  received  after  the 
execution  of  the  bond,  7 he  Canada 
We,t  Farmers'  Mutual  and  iStock  la- 
suranca  Company  v,  Merrlit  et  al.<, 
444. 

4.  Colle'-for's  bond — Action  againnt 
sureties — Form  of  bond — Deloij  in 
delivery  of  roll — Extension  of  time  for 
collection — loicer  of  arbitrator  under 
reference  at  nisi prius.^  —  in  an  action 
on  a  bond  given  to  T,,  the  plaintiff. 
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describing  him  as  treasurer  of  the 
municipality  of  Fergus,  for  the  per- 
formance by  defendant  P.  of  his  du- 
ties as  collector.  Held,  I.  That  the 
neglect  of  the  clerk  to  deliver  to  P. 
the  roll  before  the  1st  of  October, 
as  directed  by  It)  Vic,  ch.  182,  sec. 
39,  formed  no  defence  for  the  sure- 
lies.  2.  That  they  were  not  re- 
lieved by  the  extension  of  time  for 
collection  of  the  rates  allowed  by 
the  council  to  P.  3.  Affirming 
Judd  V.  Read,  6  C.  F.  372,  that  the 
action  might  be  maintained  by  the 
plaintiff  as  treasurer,  though  the 
statute  directs  that  the  bond  shall 
be  taken  to  the  municipality. 

The  case  was  referred  at  7iisi 
prhis,  wiih  the  same  power  to  the 
arbitrator  as  the  judge  had  to  amend 
the  pleadings,  and  under  this  he  al- 
lowed pleas  to  be  added  raising  the 
first  and  second  questions  above 
mentioned,  which  he  referred  to  the 
court,  with  the  last.  Per  McLean,  i 
the  last  objection  should  not  have 
been  allowed  by  the  arbitrator. 
Todd  V.  Perry  el  al,  049. 

Si'C  (/OVENANT  2. — ^CuSTOMS  1.— 

Set  off. 

PROHlBlTIONo 
See  Division  Court,  2. 

PROMISSORY  NOTES. 

See  Bills  of  Exchange  and  Pro- 
missory Notes. 

QUARTER  SESSIONS. 

New  trial-  C.  S.  U.  C.  ch.  113.]— 
Defnndant  was  convicted  of  an  as- 
sault at  the  quarter  sessions  and 
fined,  but  during  the  sam.e  sessions 
he  obtained  a  new  trial  on  his  own 
affidavit,  and  was  acquitted  at  the 
following  sessions.  Held,  that  the 
quarter  sessions  had  authority  to 
grant  such  new  new  tria'.  and  that 


this  court  could  not  interfere. — 
Regina  v.  Fitzgerald,  546. 

See  Criminal  Law,  4. 


RAILWAYS  AND  RAILWAY 
COMPANIES. 

1 .  Expulsion  from  train— Evidence 
of  contract  to  carry — Produdi'm  of 
ticket,  how  far  conclusive — Suspicious 
circwmstances.l — In  an  action  against 
a  railway  company  for  putting  the 
plaintiff  off'  a  train,  defendants 
pleaded  that  they  had  not  received 
the  plaintiff  to  be  carried  for  reward, 
as  alleged.  It  appeared  that  the 
ticket  offered  by  the  plaintiff  to  the 
conductor  must  have  been  sold  about 
sixteen  months  before,  and  that  the 
conductor  refused  to  lake  it  on  that 
account.  It  was  proved  also,  that 
on  a  previous  occasion  the  same 
plaintiff'had  presented  an  old  ticket, 
and  on  its  being  rejected  had  paid 
his  fare.  Held,  reversing  the  judg- 
ment of  the  county  court,  that  the 
circumstances  being  calculated  to 
excite  suspicion,  the  mere  produc- 
tion of  the  ticket  was  not  sufficient 
to  entitle  the  plaintiff'  to  succeed, 
but  that  it  should  have  been  left  to 
the  jury  to  say  whether  the  plaintiff" 
had  procured  it  fairly,  or  was  at- 
tempting  an  imposition.  Davis  v. 
The  Great  Wester d  Railway  Com- 
pany, 27. 

2.  Collision  at.  crossing — Neglect 
to  give  signal,  and  to  construct  cross- 
ing on  a  proper  level — Limifafion  of 
action  therefor — Consol.  Stat.  C  ch, 
66,  sec.  83 — Train  under  control  of 
contractor,  not  of  defendants  ~\ — The 
plaintiff  sued  defendants  for  injury 
caused  to  himself  and  his  waggon  by 
collision  with  their  train  at  a  railway 
Grossing,owing  to  a  neglect  to  sound 
the  whistle  or  ring  a  bell  on  their 
approach,  as  required  by  the  statute, 
and  to  improper  construction  of  the 
railroad,  being  more  above  the  level 
of  the  highway  than  the  act  allowed. 
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The  jury  having  found  for  the  plain- 
tiff :  Held,  that  the  injury,  if  arising 
from  either  cause  alleged,  was  sus- 
tained "  by  reason  of  the  railway 
thnt  it  was  not  a  case  within  the 
exception  as  to  "continuation  of 
damage;"  and  that  the  action  having 
been  brought  more  than  six  months 
from  the  accident,  was  therefore  too 
late. 

The  defendants  had  contracted 
with  one  P.  to  ballast  their  road, 
and  the  train  in  question  was  laden 
with  ballast, under  thechargeof  men 
employed  and  paid  by  him,  the  de- 
fendants having  no  control,  except 
that  by  his  contract  he  was  bound 
to  keep  these  trains  from  interfer- 
ing with  the  passage  of  other  trains 
along  the  road.  Qucere,  whether 
this  would  have  relieved  the  defen- 
dants from  liability.  Brownev.  The 
Brockville  and  Ottaica  Railway  Co., 
303. 

3.  Neglect  to  give  signals — Colli' 
sion — Mismanagement  of  'plaintiff- 
Liability.'] — Where  a  railway  train 
in  approaching  a  crossing  neglects 
to  give  the  proper  signals,  the  com- 
pany will  not  be  be  relieved  from 
liability  because  the  person  whose 
cattle  were  run  over  did  not  take 
the  best  means  toavoid  the  accident, 
or  because  his  horses  were  unman- 
ageable. Tyson  v.  The  Grand 
Trunk  Railway  Company  of  Canada^ 
356. 

4.  Action  against  municipality  as 
shareholders  in  R.  W,  Co. — Stock 
payable,  by  debentures — 14  Vic, 
cL  51,  sees.  18, 19— -Pleading. ]^To 
a  declaration  under  14&15Vic.,  ch. 
51,  sec.  19,  by  judgment  creditors  of 
a  railway  company  against  a  muni- 
cipality as  shareholders,  defendants 
pleaded,  in  substance,  that  they  sub- 
scribed for  the  stock  under  a  by- 
law, which  provided  that  their  de- 
bentures, payable  in  1877,  should  i 
be  issued  for  the  sum  subscribed  j 
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■  as  the  same  should  become  payable, 
•  and  that  the  company  should  take 
such  debentures  at  par;  and  that 
the  plaintiff  Knew  this  before  he  be- 
came a  creditor.  JSeld,  on  demurrer, 
a  good  defence. 

The  J9ih  clause  of  the  statute  does 
not  apply  in  the  case  of  a  subscrip- 
tion under  the  18ih,  unless  such 
subscription  is  made  in'^the  ordinary 
manner. — Higginsetal.  v.  The  Cor- 
poration of  the  town  of  Whitby,  396. 

5.  Collision — Action  by  servant  of 
contractor — Liabihty.] — Declaration, 
that  the  plaintiff  was  a  servant  in 
the  employment  of  one  K  ,  a  con-< 
tractor  with  defendants  for  keeping 
their  road  in  repair:  that  in  per- 
forming said  repairs  certain  car- 
riages and  engines,  under  the  man- 
agement of  defendants*  servants, 
were  used  to  transport  materials 
and  convey  workmen  employed  by 
K.:  that  the  plaintiff  being  one  of 
such  workmen,  became  a  passenger 
in  one  of  these  carriages  to  be  car- 
riedfromhis  placeof  workto  his  resi- 
dence ;  and  that  it  was  defendants' 
duty  to  use  proper  care  in  the  man- 
agement of  said  train,  but  by  their 
negligence  it  came  into  collision 
with  another  train,  whereby  the 
plaintiff  was  injured.  Held,  suffi- 
cient to  shew  defendants  liable. 
Torpy  v.  The  Grand  Trunk  Rail- 
loay  Company  of  Canada,  446. 

6.  Railway — Detention  of  plaintiff 
by  conductor,  under  18  Vic,  ch.  176, 
sec.  10 — Limitation oj action,]-— \x\  an 
action  forassault  and  false  imprison- 
ment, it  appeared  that  defendant, 
being  a  conductor  of  a  railway  train, 
had  detained  the  plaintiff  under  18 
Vic,  ch.  176,  sec.  10,  to  take  him 
before  a  magistrate  upon  the  charge 
of  having  obstructed  defendant  in 
the  execution  of  his  duty.  Held, 
that  he  was  entitled  to  the  protec- 
tion of  the  36th  clause,  and  that  the 
action  having  been  brought  more 
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than  six  months  after  the"'act  com- 
plained of  was  too  late.  Lauzeau  v. 
Leonard^  48 J. 

7.  Horses  escaping  on  railway — 
Plain  tijff  possession  of  close."] — l^he 
plamiifi  owning  land  adjacent  to 
the  railway,  permitted  one  D.,  a  ser- 
vant of  the  company  living  within 
their  fences,  to  cultivate  a  small 
piece  free  of  rent.  D.  made  a  gate 
in  the  railway  fence  to  give  him 
access  to  this  land,  and  the  plain- 
tiff 's  horses  passed  through  it  to  the 
railway  track  and  were  killed. 
Held,  affirming  the  judgment  of  the 
county  court,  that  the  plaintiff  was 
sufficiently  in  possession  of  the  close 
from  which  the  horses  escaped  to 
entitle  them  to  recover.  Henderson 
v.  2^he  Grand  Trunk  Railway  Co. 
of  Canada,  602. 

8.  Consol.  Stats.  C.  ch,  66,  sec.  5. 
— 'Construction  of- — Lands  injurious- 
ly affected — Right  to  compensation.] — 
One  W.  owned  land  upon  the  navig- 
able river  Maitland  extending  to 
high  water  mark.  The  Buffalo  and 
Lake  Huron  Railway  Company 
constructed  their  road  upon  the 
river,  not  touching  his  land,  but  con- 
nected with  the  bank  above  and  be- 
low it,  thus  shutting  him  out  from 
the  river  except  across  the  railway. 
Semhie,  that  his  land  was  not  "  in- 
juriously affected,"  so  as  to  entitle 
him  to  compensation  under  the  Rail- 
way Act,  sec.  5.  QucerCf  whether 
the  statute  applies  in  any  case  where 
the'land  itself  is  not  injured  bodily, 
though  the  owner  may  sustain  dam- 
age by  its  depreciation  in  value  or 
otherwise.  Qucere,  also,  whether 
the  power  given  to  this  company  by 
their  special  act,  19  Vic,  ch.  21, 
sec.  36,  is  controlled  by  sees.  136, 
and  138  of  the  Railway  Act,  not- 
withstanding the  provisions  in  sec. 
139.  In  the  matter  of  Charles  Wid- 
dzT  and  the  Buffalo  and  Lake  Hiiron 
Railway  Co.,  638. 


RECEIPT. 

For  purchase  money  in  deed.] — See 
Equitable  Pleadings,  2. — Estop- 
pel,  2. 

REGISTRAR. 

Omission  of  mortgage  in  certi- 
ficate— Action  therefor — Notice  of 
action  and  limitation —  Consolidated 
Stats.  U.  C.  chs.  126,  89— Damages 
— Costs  of  suit  by  first  mortgagee.] — 
A  registrar  being  applied  to  by  the 
plaintiff'  for  a  certificate  of  the  re- 
gistries on  a  lot,  gave  one  in  which 
he  omitted  to  mention  a  mortgage 
for  $600,  prior  to  that  which  the 
plaintiff  purchased,  supposing  it, 
from  the  certificate,  to  be  a  first  in- 
cumbrance. The  first  mortgagee 
obtained  a  decree  for  sale,  and  the 
plaintiff  purchased  the  land  at  less 
than  what  would  satisfy  the  two 
mortgages,  but  he  soon  afterwards 
sold  at  a  considerable  advance,  so 
that  in  the  end  he  would  receive  all 
that  he  had  paid  for  his  mortgage. 
In  an  action  against  the  registrar 
for  this  omission  in  his  certificate, 
the  jury  gave  $500  damages.  Held, 
that  the  registrar  was  not  entitled 
to  notice  of  action,  and  that  the  six 
months  limitation  clause  did  not 
apply,  for  though  an  officer  within 
the  meaning  of  the  act,  Consol. 
Stats.  U.  C,  ch.  126,  this  was  not 
an  act  committed,  but  a  negligent 
omission.  jETe^c/, also,  that  the  dam- 
ages were  moderate,  the  plaintiff' 
having  in  fact  sustained  loss  to  the 
full  amount  of  the  first  mortgage. 

The  plaintiff  having  been  made  a 
party  to  a  suit  in  Chancery  on  the 
first  mortgage  endeavoured  to  ob- 
tain priority,  but  failed  in  his  de- 
fence, and  was  compelled  to  pay 
costs.  Whether  these  costs  could 
be  recovered  from  the  registrar  was 
a  point  raised,  but  not  decided,  as 
it  wus  uncertain  whether  they  were 
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included  in  the  verdict.  Harrison 

RELIGION. 

Ejfect  of  becoming  a  mcri]  —  See 
Deed. 


RENT. 

Sale  of  goods  under  fi.fa.j  without 
paying  rent — Action  tlierefor.'] — 
See  Sheriff. 


REPLEVIN. 
See  Appeal  4. — Shipping. 

RULES  OF  COURT. 

As  to  costs,  and  Crown  office J\ — 
See  Page  123. 


SALE  OF  GOODS. 

1.  Verbal  sale — Interpleader — 
Change  of  possession — Description 
of  go'jds — 20  Vic,  ch.  3.] — On  an 
interpleader  issue  to  try  the  title 
to  two  locomotives,  it  appeared  from 
the  finding  of  the  jury,  that  in  Sep- 
tember, 1858,  when  they  were  half 
finished,  the  plaintiffs  verbally 
agreed  with  G.,  the  manufacturer, 
to  buy  them  from  him  for  $16,000, 
payable  as  he  might  require  it,  for 
which  they  were  to  be  finished  by 
him;  and  on  the  3rd  of  January, 
1859,  by  deed  reciting  this  arrange- 
ment, G.  conveyed  them  to  the 
plaintiffs.  The  defendant  claimed 
under  an  execution  issued  after  the 
agreement,  and  when  that  was 
made  there  was  an  execution  in 
the  sheriff 's  hands,  at  the  suit  of  a 
third  party,  which  was  subsequent- 
ly paid.  Held,  1,  that  by  the  ver- 
bal agreement  the  property  passed, 
and  that  the  chattel  mortgage  actdid 
not  apply,  a  change  of  possession 
being  impossible  under  the  circum- 
stances. 2.  That  the  execution  in 
the  sheriff's  hands  clearly  could  not 
affect  the  plaintiff's  claim  as  against 


the  defendant.  3.  That  if  it  were 
necessary  to  determine  that  point, 
the  locomotives  were  sufffcienily 
described  in  the  deed  of  the  3rd  of 
January,  set  out  in  the  case. — 
Burton  et  al.  v.  Bellhouse,  60. 

2.  Sale  of  goods — Quantity  not  as- 
certained— Property  held  not  to  pas^-l 
— B.  transferred  to  one  S.  100  tons 
of  coal,  as  security  for  an  endorse- 
ment. He  had  then  a  certain  lot 
of  coal  lying  on  a  wharf,  supposed 
to  contain  that  quantity,  though  in 
reality  only  78  tons,  and  subject  to 
a  claim  for  wharfage  equal  to  the 
value  of  ten  tons,  but  the  jury  fc.und 
that  the  transfer  was  not  confined 
to  this  lot,  but  was  of  100  tons,  B. 
having  more  in  his  yard.  No  other 
coal,  however,  was  set  apart,  and  it 
had  not  been  ascertained  how  much 
would  be  required  to  make  up  the 
difference,  when  B.  assigned  all  his 
effects,  including  the  coal  in  the 
yard,  to  the  plaintiff  for  the  benefit 
of  creditors.  Defendant  afterwards 
removed  from  the  yard  42  tons,  being 
22  to  make  up  the  deficiency  in 
quantity,  10  for  wharfage,  and  10 
because  the  quality  of  that  in  the 
yard  was  inferior  to  that  on  the 
wharf,  but  he  afterwards  abandoned 
his  claim  to  the  last  10  tons. 
Held,  that  the  plaintiff  was  entitled 
to  recover,  for  the  sale  to  S.  did  not 
pass  the  property  in  any  of  the 
coals  in  the  yard.  McDougall  v. 
Elliott,  299. 

Deceit  as  to  title — Unsuccessful 
action  by  purchaser — Right  to  recover 
costs  of  2 — See  Costs. 

Attempt  to  defraud  customs —  Com- 
plicity  of  defendants —Set-off. 
See  Customs,  2. 

See  Municipal  Corpokations,  3. 


SALE  OF  LAND. 
See  Equitable  Pleadings. — Libel 
AND  Slander.— Mortgage,  2, 3. 
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SATISFACTION. 

See    Bills    of    Exchange  and 
Promissory  Notes,  3, 5. — Mort- 

GAGE,  1. 

SCHOOLS. 

CcMMON  Schools. 

SCIRE  FACIAS. 
See  Offices  (Sale  of.) 

SEDUCTION. 

Action  by  the  mother — Abate- 
ment by  death  — Consol.  Stats.  U. 
C,  ch.  77,  sec.  8.] — Where  the 
mother  of  the  person  seduced 
brought  an  action  within  six  months 
from  the  birth  of  the  child.  Held, 
that  by  the  statute  the  master's 
right  of  action  was  taken  away, 
notwithstanding  that  the  suit 
brought  by  the  mother  had  abated 
owing  to  her  death,  after  verdict  in 
her  favour  had  been  set  aside,  and 
before  a  new  trial  granted  had  taken 
place.    Cross  v.  Goodman.,  242. 

SEISIN. 
See  Dower. 


SESSIONS. 
See  duARTER  Sessions. 


SET-OFF. 

Action  against  sureties  of  division 
court  cle?k  —  Set-off.'j — An  action 
against  the  sureties  of  a  division 
court  cJerk  for  moneys  received  by 
him  for  the  plaintiff,  having  been 
referred  to  arbitration,  the  arbitrator 
submitted  a  special  case,  slating 
that  in  1858  the  plaintiff  sued  the 
clerk  for  goods  sold  tohim  ;  that  the 
clerk  then  produced  a  memorandum 
of  settlement  between  them,  signed 
by  the  plaintiff,  relating  to  suits  in 
the  division  court,  which  shewed  a 
sum  of  £80  Os.  8d.  due  to  the  clerk; 
that  the  judge  thereupon,  against' 


the  clerk's  wish,  and  without  any 
particulars  of  set-off  having  been 
given,  treated  this  as  a  set-off  and 
deducted  it  from  the  plaintiff's 
claim.  The  sureties,  defendants  in 
this  suit  referred,  contended  that 
the  plaintiff's  demand  then  sued 
for  being  a  private  account  against 
the  clerk,  that  sum  was  improperly 
Set  off,  and  they  claimed  to  have  it 
credited  to  them  in  this  action 
against  moneys  since  received  for 
the  plaintiff.  Beld,  that  what  had 
been  done  in  the  former  suit  could 
not  be  thus  reviewed,  and  that  as 
me  clerk  could  not  take  credit  a 
second  time  for  this  sum  as  against 
the  plaintiffs  neither  could  his  sure- 
ties. Franklin  v.  Gream  et  aL,  84-. 
See  Covenant,  1. — Customs,  2. 


SHERIFF. 

Sale  of  goods  under  fi.  fa.  without 
paying  rent — A  ction  therefor — A  ver- 
ment  of  notice.'\-^ln  a  declaration 
against  a  sheriff  or  coroner  for  re- 
moving and  selling  goods  under  a 
writ  without  satisfying  rent  in  ar- 
rear,  it  is  sufficient  to  allege  that 
defendant  had  notice  of  the  plain- 
tiff's claim  before  sale,  though  after 
the  removal.  It  is  a  bad  plea  there- 
fore to  such  a  declaration,  that  de- 
fendant had  no  notice  before  the 
removal. 

A  plea  that  after  the  removal  of 
the  goods  by  defendant  there  re- 
mained sufficient  to  satisfy  the  rent 
in  arrear,  held,  clearly  bad.  The  Cor- 
poration oj  the  City  of  Kingston  v. 
Shaw,  228. 

See  Bond  to  the  Limits— ^Escape 
—Offices  (Sale  of.) 

SLANDER. 
See  Libel  and  Slander. 

SHIPPING. 

Registration-^ Effect  of  Imperial 
Act,  17  and  18  Vic,  ck  l04--Sa/e 
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of  equity  of  redemption.'] — The  Im- 
perial Act,  17  and  18  Vic,  ch.  104, 
does  not  repeal  altog-eiher  the  pro- 
vincial statute  8  Vic,  ch.  5,  but 
applies  only  to  vessels  proceeding 
to  sea,  and  our  statute  remains  in 
force  as  to  all  vessels  navigating 
exclusively  the  inland  waters  of  the 
province. 

Where  a  mortgaged  vessel  had 
been  sold  under  a  fi.  fa.,  and  the 
purchaser  brought  replevin:  Held, 
that  he  acquired  no  right,  the  equity 
of  redemption  not  being  saleable, 
and  that  the  defendant  must  succeed 
on  a  plea  denying  the  plaintiff 's 
property,  though  he  shewed  no 
connexion  with  the  mortgage. 
Scott  V.  Carveth  et  al,  430. 

See  Agreement  3. 


SLAVERY. 
See  Extradition. 


STATUTES  (CONSTEUCTION 
OP.) 

5  &  6  Ed,  IV.,  ch.  16.— See  Offices, 
(Sale  of.) 

8  Anne,  ch.  14.— See  SheriflF. 

49  Geo.  UL,  ch.  126.— See  Offices,  ,(Sale 
of) 

54  Geo.  III.,  ch.  9.— See  Forfeited  Es- 

69  Geo.  III.,  ch.  12.— See  Forfeited  Es- 
tates. 

8  Vic,  ch.  5. — See  Shipping. 

12  Vic,  ch.  22.— See  Bills  of  Exchange 
and  Promissory  Notes,  7. 

12  Vic,  ch.  73.— See  Mortgage,  1. 

14  &  15  Vic  ,  ch.  51,  sees.  18,  19.— See 
Railways  and  R.  W,  Cos.,  4. 

17  &  18  Vic,  ch.  104,  (Imperial  Act.)— 
See  Shipping. 

18  Vic,  ch.  176,  sees.  10,  26.— See 
Railways  and  R.  W.  Cos.,  6.' 

19  Vic,  ch.  21,  sec.  36.— See  Railways 
and  R.  W.  Cos.,  8. 

20  Vic,  ch.  3.— See  Sale  of  Goods,  1. 
CoQSol.  Stats.  U.  C,  ch.  15,  sec  67.— 

See  Appeal,  3. 

Gonsol.  Stats.  U.  C,  ch.  19.— See  Divi- 
sion Courts,  1. 

Coasol  Stats.  U.  C,  ch.  22,  (Common  I 


Law  Procedure  Act.)-~-See  Arbitration, 
4. — Bond  to  the  Limits. — Mortgage,  2,  3. 

Consol.  Stats.  U.  C,  ch.  27,  sec  17.— 
See  Ejectment,  2. 

Consol.  Stats.  U.  C,  ch.  30.— See  In- 
terpleader. 

Consol.  Stats."  U.  C,  ch.  35.— See  Ar- 
ticled Clerk. 

Consol.  Stats.  U.  C,  ch.  45.— See  De- 
scription of  Goods. 

Consol.  Stats.  U.  C,  ch.  54.— See  Muni- 
cipal Corporations,  2,  4. 

Consol.  Stats.  U.  C,  ch.  55. — See  Muni- 
cipal Corporations,  1. 

Consol.  Stats.  U.  C,  ch.  64.— See  Com- 
mon Schools,  1,  2. 

Consol.  Stats.  U.  C,  ch.  77,  sec.  3.— 
See  Seduction. 

Consol.  Stats.  U.  C,  ch.  89.— See  Regis- 
trar. 

Consol.  Stats.  U.  C,  ch.  113. — See 
Quarter  Sessions. 

Consol.  Stats.  U.  C,  ch.  126. — See 
Registrar. 

Consol.  Stats.  C,  ch.  65.— See  Gas 
Companies. 

Consol.  Stats.  C,  ch.  66.— See  Rail- 
ways and  R.  W.  Cos.,  2,  8. 

Consol.  Stats.  C,  ch.  89. — See  Extra- 
dition. 

Consol.  Stats.  C,  ch.  91,  sec.  5.— See 
Criminal  Law,  4. 

Consol.  Stats.  C,  ch.  92,  sec.  44.~See 
Criminal  Law,  1. 


STATUTE  OF  FRAUDS. 
See  Frauds  (Statute  of.) 


STATUTE  OF  LIMITATIONS. 
See  Limitations  (Statute  of.) 


STAYING  PROCEEDmGS, 
See  Appeal,  4. 


STOCK. 

Action  against  Municipality  as 
shareholder  in  R.  W.  Co.]— ^ee 
Railways  and  R.  W.  Cos.,  4. 


SURETY. 
See  Principal  and  Surety. 
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TAXES. 
See  Principal  and  Surety,  4. 


TELEGRAPH. 

Acceptance  of  lease  by. '\-^  See 
Landlord  and  Tenant  3. 


TERM  OF  YEARS. 

In  land — Not  salecible  under  divi- 
sion court  execution,] — JSee  Division 
Court,  1. 

TITLE. 

Admission  of.] — Agreement,!  . 
See  Costs  — Covenants  for  Title. 
— Ejectment.-Equitable  Plea- 
dings, 1. — Estoppel,  1. —  For- 
feited Estates. — Landlord  and 
Tenant,  I. — Mortgage,  2, 3. 

TRESPASS. 

1.  Declaration — Whether  trespass  to 
land  or  goods  char  (red. 1— Declaration, 
that  the  plaintiff  being  the  mort- 
gagee and  owner,  and  one  F.  being 
the  occupant  by  plaintiff's  permis- 
sion, under  an  overdue  mortgage 
between  them,  of  a  certain  saw 
factory  worked  by  a  certain  other 
steam  engine  thereon,all  situate  upon 
and  forming  part  of  a  certain  close, 
buildings,  erections,  and  appurte- 
nances, known  as,  &c.,  (describing 
the  land,)  the  defendant,  under  a 
false  claim  of  purchaseof  such  steam 
engine,  wrongfully  broke,  and  caus- 
ed to  be  broken,  such  saw-factory  for 
the  purpose  of  taking,  and  did  there- 
upon wrongfully  take,  and  cause  to 
be  taken    therefrom   such  steam 
engine,  and  also  thereupon  wrong- 
fully took  such  steam  engine,  and 
caused  the  same  to  be  wrongfully 
taken  away  and  converted  to  his  own 
use.    Defendant  pleaded,  l.  That 
the  goods  and  chattels  mentioned 
were  not  the  plaintiff'^s.    2.  That 


the  ciose  was  not  his.  Held,  on 
demurrer,  that  the  declaration 
charged  a  substantive  trespass  both 
to  the  land  and  goods,  and  that  the 
pleas  therefore  were  bad,  as  profess- 
ing each  to  answer  the  whole  cause 
of  action,  and  being  a  defence  only 
to  part.    Lambe  v.  Teeter,  82. 

2.  Trespass  to  land — Evidence  of 
possession  by  plaintiff  .1 — The  plain- 
tiff's  husband  living  close  to  the 
lot  of  land  in  question,  had  for  many 
years  cut  fire-wood  and  made  sugar 
on  it,  and  it  had  been  assessed  to 
him  since  1843,  but  others  had 
made  similar  use  of  it,  though  not 
to  the  same  extent ;  it  had  never 
been  enclosed,  and  the  neighbours' 
cattle  as  well  as  his  were  accustom- 
ed to  run  over  it.  The  plaintiff,  a 
few  days  before  this  action,  put  up 
a  fence  on  it,  and  some  of  the  de- 
fendants thereupon  put  up  another 
inside  of  it,  and  afterwards  they  all 
put  up  a  fence  along  the  limit  be- 
teen  this  and  the  next  lot,  thus  shut- 
ting out  tlie  plaintiff,  and  fencing 
in  the  part  which  she  had  enclosed. 
Held,  that  the  plaintiff  (shewing  no 
other  title)  had  not  such  exclusive 
possession  as  would  entitle  her  to 
maintain  trespass.  Bailey  v.  Mc- 
Neily  et  al.  {nine  defendants,)  45 L 

3.  Trespass  to  land — Possession — 
Prior  ejectment — Estoppel.'] — In  an 
action  for  trespass  to  land  the  plain- 
tiff^ proved  a  good  paper  title  deriv- 
ed through  a  sale  for  taxes,  but  he 
had  never  been  in  actual  possession, 
and  it  was  shewn  that  after  the 
plaintiff" obtained  his  deed  the  de- 
fendant had  cut  timber  on  the  land 
and  built  a  shanty  for  the  lumber- 
men, although  the  plaintiff'  went 
there  and  forbad  him;  and  it  ap- 
peared that  the  plaintiff'had  brought 
ejectment  against  him,  but  had 
not  proceeded  with  it  after  defen- 
dant  appeared.     The  defendant 


DIGEST 

claimed  under  a  deed  from  the  heirs 
of  the  patentee,  and  it  was  sworn 
that  before  defendant  purchased 
the  plaintiff  also  wished  to  buy 
from  them,  saying  that  he  thought 
his  own  title  not  good.  Held,  that 
the  plaintiff  was  sufficiently  in 
possession  to  maintain  trespass, 
and  that  he  was  not  estopped  by 
having  brought  ejectment,  as  being 
an  admission  of  defendant's  posses- 
sion.   Heck  V.  Knapp^  360. 

See  Amendment. 


VARIANCE. 
See  Guarantee. 

VENDOR  AND  VENDEE. 
See  Sale   of   Goods. —  Sale  of 
Land. 


CASES.  705 

WHARVES. 
See  Municipal  Corporations,  4. 

WILL. 

See  Bills  of  Exchange  and 
Promissory  Notes,  1.™ For- 
feited Estates. 


WITNESS. 

Action  against  Pmicipal  and  Su- 
reti/ — Competency  of  principal  as 
witness.l — See  Principal  and  Su- 
rety, 2. 

See  Commission  to  Examine  Wit- 
nesses.— Evidence. 

WORDS  (CONSTRUCTION  OF.) 

Agents^ — See  Criminal  Law,  1. 
^'^  Land  injvHously  aff^ected.^^] — 
See  Railways  and  R.  W.  Cos.  8. 
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